Notice: This opinion is subject to formal revision before publication in the
Atlantic and Maryl and Reporters. Users are requested to notify the Clerk of the
Court of any formal errors so that corrections nay be nade before the bound
vol unes go to press.

DI STRI CT OF COLUMBI A COURT OF APPEALS

No. 96-BG 1504

INRE: N JEROVE WLLINGHAM, RESPONDENT.

A Member of the Bar of the
District of Colunbia Court of Appeals

On Report and Recomendati on of the
Board on Professional Responsibility

(Argued May 21, 1998 Deci ded Septenber 3, 1998)

N. Jerone WIIlingham respondent, pro se.

Donna M DeSilva, Assistant Bar Counsel, with whom Leonard H Becker, Bar
Counsel, was on the brief, for the Ofice of Bar Counsel.

Eli zabeth J. Branda, Executive Attorney, for the Board on Professional
Responsi bility.

Bef ore WAaNer, Chi ef Judge, and FarRreLL and King, Associ ate Judges.

PEr CR AM  Respondent, Jerone WIIlingham a nmenber of the bars of the State
of North Carolina and the District of Colunbia, was suspended from the bar of
North Carolina for three years for commingling personal funds with entrusted
funds in his escrow account, failing to maintain proper trust account records,
and neglecting a crimnal appeal. On Decenber 13, 1996, upon notification by Bar
Counsel of the proceedings in North Carolina, this Court suspended respondent on
an interimbasis pursuant to District of Colunbia Bar R XlI, 8 11 (d) (1998) and
requested the Board on Professional Responsibility (Board) to recommend whet her
i dentical, greater or lesser discipline should be inposed as reciprocal
di scipline or whether the Board, instead, elects to proceed de novo. Concl uding
that discipline inmposed in North Carolina was outside the range of sanctions that

would be inposed for the violations in the District, in its Report and



Recommendation to the Court on July 30, 1997, the Board recomended a sixty-day
suspensi on. See DDC. Bar R X, 8 11 (c)(4).* Before the Board, Bar Counsel
recomended a sixty-day suspension, but also recommended a fitness requirenent
for reinstatenent. Bar Counsel filed an exception to the Board's report and
recomendation, challenging only the Board's failure to include a fitness
requi renent.? For the reasons hereinafter stated, we adopt the recomrendation

of the Board.

Respondent was suspended from the practice of law in North Carolina for
violating the following disciplinary rules: Rules 10.1 (a) of the North Carolina
Rul es of Professional Conduct (commingling), 10.1 (c)(2) (depositing |legal fees
into, and failing to withdraw undi sputed |egal fees from trust account), 10.2
(c)(1) (failure to identify deposits to trust account), 10.2 (c)(2) (draw ng
instrunents on trust account payable to cash), 10.2 (c)(3) (failure to keep
| edgers of entrusted funds), 10.2 (d) (failure to reconcile trust account on
quarterly basis); and Rule 6 (b)(3) (failure to act with reasonable diligence and
pronpt ness). The factual basis for the commi ngling violations was that respondent

had deposited personal funds into his trust account, wote checks from the

t D.C Bar R XlI, § 11 (c)(4) provides for the inposition of reciprocal
di sci pline unless the attorney can show by clear and convincing evidence that
"[t] he m sconduct established warrants substantially different discipline in the
Di strict of Colunbia."

2 Respondent did not file an exception to the Board' s report and
reconmendat i on. He filed a brief challenging Bar Counsel's request for the
i mposition of a fitness requirement and the contention that he has not filed the
requisite affidavit under Rule 14.
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account to cash and for personal and business expenses, failed to wthdraw
pronptly his attorney's fees fromthe account, and nade several deposits w thout
indicating the source of the funds. Respondent did not keep |edgers for
i ndividual clients to track funds in the account. The Disciplinary Hearing
Conmmi ssion of North Carolina (North Carolina Conmm ssion) determned that the
evi dence was insufficient to sustain a charge of nisappropriation because the
record failed to show that at the tinme of shortfalls in the account, respondent
was holding entrusted funds as opposed to |egal fees or unreinbursed expenses
that had not been withdrawn tinely. The Conmi ssion also found that respondent
did not exhibit the <crinmnal intent or dishonesty necessary to show

ni sappropri ati on.

Respondent's violation of Rule 6 (b)(3) (failure to act with reasonable
diligence) arose out of his representation of a defendant in a criminal case.
The North Carolina Commi ssion determ ned that respondent had failed to perfect
his client's appeal tinmely, and the governnent filed a nmotion to dismss.
Respondent noved to wi thdraw as counsel, another attorney was appoi nted, and the

appeal was reinstat ed.

Respondent was suspended for three years in North Carolina, two of which
were stayed conditioned upon his conmpliance with Article I X, 8 25 (B)(3) of the
Rul es and Regul ations of the North Carolina State Bar (now Rule .0125 (b)(3)).
This rule requires every suspended attorney to file a verified petition for

rei nstatenent and denonstrate conpliance with notice requirenents simlar to our
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Rule X, 8§ 14,° refrain from ethical violations, and refrain from the practice
of law. The order further provided that respondent verify his attendence at a
practical skills course and that he prove satisfaction of continuing |egal
education requirenents and that his bookkeeping system conplied with ethical
rul es.

Respondent's initial request for reinstatement in North Carolina, filed
after one year of the suspension, was deni ed. The North Carolina Conm ssion
deternmi ned that respondent: (lI) had failed to send notice of suspension to the
District of Colunbia and to the U S. District Court for the Eastern District of
North Carolina; (2) had continued to represent clients after the effective date
of his suspension of My 6, 1995; and (3) had nisrepresented hinself as a
licensed attorney during a visit to a Federal prison. Respondent was reinstated
in North Carolina on My 13, 1998, upon a finding by the Conmi ssion that

respondent had satisfied the conditions for reinstatenent.

D.C. Bar R XI, 8§ 11 (c) provides that reciprocal discipline shall be

5 D.C Bar R Xl 14 (g) provides for a disbarred or suspended attorney to
file with the Court and the Board an affidavit:

(1) Denonstrating wth particularity, and with
supporting proof, that the attorney has fully conplied
with the provisions of the order and with this rule;

(2) Listing all other state and federal jurisdictions
and adnministrative agencies to which the attorney is
adnmtted to practice; and

(3) Certifying that a copy of the affidavit has been
served on Bar Counsel. The affidavit shall also state
the residence or other address of the attorney to which
conmuni cati ons may thereafter be directed.
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i mposed unless one of five specified exceptions apply, which the attorney nust
establish by clear and convincing evidence. See In re Gardner, 650 A 2d 693, 695
(D.C. 1994). Anong the exceptions is that "[t]he m sconduct established warrants
substantially different discipline in the District of Colunbia. . . ." Rule Xl
§ 11 (c)(4). Both the Board and Bar Counsel agree that this exception is
applicable to respondent's case in that the three-year suspension inposed in
North Carolina is substantially different from the sanction which would be
i mposed in the District for the sane m sconduct. See In re Garner, 576 A 2d
1356, 1357 (D.C. 1990) (For application of the "substantially different
di sci pline" exception of D.C. Bar R XI, 8§ 11 (f), there nmust be a substanti al
di fference between the discipline inposed in the original jurisdiction than that
i mposed in the District).

A survey of our cases reveals that the discipline inposed by North Carolina
in this case is, indeed, substantially outside of the range of sanctions which
woul d be inposed in this jurisdiction.

Commi ngling and trust violations, not anpbunting to nisappropriation, have
resulted in thirty-day suspensions under circunstances sinilar to those in this
case. See, e.g., In re MGnn, 666 A 2d 489, 491-92 (D.C. 1995) (thirty-day
suspensi on i nposed as reciprocal discipline for comm ngling, use of trust account
funds for personal and business expenses, failure to nmaintain trust account
records); In re Ross, 658 A 2d 209, 210 (D.C 1995) (thirty-day suspension for
comingling and failure to deliver funds pronptly). Single instances of negl ect
in which there were other violations or aggravating circunstances have also
resulted in a thirty-day suspension. See, e.g., In re Joyner, 670 A 2d 1367,
1368, 1370 (D.C. 1996) (failure to file client's claim within statute of

limtations); In re Sumer, 665 A 2d 986, 987 (D.C. 1995) (failure to provide



conpetent representation, to keep client reasonably inforned, to return client's
papers and refund fee); In re Deitz, 633 A 2d 850, 850 (D.C. 1993) (neglect of
di vorce case, failure to conplete work on case and to return fee); In re Foster,
581 A.2d 389, 389 (D.C. 1990) (neglect, intentional failure to seek client's
| awf ul objectives and to carry out enploynent contract).

Bar Counsel argues that a fitness requirenent should be inposed in this
case based on the principles of reciprocal discipline and because of the "gravity
and pervasi veness" of respondent's m sconduct and his failure to appreciate his
ethical responsibilities. The Board found that respondent had an otherw se
unbl em shed career as a lawer and a record of public service; that the North
Carolina Commission found that his nisconduct resulted from careless record
keepi ng and poor office nmanagenent, rather than di shonest notives; that there was
no evidence of problens with his present character as to require a hearing to
evaluate them and that a showi ng of fitness was not a part of the original North
Carolina sanction. The Board al so considered that respondent has taken steps to
remedy past wongs by participating in the North Carolina nanagenent course and
gai ni ng approval of his current system of bookkeeping, as required by the North

Carol i na Conm ssi on.

District of Columbia Bar R Xl, 8§ 9 (g)(1) provides that "the Court shal
accept the findings of fact made by the Board unless they are unsupported by
substantial evidence or record, and shall adopt the recomended disposition of
the Board unless to do so wuld foster a tendency toward inconsistent
di spositions for conparable conduct or woul d otherw se be unwarranted.” See al so
In re Chisholm 679 A 2d 495, 502 (D.C. 1996). The Board's findings are

supported by substantial evidence, and its recomrended sanction is within the
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range of sanctions inposed in this jurisdiction in conparable cases. Simlar
cases in this jurisdiction where a thirty-day suspension has been inmposed for
negl ect or conmmingling and failure to keep conplete records have not required a
showi ng of fitness for the lawer's reinstatenent. See, e.g., Sumer, supra, 665
A 2d at 986; Ross, supra, 658 A 2d at 209; McGann, supra, 666 A 2d at 489; Deitz,
supra, 633 A 2d at 851; Foster, supra, 581 A 2d at 389; see also Joyner, supra,
670 A.2d at 1370.*

Bar Counsel contends that the guidelines outlined in In
re Chisholm supra, 679 A 2d 495 support the inposition of a fitness requirenent
in this case. Chisholmis factually distinguishable fromthis case in that the
Board found in Chisholma protracted neglect of a client's appeal for some five
years by the attorney which resulted in dismssal of the client's appeal and the
client's subsequent arrest and detention for al nbst one nonth by the Inmm gration
and Naturalization Service. The Board also found that the attorney had engaged
in "persistent, intentional dishonesty, resulting in the needl ess incarceration
of the client." Id. at 503. This court required that Chisholm show fitness as
a precondition to reinstatenent because of "the nunber of disciplinary rules that
Chi sholm violated, the severity of his misconduct, the fact that it was
intentional, his protracted and continuing dishonesty, his refusal to accept

responsibility for his actions, his lack of <contrition, and the Hearing

4 In Joyner, supra, we inposed the requirenent that the attorney certify
to the court that he had conpleted a course in legal ethics. 670 A 2d at 1370
The attorney had missed the statute of Ilimtations for filing his client's claim
and he had failed to show that he had taken the sinplest steps to renedy the
deficiencies in his practice. He also failed to pay anything on the $25, 000
judgnment which the client obtained against him Id. at 1369 & n.2. Neverthel ess,
the only condition inposed was the ethics course. This court chose to | eave the
former client to her civil renmedies for collecting the judgment, rather than
i mposi ng further conditions through the disciplinary system 1d.
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Committee's assessnent of Chisholmis condition and character . . . ." 1d. at
505. In contrast, as the Board found, WIIlingham s conduct was not protracted
and the North Carolina Comm ssion found that the m sconduct giving rise to his
suspension resulted from carel essness and poor office nanagenent rather than

di shonesty.

In Chisholm supra, we determined that our guidelines used to evaluate
petitions for reinstatenent are instructive in determning when to inpose a

fitness requirenent. 1d. at 503. Those factors include:

(1) the nature and
ci rcunst ances of
the m sconduct for
whi ch the attorney
was di sci pli ned;
(2) whet her t he
att or ney

recogni zes t he
seriousness of the
m sconduct ;

(3) the attorney's conduct since discipline was inposed,

including the steps taken to renedy past wongs and

prevent future ones;

(4) the attorney's present character; and

(5) the attorney's present qualification and conpetence

to practice | aw
Id. (citing Inre Steele, 630 A 2d 196, 201 (D.C. 1993) (quoting In re Roundtree,
503 A 2d 1215, 1217 (D.C. 1985))). The Board adequately consi dered the Roundtree

factors before reconmendi ng against a fitness requirenent in this case.

We do not mininmize the seriousness of the misconduct in which WIIingham
engaged during the period of his suspension. |In particular, the North Carolina

Conmmi ssion, in refusing to reinstate himafter one year of the suspension, found
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t hat "he engaged in conduct i nvol ving di shonesty, fraud, decei t or
nm srepresentation"® during that tine by nisrepresentating hinself as an attorney
during a visit to a Federal prison in August 1995. Nevertheless, WIIingham has
since met the requirenents for reinstatenent in North Carolina.® On May 1, 1998,
the North Carolina Bar determ ned that he had satisfied all of the requirenents
of the applicable Code and reinstated him Gven WIlingham s satisfaction of
the North Carolina fitness standard, it would be an unnecessary use of our

resources, under the facts of this case, to require a further fitness show ng.

For the foregoing reasons, it is

° Rule 1.2 (c) of the North Carolina Rules of Professional Responsibility.
¢ The North Carolina rule states, in pertinent part:

(3) Any suspended attorney seeking reinstatenment nmust file a verified
petition with the secretary, a copy of which the secretary will transmt to
the counsel. The petitioner nust have satisfied the followi ng requirenents to
be eligible for reinstatenment, and will set forth facts denopnstrating the

following in the petition:

(A conpliance with Rule .0124 of this subchapter;

(B) conpliance with all applicable orders of the
conmi ssion and the council;

(O abstention from the unauthorized practice of |aw
during the period of suspension;

(D) attainment of a passing grade on a regularly
schedul ed North Carolina bar exanination .

(E) abstention from conduct during the period of
suspensi on constituting grounds for discipline

(F rei mbursenment of the Cient Security Fund of the
North Carolina State Bar for all suns . .

(G rei mburserment of all sunms which the Disciplinary
Hearing Commission found in the order of
suspensi on were m sappropriated by the petitioner
and whi ch have not been reinbursed by the Cient
Security Fund.

(H satisfaction of the mininmum continuing |egal
educati on requirenent

27 NC Admin. Code, Chapter 1, Subchapter B § .0125 (1997).
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ORDERED, that respondent, N. Jerome WIIlingham be and he hereby is
suspended from the practice of |law for sixty days, effective from the date he

files an affidavit in conpliance with D.C. Bar R XlI, 8§ 14 (g).~

So ordered.

7 |If respondent has previously filed the required affidavit, the suspension
shall comence fromthat date.



