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Bef ore WAaNer, Chi ef Judge, and Steapvan and Reipb, Associ ate Judges.

Reip, Associate Judge: This case concerns sanctions inposed under Super.
Gt. Cv. R 11 after acrinonious litigation between appellants Julianne and
Ri chard Meadows, and appellee Franklin National Bank ("the bank"). The parties
settled their dispute, except for their respective notions for sanctions. After
settlenent, the trial court denied M. and Ms. Meadows' notion for sanctions,

but granted the bank's notion as to three of Ms. Meadows' twenty counterclains

and inmposed sanctions on her and her counsel. The bank was awarded $533.60 in
attorneys' fees and $42.00 in costs. The Meadows and their counsel filed a
tinmely appeal. W reverse in part and affirmin part.
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Ms. Meadows was hired by the bank on August 13, 1990, as a marketing
representative, at a nonthly salary of $5,416.00. She was term nated on February
8, 1991. One nonth later, the bank sued Ms. Meadows, alleging, inter alia, that
she: (1) used the American Express card, issued by the bank for business purposes
only, for unauthorized personal expenses; (2) engaged in a check kiting schene
by witing checks on her personal Franklin National Bank account covered by her
Per petual Bank account when there were insufficient funds in her Perpetua
account; and (3) obtained an advance to cover personal nedical expenses covered
by her health insurance, but failed to repay the advance to the bank. In its
conpl ai nt agai nst Ms. Meadows, the bank claimed breach of fiduciary duty; theft,
enbezzl enent, fal se pretenses; recovery of conpensation; breach of contract; and

fraud.

On August 7, 1991, M's. Meadows filed an answer to the bank's conplaint,
and countercl ai med agai nst the bank and two of its officers. Three of her twenty
counterclains were for negligent infliction of enotional distress (counterclaim
fifteen); prima facie tort - intentional harm to a property interest
(counterclaim seventeen); and intentional causing of liability (counterclaim
ei ghteen). The bank filed a third amended conplaint on April 7, 1992 in which
it added Ms. Meadows' husband as a defendant, and included a claim for civil

conspiracy. The bank's theory was that M. Meadows ai ded and abetted his wife.

The demand for sanctions was hard fought. In an initial order, docketed
on February 14, 1994, the trial court granted the bank's notion for sanctions as

to counterclainms fifteen, seventeen and ei ghteen, but denied sanctions based on



the other counterclaims. In addition, the court denied M. and Ms. Meadows'
notion for sanctions. After reconsidering its order of February 14, the trial
court issued a second order, docketed on April 22, 1994. In essence, the April
22 order reiterated the court's previous findings and conclusions regarding the
noti ons of Ms. Meadows and the bank for sanctions, denied M. Meadows' notion
for sanctions, and assessed Ms. Meadows and her counsel $533.60 in attorneys'
fees and $42.00 in costs for the filing of counterclains fifteen, seventeen and

ei ghteen wi thout reasonable prefiling inquiry.

ANALYSI S

M's. Meadows and her counsel contend that counterclains seventeen and
ei ght een were not sanctionabl e because they were "extracted fromthe Restatenent
(Second) of Torts," and counterclaim fifteen was not sanctionable because it
"explor[ed] the penunbra of WIlians v. Baker," 572 A 2d 1062 (D.C. 1990) (en
banc) . Further, they argue, the trial court erred in not inposing sanctions
agai nst the bank for its check kiting claim against Ms. Madows. M. Meadows
mai ntai ns he was entitled to sanctions as to the civil conspiracy count agai nst

hi m

Under the version of Super. C&. Gv. R 11 in effect at the tine the bank's
conplaint and Ms. Meadows' counterclaimwere filed, we nust determ ne whether
the conplaint and counterclaimwere "well-grounded in fact, . . . warranted by

existing law, or [whether there is] a good faith argunment for the extension,
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nodi fication, or reversal of existing law. . . ."* W have held previously:

[T]hat the trial court's decision on whether a violation

of the factual inquiry or inproper purpose prongs of

Rul e 11 has occurred is subject to review for abuse of

di scretion, but a decision on whether a paper was

supported by |aw or a good-faith argunent for change in

the law is subject to de novo revi ew because the issue

is strictly one of |aw
Mont gonmery v. Jimy's Tire & Auto Cr., Inc., 566 A 2d 1025, 1029 (D.C 1989)
(citing Westnoreland v. CBS, Inc., 248 U.S. App. D.C 255, 261-62, 770 F.2d 1168,
1174-75 (1985)); see also Esteves v. Esteves, 680 A 2d 398, 406 (D.C. 1996). CQur
"proper focus . . . is the conduct of the parties at the tine the pleading was
submtted rather than the actions before or during trial." Kl eimn v. Kleimn,
633 A . 2d 1378, 1382 (D.C. 1993). Moreover, "the court [is required] to bal ance
the potential 'chill' on innovative theories of |aw against the need to
di scourage frivolous or dilatory litigation. . . ." Cooper v. AFSCME, Local
1033, 656 A 2d 1141, 1145 (D.C. 1995) (quoting WIllianms v. Munt Jezreel Bapti st
Church, 589 A 2d 901, 911 (D.C. 1991)). Thus, "[Rlule 11 is violated only when
it is patently clear that a claimhas absolutely no chance of success." Gay v.
Washi ngton, 612 A 2d 839, 842 (D.C 1992) (quoting Oiveri v. Thonpson, 803 F.2d

1265, 1275 (2d Cr. 1986) (internal quotations omtted)). Wth these principles

in mnd, we turn now to the counterclains for which sanctions were inposed.

CounterclaimFifteen: Negligent Infliction of Enpotional Distress

! Rule 11 was anended in 1995.
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The trial court determined that counterclaimfifteen "was not warranted by
existing law at the time it was filed." Wen Ms. Madows filed her
counterclaim the controlling precedent on negligent infliction of enotional
distress was WIllians v. Baker, 572 A 2d 1062 (D.C. 1990) (en banc). Ther e,
"[wWe h[e]ld that one may recover for enotional distress caused by w tnessing
injury to an imediate famly menber only if the claimant was in the zone of
physi cal danger and as a result feared for his or her own safety." 1d. at 1064

(footnote omitted). However, we al so nmade clear that:

Thi s appeal does not present the issue, and accordingly
we take no position here on whether nmental distress, to
be conpensabl e, must result in physical injury, but we
share the view of the New York Court of Appeals that in
furtherance of the policy of excluding recovery for
trifling distress, the clainmed distress nust be serious
and verifiable.

Id. at 1068 (internal quotations and citation onmtted).

Wiile Ms. Meadows' counterclai mwas pending, this court decided Cauman v.
CGeorge Washington Univ., 630 A 2d 1104 (D.C. 1993), a case also handled by Ms.
Meadows' counsel. W applied WIlians, supra, in Caunan and said: "[T]he
plaintiff must be 'physically endangered as a result of the defendant's all eged
negligence' in order to recover."” 1d. at 1106 (quoting WIlians, supra, 572 A 2d
at 1073). In Wllians, ""the plaintiff nother was not physically endangered as
a result of the defendant's all eged negligence' in failing to diagnose properly
her son's nmedical condition, and therefore . . . she could not recover on a

theory of negligent infliction of enptional distress.” Id. at 1107 (quoting



WIlians, supra, 572 A 2d at 1073). In deciding Cauman, we recognized that
"appellants [were] asking us to broaden the reach of Wllians." Id. at 1107

However, we declined to do so

Ms. Meadows and her counsel argued that the trial court relied on Cauman
in inposing sanctions even though that case had not been decided at the tine the
counterclaimwas filed. However, the trial court declared that its February 14
order was based on WIlians, not Cauman. Under WIliams, said the trial court,
there were no facts in this case showing "[Ms. Madows] was (1) physically
injured or (2) that [the bank's] negligent conduct caused her to fear for her
safety and that she was within the zone of physical danger." Mor eover, Ms.
Meadows and her counsel "nmade no argunent for an extension or nodification of the

law. " (enphasis supplied).

We review counterclaimfifteen at the time it was filed. WIIlians did not
decide the issue as to whether to be conpensabl e, enptional distress must result
from physical injury. However, we |eaned toward the requirenment inposed by the
New York Court of Appeals, that "the clained distress [had to] be serious and
verifiable." WIIlians, supra, 572 A 2d at 1068 (internal quotations and citation
omtted). Thus, when Ms. Madows filed her counterclaim fifteen, we did not
require an actual physical injury. Nor had we decided issues concerning non-
spectator plaintiffs. W did say that the claimant had to be in the zone of
physi cal danger, but not until Cauman, where we acknow edged Cauman's attenpt to
broaden the reach of Wllians, did we explicitly state that the claimant had to

be "physically endangered as a result of defendant's negligence."
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Al though the record on appeal in this case does not reflect an express
argunment by Ms. Meadows and her counsel for an extension or nodification of
W 1lianms, nonetheless that argunent nay be inferred fromthe record before us.
For this reason, we conclude that sanctions were not perm ssibly inposed for
counterclaimfifteen, because the filing of the counterclai mwas warranted by a

good faith argument for the nodification or extension of WIlians.

Count ercl ai ns Seventeen and Eighteen: Prima Facie Tort and Intentional Causing

of Liability

Wth regard to counterclains seventeen and eighteen, prina facie tort and
intentional causing of liability, the trial court stated "that these clains were

clearly not warranted by existing law and there was no good faith argument for

an extension of law or, as Ms. Meadows clains in her Reply, "adoption' of
provisions of the Restatenment (Second) of Torts." (enphasis supplied).
According to the court, "the pleadings . . . [were] devoid of any argunent on

behal f of Ms. Meadows for an extension of the |aw regardi ng counts Seventeen and
Ei ghteen[,]" no legal support existed in the District for such counterclainms, and

no case law fromother jurisdictions was cited.

Ms. Meadows and her counsel apparently based counterclai ns seventeen and
ei ghteen on 88 870 (liability for intended consequences), 871 (intentional harm
to a property interest) and 871A (intentionally causing liability) of the
RESTATEMENT ( SECOND) OF Torts. However, the trial court found their reliance on the
Restatenent to be insufficient to withstand a Rule 11 notion. Rather, Ms.

Meadows and her counsel had to show either "legal support for such claimin the
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District of Colunbia, [or] . . . provide case law from other jurisdictions in
support of these clains." |In particular, the trial court faulted Ms. Madows
and her counsel for their "one paragraph response [to the bank's nmotion to
di smiss], including the applicable section of the Restatenment and a concl usory

staterment indicating that the el ements had been established. "?

We conclude that where there is no existing law in this jurisdiction,
reliance on the Restatenment, by itself, is sufficient to wthstand the

i mposition of Rule 11 sanctions. The Restatenent is a recognized source of

causes of action. As

Prof essors Prosser and Keeton have noted:

Sonme of the npbst em nent |egal schol ars have taken part
in [the] work [of the Restatenent of the Law of Torts],
with the assistance of numerous judges and | awyers.

[1]t unquestionably represents the nopst
conpl ete and thorough consideration which tort |aw has
received.

W Pace KEETON ET AL., PROSSER AND KEETON ON THE LAw oF Torts § 3, at 17 (5th ed. 1984).
Here, the trial court inposed sanctions in part because "these clains were not
warranted by existing | aw and there was no good faith argunent for an extension
of law or . . . 'adoption' of provisions of the Restatenent (Second) of Torts."
However, in Holnes v. Amerex Rent-A-Car, et al., 710 A 2d 846, 849 (D.C 1998),

we recently said: "A plaintiff [or counterplaintiff] advancing a novel claimin

2 Prior to settlement by the parties in this case, another trial judge
di sm ssed counterclai ms seventeen and ei ght een.
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this jurisdiction therefore will not necessarily be precluded fromrecovering."
In Hol mes, we referenced ProsserR AND KEETON, supra, in recognizing "an independent
action for negligent or reckless spoliation of evidence." Id. at 848-49.
Simlarly, in this case, we decline to uphold sanctions for the filing of
countercl ai e based upon sections of the Restatenent where there is no case |aw
in this jurisdiction regarding such counterclains.® As we said in District of
Col unbia v. Fraternal Order of Police, 691 A 2d 115 (D.C. 1997): Rule 11 "nakes
sanctionable the filing of pleadings which are 'legally unreasonable.'" 1d. at
119 (quoting Colden Eagle Distrib. Corp. v. Burroughs Corp., 801 F.2d 1531, 1538
(9th Cir. 1986). One test of legal unreasonableness is whether "[a] | egal
position . . . ignores relevant controlling authority.”™ Id. Moreover, "[i]t is
fairly arguable that [where] there is no settled |law on the precise question
raised, . . . any claimthat sanctions are warranted [rmay be undercut]." 1d. at
120 (referencing Black Hlls Inst. v. South Dakota Sch. of Mnes & Tech., 12 F. 3d
737, 745 (8th Cir. 1993), cert. denied, 513 U S. 810 (1994)). The bank's claim

for sanctions here is unwarranted.

Furthernore, the fact that Ms. Meadows responded to the bank's notion to
dismiss with one paragraph containing a reference to the Restatenent and a
conclusory statenment, is not dispositive on the issue of sanctions because the
focus in Rule 11 sanctions' cases is whether there was a reasonable prefiling
i nquiry. Prior to filing, it was not "patently clear that [counterclains

sevent een and ei ghteen had] absolutely no chance of success.” Gay, supra, 612

3 Superior Court rules "do not require a plaintiff to bolster a conplaint
with a menorandum of points and authorities."” Green v. Louis Fireison &
Associ ates, 618 A 2d 185, 190 (D.C. 1992).
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A.2d at 842. Consequently, the trial court erred in inposing sanctions on Ms.

Meadows and her counsel for the filing of these counterclains.

The Civil Conspiracy and Check Kiting Allegations of the Bank

M. and Ms. Meadows argue that the trial court abused its discretion in
denying their notion for sanctions against the bank for the filing of a civil
conspiracy claim against M. Meadows and the check kiting allegations against
Ms. Meadows. After reviewing the check kiting issue froma factual perspective,
the trial court concluded: "[T]hat the evidence is in equipoise on this issue,"
and thus, inposition of sanctions was not warranted. Wth regard to the civil
conspiracy count, the trial court stated: "Considering the infornmation avail able
to the parties at the tinme of the civil conspiracy filing, . . . Rule 11

sanctions are not warranted."

We review this matter for abuse of discretion. CQur review of the record
on appeal reveals that: "[T]lhe [trial] judge exercised h[er] discretion
judiciously." Beard v. Goodyear Tire & Rubber Co., 587 A 2d 195, 204 n.17 (D.C
1991). We conclude that the trial court did not abuse its discretion in denying
M. and Ms. Meadows' notion for sanctions against the bank for the filing of the

civil conspiracy and check kiting all egations.

Accordingly, for the foregoing reasons, we reverse the award of sanctions
agai nst Ms. Meadows and her counsel, and affirmthe denial of sanctions agai nst

t he bank.





