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PErR Cuoriam Following a jury trial, appellants WIlliam Guzman and Louis
Bol anos were each convicted of two counts of rape while arnmed in violation of

D. C. Code 88 22-2801, -3202 (1996), and of possession of a firearmduring a crine

of violence (PFCV), in violation of D.C. Code § 22-3204 (b).*! On appeal, both

! Each appellant was sentenced to consecutive terms of fifteen to forty-
five years in prison as a principal for the crinme of arnmed rape, and ten to
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appel l ants contend that the trial judge committed reversible error by admitting
into evidence, over objection, testinony that appellants assaulted and beat the

conpl ai ning wi tness approxi mately one week before the all eged rapes.

This contention is addressed in detail in Judge Reid' s |lead opinion and in
t he concurring opinions of Judge Schwel b and Judge Ruiz. A mgjority of the court
believes that the evidence of the beating was relevant to the issue whether the
sexual contact between appellants and the conpl aining witness was consensual, as
appel l ants clained, or rape, as the prosecutor contended. The court is also of
the opinion that, even if the strictures of Drewv. United States, 118 U S. App.
D.C. 11, 331 F.2d 85 (1964), and Roper v. United States, 564 A 2d 726, 731 (D.C
1989), apply to this case?, the requirements of these decisions have been

satisfied.

The court wunaninmously holds that, for the reasons stated in the |ead
opi nion by Judge Reid, none of the renmmining contentions presented by either
appellant warrants reversal of any of the convictions. Accordingly, the

judgnents appeal ed fromare

Af firned.

}(...continued)
thirty years in prison as an aider and abettor of that offense. Each man was
al so sentenced to a concurrent sentence of five to fifteen years for PFCV, with
a mandatory mninumterm of five years.

2 As to the question whether the contested evidence was subject to Drew
anal ysis, conpare the concurring opinions of Judge Reid, post at , Judge
Schwel b, post at , and Judge Ruiz, post at
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Reipb, Associate Judge, concurring in the judgnent: | join in the judgnent
of affirmnce. After a short factual introduction, in Part 1. A of ny
concurring opinion, | set forth the factual basis essential to an understanding
of the prior beating issue. In Part |I. B., | address the precise ruling of the

trial court that is before us, that MA 's brief reference to the prior beating
was admissible to explain why MA gave a recanting statenent to Guzman's
attorney. In Part I. C, | conclude that even assuming the brief reference to
the prior beating was subject to Drew analysis, the trial court conducted the
required Drewinquiry. In Part Il1., | focus on the other issues presented by the

case.

FACTUAL SUMVARY

I n Decenber 1993, conplaining witness MA., then seventeen years of age,
lived in an apartnment |ocated at 1515 Ogden Street, NW in the District of
Col unbia. She resided there with approxi mately ten other young people, all under
the age of seventeen. After school on Decenber 15, 1993, MA returned to the

apartnment; only two of the occupants were present - C.A and C H.

Soon Guznman, Bol anos, and another male arrived at the apartnent, talking
Il oudly and carrying bottles of beer. They wanted to talk with the young wonen
in private. Wwen MA and C A refused, Bolanos dragged MA into the dressing
room or closet and attenpted to force her to drink some beer. Guzman joi ned
Bol anos and M A, in the dressing room pulled out a bat or stick and laid it on
the ironing table. Bolanos pulled out a BB gun and threatened MA with it. The

third male, J.M, grabbed a stick from under a bed and stood in front of the
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dressing room door to prevent anyone from entering. C.A could hear MA.
"screaming and calling for [CH]." CH tried to get into the dressing room
when he heard MA. vyelling, but J.M threatened to beat him Eventually, J.M
went into the dressing room hol ding the stick, and hel ped Guzman and Bol anos drag
M A. into the bathroom He then stood guard outside the bathroom door with the

sti ck.

Bol anos pl aced the BB gun on top of the toilet tank, renmpoved his pants and
underwear, and proceeded to rape M A while she cried and banged on the door.
He penetrated MA 's vaginal wall. Bol anos switched places with Guzman who
dropped his pants and underwear, and began to rape MA During her trial
testinony, MA stated that "when [Guznman] was already inside [her]," the police
arrived at the apartnment, in response to C.A's call. They heard cries and
screanms comng from a back room that was | ocked. They banged on the bathroom
door. As the police entered the bathroom Guzman told M A in Spanish, "say that
this had happened before and that [I] was related to one of them and that this
was a normal thing that [we] did in this gane." \Wen he | ooked at the scene
i nside the bathroom O ficer David Gaither saw Guznan and Bol anos "sweating" and
"laughing." They did not have on pants. MA. was "scream ng, her face was red,

she didn't . . . have any pants on." A "handgun" was on top of the toilet.

When the officers took MA. into the kitchen to speak with her, she was
afraid and scared to talk until a fenale officer took over the questioning.
Subsequently, she was taken to the hospital for exanination. Dr. Tinothy
McElrath, then an intern at D.C. General Hospital, examined MA He saw bruises

on parts of her upper torso, but "no signs of trauma" in the pelvic area. He
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stated that it was "not unusual in a worman who has experienced recent vagi nal
i ntercourse, nonconsentually, to have no signs of bleeding, tearing, [or]
bruising to the genital area." |In addition, he declared that "the lack of trauma

doesn't necessarily preclude sexual assault.”

ANALYSI S

| turn first to Guzman and Bolanos's contention that the trial court
i mproperly admitted evidence of uncharged misconduct, the beating of MA. by
Guzman and Bol anos that allegedly took place one week before the arned rape. The
governnent presented two theories concerning the admissibility of this evidence.
First, the prior beating could be introduced to show MA. 's state of mnd as to
whet her she consented to the sexual encounter with Guzman and Bol anos. Second,
the prior beating could be used to explain why MA had given a recanting
statement to Guznman's attorney. The governnent asserted that the first theory

i nvol ved Drew* evi dence, but that the second theory did not inplicate Drew

The factual basis for the issue of the prior beating is inportant to ny

analysis. During the pretrial hearing on notions, the trial court considered the

! Drewv. United States, 118 U S. App. D.C. 11, 331 F.2d 85 (1964).
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government's witten notice of intent to introduce other crinmes evidence.

Gover nnment counsel inforned the trial court that:

The evidence we would seek to introduce is
specifically that one week, perhaps eight days before
the rape, the conplainant inside the same apartnent as
the rape took place was confronted by the two defendants

She was seated on a couch . . . . Qur evidence
woul d be that M. Bol anos took the | arge, |ight-colored
stick . . . fromM. Guzman's hand and . . . struck
[MA]

[MA] will not be able to say with certainty how

many tines M. Bol anos struck her but she estimtes two

This was done in the presence of M. Quznan. An

eyewitness will testify that M. Guzman also struck
[MA] perhaps once or twice . . . [with a stick.
However, the conplainant is uncertain as to that. By

that tinme she had al ready been struck several tines.

The prior beating would be used to show MA 's state of mind, said government

counsel . As the governnent stated:

[When the defense does sonething in the trial to make
the lack of consent or consent a genuine contested
i ssue, at that point the governnent should have | eave to
introduce this evidence on the question of consent.
That could take place in opening statenent or in cross-
exam nati on.

When the trial judge asked "if [the defense] sought to inmpeach [MA] with her

recanting of her claimthat it was rape,



would [the government] use it at that point to explain her fear[,]"
governnent counsel indicated that the prior beating would not be used to show the

def endants' intent.

The trial court summarized its understandi ng of the governnent's position:

I just want to nmake sure -- you said three grounds
You've withdrawn the one about the defendant[s]'
i ntent. So we're left with [MA 's] state of mind

regarding if the issue of consent becones a contested
issue and if she's inpeached in ternms of an explanation
of her . . . alleged fear.

The governnent added its view that "a mni trial in advance to determine the
strength of the Drew evidence"” would not be necessary because "it [would] cone

in at |least through [M A] and one eyew tness and possibly two eyew tnesses."”

Counsel for M. Guzman took the position that the prior beating "doesn't
fit under any of the [Drew] exceptions because those exceptions are limted to
evidence that's relevant to the defendant's state of mnd at the time of the
offense." He maintained that the evidence of the prior beating would be used
i mproperly to show propensity to commit the crine of arned rape. The gover nnent
deni ed that the evidence would be used to show propensity, but agreed that the
prior beating did not "fit in with a traditional Drew exception.” Nonetheless,
t he government contended, "Drew itself says that the |list [of exceptions] is not
exclusive, any legitimte evidentiary purpose [is acceptable]." The governnent
acknow edged that no Drew exception had been carved out to show the conplainant's

state of mnd based upon a defendant's prior crimnal conduct.
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Counsel for Bolanos contended that consent to the rape was not an issue
and thus, the governnment should not be allowed to introduce the prior beating as
evi dence. Wen the trial judge pressed himas to his views on the governnent's
second theory, that the prior beating could be used to explain MA. "'s recanting
statement to Guzman's counsel, Bol anos's counsel said the prior beating should

not be admitted for that purpose because of its prejudicial nature.

CGovernnent counsel then nmade it clear that the prior beating would be used
"to try to take the sting out [of the recanting statenment] in [the] direct
[testimony of MA]." Counsel for Quznman responded, "Your Honor, | have no
objection to [the government's] request," whereas counsel for Bol anos expressed
an unreadiness to state a position until he had an opportunity to read applicable

case | aw.

While the trial court reserved its final decision on the consent issue
until trial, it indicated that testinony regarding the prior assault would be

allowed to explain the reason for the recanting statenent:

[ T] he inpeachnment and explanation . . . I would not
preclude. . . . | think that that's allowed and woul d
be -- could be a perfectly good explanation for it. And
I think generally you -- you do an anal ysis of probative
versus prejudicial . . . . | don't think you have to do
a Drew analysis for an explanation. As long as you're
not going [to allow] any independent evidence coming in
which | wouldn't do

So, in other words, eyew tnesses don't cone in and

testify about it . . . . [I]f she chooses to do so, to
give this explanation of why she recanted, [that will be
permtted], not other eyewitnesses explaining or

testifying independently to what they observed as this
al | eged assaul t.



So the only thing that would conme out in the case
in chief would be, as | said, . . . her explanation for
recanting her testinony.

Prior to the comencenent of the trial, the trial judge revisited the issue
of the prior beating and the governnment's theories of admissibility: (1) to
explain why M A gave a recanting statenent to Guzman's attorney and (2) to show
MA.'s state of mind with respect to the issue of consent. Wth regard to the
first theory, the trial judge again recogni zed that the governnment night attenpt
to take the sting out of the recanting statenment by way of explanation during

M A.'s direct testinony. The court permitted this approach but cautioned the

government: "[Qn the issue of recantation, | think you could do it over the
objection of the defendants . . . [but] just be mindful that it be clear that
there is some crimnal conduct on [the defendants'] part." As to the second

governnment theory concerning consent and MA 's state of mind, the trial court
again reserved a final ruling until the record at trial established that consent

woul d be an issue.

In his opening statenent, counsel for Guzrman began with the theme that MA
consented to having sex with Guznman: "On Decenber 15, 1993, [MA] agreed to
have sex with WIlliam Guznan. And that day, M. Guzman did not force, threaten
or coerce her to have sex with him" Bolanos's counsel nade no remarks in his

openi ng statenment concerning the issue of consent.

M A. was called as the governnent's first wtness. Near the end of her

testinony, the governnment asked questions relating to her recanting statenment to
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Guzman's counsel. MA. admitted telling defense counsel that "everything that
had happened was a lie," that what she "had told [the assistant U S. attorney]
was a lie and that what [she] was telling him[Guzman's counsel] was the truth.
But, really, what [she] was telling him was not the truth." The follow ng

exchange then took pl ace:

[ Governnent Counsel]: Then why did you say it?

[MA]: Because | was scared.

[ Governnent Counsel]: What were you scared of ?

[MA]: That probably the same thing that when -- |ike,

a week before | was raped, | was beaten up by the sane
guys with bats --

Counsel for Bol anos objected, and counsel for both Guzman and Bol anos asked to
approach the bench. The trial court refused their
request, saying, "[We have discussed this nunerous tinmes. You can do follow up

questions."

The government posed no additional questions pertaining to the prior
beating, but focused on the reason for MA 's neeting with Guzman's counsel. In
response to questioning by governnent counsel, MA. explained that Guzman's
brother came to the area of her school, started crying and asked her "to reject
the case" against his brother. Thereafter, he cane to her school "every other
day" to nake the sane request. Guznan's brother went to the school on February
3, 1994, with Bolanos's father and asked MA. to acconpany them to Guznan's
| awyer's office. MA. stated: "I was so scared, | knew not what to do, | went

on with them[to M. Puig-Lugo's office]."
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At the end of MA 's direct testinony, governnent counsel posed a question
to determne whether MA wllingly had sex with Guzman and Bol anos on the day
of the alleged rape. She responded in the negative. At the conclusion of this
testinony, counsel for Bol anos requested a bench conference and said to the trial

j udge:

I need sone helnp. There is something | nissed in
under st andi ng whet her the Court has reached a ruling or
sonmething, where | missed it. | nust have been asl eep
at the helm I thought you had not ruled on that
evi dence as to whether the prior matter cane in.

The trial court responded

[I]t could come in on the issue of . . . why she
was afraid and why she recanted her explanations,
peri od.

Wthout a lot of detail . . . [wlhich is exactly
the way it's come in. What | reserved was ruling on the
i ssue of consent, in terns of it coming in . . . on
whet her she woul d have acqui esced or not.

Counsel for Bolanos said: "That's what | needed to hear." Counsel for Guzman
wanted to be certain that MA was testifying as to only one prior beating.
After counsel for the governnment confirnmed that there was only one prior beating

of which the governnent was aware, the trial court told defense counsel

I think . . . you can decide whether you want to
followup with that. . . . You decide how nuch you want
to open up the door in ternms of [government counsel]
putting on independent evidence going into a lot nore
detail. | reserved that on the issue of consent.
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After a brief recess, the trial court added

I thought | had indicated . . . in the context of the
way it was coning in because we were not getting any
i ndependent evidence, that

-- that it was nmore probative than prejudicial. And
then | thought where you've got such a key docunent as
this recantation . . . that it seened to nme, in that

context, it was inportant to conme out.

The trial court then nade it clear that no definitive ruling had been nade on the
i ssue of consent, but that it remained to be deternm ned how to handle the matter

if it came out on redirect testinmony, rather than in rebuttal

On cross-exanm nation, Quznman's counsel questioned MA. extensively
regarding her visitation to his office, her recanting statenment, and the all eged
i nconsi stenci es between her prior statements and her trial testinony regarding
the alleged rape and events |leading up to the rape. He queried her as to whether
her bruises actually resulted froma fight with girls at a party, rather than

fromany prior beating by Guznan or Bol anos.

On the following day of the trial, before governnent counsel conducted
redirect examination of MA., the trial judge again addressed the issue of the
prior beating, and spent substantial time discussing with counsel whether the
prior beating could be presented as evidence showing M A was coerced into having
sex with Guzman and Bolanos. The trial judge nmade a prelimnary determ nation
that evidence of the prior beating could cone in on the issue of consent only if
the defense nmde consent a contested issue during the presentation of its

evi dence. When it becane clear that neither defendant would testify and the
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defense would present no substantive evidence on the question of consent,
governnent counsel said she "would . . . not be asking to present evidence of the
prior beating because of the court's ruling." Accordingly, the governnent never
presented i ndependent evidence of the prior beating; nor did it seek to devel op
MA.'"s brief reference to the prior beating. Nonet hel ess, Guznman and Bol anos
insist that MA 's brief reference to the prior beating constituted Drew evi dence

designed to show propensity to conmit the crime of armed rape.

On the record before us, | cannot say that the trial judge abused her
discretion in allowing MA's limted testinony on direct exam nation of the

prior beating to explain why she gave a recanting statenent to Guzman's attorney.

The trial court allowed MA to refer to the prior beating in a linmted
fashi on during her direct testinmony, not as substantive evidence, but to explain
why she recanted her account of the rape.? The brief reference to the prior
beati ng was not substantive evidence, but was designed to take the sting out of
the recantation with which the defense planned to inpeach her. This situation
i s anal ogous to our approach in Reed v. United States, 452 A 2d 1173 (D.C. 1982),
cert. denied, 464 U S. 839 (1983) where we said that: "[A]lny party is entitled
"to bring out on direct exam nation damaging i nformation about . . . his wtness,

452 A . 2d at 1179 (citation omtted). We further stated: "The

2 See Samuels v. United States, 605 A 2d 596, 597 (D.C. 1992).
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government's . . . purpose in eliciting on direct exam nation of its wtnesses
that they had nmde statenments inconsistent with their trial testinmony was to
"take the sting out' of anticipated i npeachnment of the witnesses by the defense."

I d.

Before allowing the brief reference to the prior beating as an expl anation
of MA 's recantation, the trial judge nade a determ nation that the probative
val ue of the explanation was not "substantially outweighed by the danger of

unfair prejudice." Johnson v. United States, 683 A 2d 1087, 1090 (D.C. 1996) (en

banc). Mbreover, appellants had an adequate opportunity to question M A about
her recantation. During cross-exam nation of MA., Guzman's counsel posed
extensive questions about MA.'s recanting statenent, pointing out the

i nconsi stenci es between her trial testinony and her recanting statenent.

In summary, ny review of the record before us shows that the reference to
the prior beating did not come in as substantive evidence; its probative val ue
was not substantially outweighed by any danger of wunfair prejudice; and
appel lants had an adequate opportunity to question MA. about her recanting
st at enment . Thus, | cannot say that the trial court abused its discretion in
allowing limted testinony of the prior beating to explain MA 's recanting

st at enent .

In her concurring opinion, Judge Ruiz fails to focus on the precise rulings
made by the trial judge with respect to the prior beating. The trial judge
assunmed that M A would be inpeached with her recantation, and thus, first ruled

that so long as MA 's reference to the prior beating was nore probative than
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prejudicial, evidence of the prior beating could conme in as an expl anation of
M A. 's recantation. Second, the judge ruled that, if independent evidence of the
prior beating was introduced in the governnment's case in chief, or if the
defendants testified or the defense presented evidence regarding consent, the
court would rule that the evidence of the prior beating would conme in wth
respect to the issue of consent. The trial court never formally nade the second
ruling because no independent or substantive evidence concerning the prior

beating was introduced either by the governnent or the defense.

| believe that Judge Ruiz rejects the trial court's approach without a
conpl ete understanding of the first ruling formally nade in this case wth
respect to the prior beating. Myreover, she appears to assune that any prior bad
act mnust necessarily be regarded, in the first instance, as Drew "other crinmes”
evi dence, regardless of the way in which it is used or introduced at trial. This
Vi ewpoi nt runs counter to our case law. "Drew 'restricts the introduction .

of an accused's prior crinmes or bad acts' 'as substantive evidence . . . .'"
Sanuel s v. United States, supra note 2, 605 A 2d at 597 (quoting Sherer v. United
States, 470 A 2d 732, 738 n.5 (D.C. 1983) (enphasis in original)). The prior
beating was not introduced as substantive evidence. Rather, what the trial judge
recogni zed was that M A 's recantation could be used to inpeach her, and thus,
the government could "take the sting" out of the recantation by having her
explain the recantation through a brief reference to the prior beating. In
short, the prior beating was not used to inpeach, but to fend off or explain what
undoubtedly would have been a defense effort to inpeach MA wth her
recantation. | amaware of nothing in Drew or our subsequent cases which would

precl ude the precise use of the prior beating allowed in this case.
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Even assunming that the brief reference to the prior beating was subject to
Drew analysis, | am satisfied that the trial court conducted the required
pretrial Drew inquiry before finally excluding the use of the prior beating as
substantive evidence. In Daniels v. United States, 613 A 2d 342 (D.C. 1992), we

sai d:

The trial court may act within its discretion to conduct
its pretrial inquiry on the adnmissibility of the other
crinmes evidence by neans of a "detailed proffer fromthe
governnent” instead of holding, in effect, a bench trial
of the other crime, which presunably wll be fully
replicated before the jury if admtted.

Id. at 347 (citation onmitted). Here, the government nade a detailed proffer of
M A.'s testinobny concerning the prior beating and indicated that it would al so

present one or two i ndependent wi tnesses to the incident.

In Roper v. United States, 564 A . 2d 726 (D.C. 1989), we recogni zed "four

specific requirements for the adm ssion of other crinmes evidence":

(1) there nmust be clear and convincing evidence that the
defendant committed the other offense; (2) the other
crines evidence nust be directed to a genuine, nateri al
and contested issue in the case; (3) the evidence nust
be logically relevant to prove this issue for a reason
other than its power to denonstrate crimnal propensity;
and (4) the evidence nust be nore probative than
prej udi ci al .
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Id. at 731 (citations omtted). The trial court addressed each of these
requi rements. First, the trial court determned that it "would be inclined to
find there's clear and convincing evidence" of the prior beating based on the
testimony of MA. and based on the government's proffer that independent
wi tnesses would testify about the prior beating. This determ nati on was made
only after the trial court I|istened to MA 's testinmony both on direct
exam nation and cross-exam nation, and found her testinony credible. Second, the
court determined that if the defense made consent a contested issue, the prior
beating would be relevant to MA's state of mnd regarding the issue of
consent.® Third, the court concluded that the prior beating would not be used
to show crimnal propensity of the defendants, but would be introduced to show
the state of m nd of the conplainant on the i ssue of consent. Fourth, the court
determned that while the evidence of the prior beating was prejudicial, its
probative value was not substantially outweighed by any danger of unfair
prejudice. The judge indicated that she would attenpt to Ilimt the prejudice and
was open to suggestions by counsel as to how to acconplish the limtation.
Utimtely, of course, the defense decided not to nake consent a contested issue,
and substantive evidence of the beating did not conme in. Furt hernore, even
assuning that MA 's limted testinony of the prior beating constituted other
crines evidence, neither Bolanos nor Guzman requested a limting or a curative

instruction. Based on the record before us, | conclude that the trial court did

3 The trial court recognized that the use of the prior beating to show
M A 's state of mind would not qualify under any traditional exception to Drew
and woul d present a case of first inpression in this jurisdiction. The court
shared with counsel her research into the issue showing that other jurisdictions,
including the state of Maryland, see Stevenson v. State, 619 A 2d 155, 160-61
(Md. App. 1993), allowed other crinmes evidence to counter a consent defense
Since the prior beating was excluded as substantive evidence because consent was
not a contested issue, we need not address the Drew i ssue
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not abuse its discretion in reaching a prelimnary decision -- after applying the
pretrial inquiry factors set forth in Roper -- that substantive evidence of
the prior beating could be admitted if independent evidence of the prior beating
was introduced in the governnment's case in chief, or if the defendants testified

or presented evidence regardi ng consent.

Appel l ants' other argunents are discussed briefly. Guzman cont ends that
the trial court's jury instruction constructively anmended the indictnment with
respect to the armed rape charge, because the indictnent charged rape "while
armed with a stick and a firearm and the judge instructed the jury that
appellants could be "armed wth" the weapons or have had them "readily
available.” Further, he argues, the trial court erred in inposing a mandatory

m ni mum sent ence for armed rape.

Guzman maintains that our decision in (Phillip) Johnson v. United States,
686 A.2d 200 (D.C. 1996), conpels the conclusion that the jury instruction
constructively anmended the indictnent. We di sagree. (Phillip) Johnson dealt
only with the issue of nmandatory m ni mum sentence for persons conmitting certain
crimes while arned. There we said that "[t]o receive a mandatory m nimum
sentence, a single perpetrator nmust actually have been "arned'; it is not enough
for this purpose that the defendant had a gun 'readily available.'" Id. at 204
(citation and internal quotation onitted). Contrary to Guzman's position,
(Philip) Johnson does not apply to situations other than mandatory m ni mum

sentenci ng. Mreover, the mandatory mninmumterm was inposed only with respect
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to the possession charge, not the arned robbery charge. The trial court
di sti ngui shed between "while arnmed" and "readily available" only in the context
of instructing the jury as to the elements of the old arned rape law. The court
properly instructed the jury that they need not find appellants were actually
arnmed with the stick or firearmwhile the rape was in progress, but that it would
be sufficient if they found the stick or firearmreadily avail able to appellants
at the time of the rape. This instruction was consistent with our decision in
(Al fred) Johnson v. United States, 613 A 2d 888, 897 (D.C 1992). W see no

error.

Guzman's argument that the governnent failed to prove sexual penetration,
a required elenent of rape, is without nmerit. MA. testified that after Bol anos
had finished raping her, Guzman "pulled down his clothes, too -- his pants and
underwear conpletely. And he started to rape ne. And when he was already inside
of me, the cops arrived.” Viewing the evidence in the light nost favorable to
the governnent, see Patterson v. United States, 479 A 2d 335, 337-38 (D.C.
1984), reasonable jurors could find that the reference to "when he was already
i nside of me" was sufficient to satisfy the el enent of sexual penetration. See
Wllians v. United States, 357 A 2d 865, 866 (D.C. 1976); Holmes v. United

States, 84 U S. App. D.C. 168, 169, 171 F.2d 1022, 1023 (1948).

Bot h Guzman and Bol anos chal l enge their convictions on the ground that the
trial court abused its discretion when it failed to allow full exploration of
M A 's status as a person in need of supervision (PINS). The trial court
reviewed MA 's PINS jacket in canmera and concluded that it dealt primarily with

famly neglect of MA and her "conmunity placenment” rather than with her noral
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turpitude or dishonesty. Nonetheless, the trial court pernmitted defense counse
to cross-examine MA regarding her bias, credibility, and |ifestyle. Based on

the record before us, we see no abuse of discretion. See Stack v. United States,

519 A 2d 147, 151 (D.C. 1986); Springer v. United States, 388 A 2d 846, 854 (D.C.

1978).

Finally, Bolanos contends that the trial court erred in precluding his
questions regarding the use of cocaine by MA  H's defense counsel raised the

i ssue as foll ows:

It is my understanding that [M A ] participated in the
use of cocaine in this apartment on frequent occasions.
This is relevant to her ability to observe and recoll ect
with accuracy. |It's relevant to her state of mind and
her psyche. I nake this statenent on information and
belief. | do not have a wi tness who can appear and say,
| saw her use. On that basis, what is the Court's
ruling?

The trial judge asked what evidence counsel planned to present, and further
i nqui red: "You have no one who is going to indicate that she would have used it
during the period of time in question or shortly beforehand?" Defense counse
responded: "That's right." The judge indicated she would disallow questions
about cocaine use unless they related to a period shortly before the crines
char ged. Def ense counsel "proffer[ed] that [MA. 's cocaine use] would [have]
be[en] within the week of the 8th to the 15th of Decenber." The trial court
viewed the time frane as "too distant” and did not allow the questions. Defense

counsel raised no objection to the court's final ruling
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In Rogers v. United States, 419 A 2d 977 (D.C 1980), we said: "The
opportunity to cross-exanm ne witnesses is a fundanmental right in our system of
justice. . . . Neverthel ess, regulation of the extent and scope of cross-
examnation lies with the discretion of a trial judge." |Id. at 981 (citations

omtted). W also declared that:

G ven the highly inflanmatory nature of an allegation
that a witness is a drug user, a trial court nust
exercise discretion concerning the proper scope of
exam nation. Drug habits are generally a collateral
issue unless an evidentiary foundation can be
establ i shed that the witness was using drugs at the tine
of the incident.

Id. (citations omtted).

In this case, defense counsel stated he would present no wi tness who could
say he or she saw M A. using drugs. Even with the proffer that the use "would
[ have] be[en] within the week of the 8th to the 15th of Decenber,"” counsel had
no witness who could establish that MA "was using drugs at the time of the
i nci dent . " On appeal he states, without foundation in the record, "that the
defense was not allowed to ask about [MA. 's] drug usage for the period of tine
involving the incident itself.” Wt hout a proper evidentiary foundation for
questions about MA 's drug use at the time of the incident, the trial judge did
not abuse her discretion in concluding that such questions would be nore

prejudicial than probative. 1d.

For the foregoing reasons, | agree that the judgnments of the trial court

shoul d be affirned.
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ScHveLB, Associate Judge, concurring in the judgnent: I join in the
judgnent of affirmance. | wite separately, however, to explain nmy view that the
evi dence of the beating was admissible to show that MA. did not consent to
sexual relations with the defendants and that the conduct in question was not

voluntary intercourse but rape.

In this case, as in Bailey v. United States, 699 A 2d 392, 398 (D.C. 1997),
nobody suggested that there was no sexual intercourse between the defendants and

the conplainant, and "the sole contested issue was whet her [Guzrman and Bol anos]

forced [MA] to have sex with [then] against her wll.* For all practical
pur poses, the question for the jury was whether [M A ] consented." "[F]orce and
consent [are] flip sides of the sane coin. . . ." Hycks v. United States, 707

A. 2d 1301, 1305 (D.C. 1998) (paraphrasi ng counsel).

Guzman's attorney first alluded to the "consent"” defense in his opening

statement. Guzman also introduced into evidence MA.'s "recantation,” in which
she told Guzman's counsel that she had sex with the two nen willingly and that
Bol anos was her boyfriend at the tinme. Bot h defense attorneys attenpted to

persuade the jury in closing argunent, largely on the basis of the recantation,

that MA 's trial testinmnony was false, that the young people were really

! The rape of which the defendants were convicted occurred in Decenber 1993
prior to the adoption of the Anti-Sexual Abuse Act of 1995. See D.C. Code § 22-
4101 et seq. (1996). Under the |law applicable to the defendants, see D.C. Code
§ 22-2801 (1981), the prosecution was required to prove that the accused "ha[d]
carnal know edge of a fenmale forcibly and against her will." See Russell v.
United States, 698 A 2d 1007, 1009 n.4 (D.C. 1997) (discussing 1995 anendnent).
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"partying," that the sexual activity was consensual, and that there was therefore

no rape.?

In such a context, the relevance of evidence that the defendants beat M A
with a stick only a week or so before the alleged rape appears to ne to be quite
obvious. "Consent" is neaningless when it is given under duress. A young wonan
obviously feels a great deal less free to withhold sexual favors if she can
expect severe physical retribution if she declines to go along. Proof of such
a beating thus illumnates the question whether any purported consent was

vol untary or coerced.

Moreover, MA.'s testinobny that the defendants beat her was not "other
crinmes" evidence of the kind that is subject to the strictures of Drew v. United
States, 118 U.S. App. D.C. 11, 331 F.2d 85 (1964). |In Drew, the evidence of an
uncharged attenpted robbery was unrelated to the robbery for which the defendant
was being tried, and it shed light primarily, if not exclusively, on the defen-
dant's crimnal predisposition. Here, the beating, if it occurred, involved the
sane dramatis personae as the alleged rape, and bore directly on the question

whet her there was a rape.

This court, sitting en banc, has expl ai ned that

Drew does not apply where . . . evidence [of another
crine] (1) is direct and substantial proof of the
charged crine, (2) is closely intertwined with the

2 Although Bol anos' counsel made this argunent sonmewhat obliquely, there
can be no doubt that this was his basic point.
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evi dence of the charged crinme, or (3) is necessary to
pl ace the charged crinme in an understandabl e context.

(WIlliam Johnson v. United States, 683 A 2d 1087, 1098 (D.C 1996) (en banc).
The present case falls squarely within the third of these categories, alnost
certainly within the first,® and at | east arguably within the second category as

wel | .

In my opinion, the exclusion of evidence of the beating would have
extracted fromits context, and placed in an inconplete and inaccurate |ight, the
di spositive question whether the sexual activity which precipitated these
prosecutions was forced upon M A against her will. "Events obscure, amnbi guous,
or even neani ngl ess when viewed in isolation may, |like the conmponent parts of an
equation, beconme clear, definitive, and informative when considered in relation
to other action." Local Lodge No. 1424 v. NLRB, 362 U S. 411, 416 n.6 (1960)
(citation omtted). This is particularly true where, as in this case, the
principals knew each other, and where their relationship had a history. " An
attenpt to restrict the evidence in a case of this kind to the events of the [day
of the crinme] would unreasonably cranmp the inquiry, to the detrinment of the

search for truth.” dark v. United States, 593 A 2d 186, 195 (D.C. 1991).°*

2 One mght quibble whether the all eged beating was "direct" evidence of
| ack of consent, but the relevance and potential persuasiveness of proof of the
unchar ged conduct seens to me to be readily apparent.

4 W have held that where uncharged crimnal conduct is "inextricably
intertwined wth evidence of the charged offense,” evidence of t he
cont enpor aneous conduct is directly admssible without the necessity for a
cautionary Drew instruction. Toliver v. United States, 468 A 2d 958, 961 (D.C
1983). The basis for the adm ssion of the evidence of the beating in this case
coul d be described as a sort of "vertical Toliver" doctrine.
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Many courts throughout the country have held that evidence of the kind here
at issue is adm ssible on the question of consent. See Stevenson v. State, 619
A.2d 155, 160-62 (M. App. 1993) (collecting authorities). | agree with those

deci sions, and | conclude that the convictions nust be affirned.

Ru z, Associate Judge, concurring: | disagree with both of ny coll eagues
on the novel issue presented by this case: whether, w thout applying Drew
anal ysi s, evidence of other crines of the defendant is admissible to rehabilitate
a conpl aining witness who has recanted her story. However, because the contested
evidence in this case is, | believe, adn ssible under our usual analysis of other

crinmes evidence, | concur in affirmng the judgnment.?

It is established that before evidence of other crinmes of the defendant can
be admitted, it nmust first hurdle the prohibition in Drew v. United States, 118
US App. DDC 11, 331 F.2d 85 (1964), that the evidence not be adnmitted for the
pur pose of showi ng disposition to commt crine. See id. at 15; Samuels v. United
States, 605 A 2d 596, 597 (D.C. 1992). Evidence of other crimes may be admitted
for other, limted purposes, such as to prove notive, intent, absence of mistake
or accident, a comon schene or plan, or the identity of the person charged with
the crinme, if the other crinmes evidence is "relevant and inportant to any one of
these five issues.” Drew, supra, 118 U S. App. at 16, 331 F.2d at 90. Because
of its presuned prejudicial effect, however, the admi ssion of other crines

evi dence for even one of these limted purposes is subject to the safeguards set

! See note 8 infra.
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out in Roper v. United States, 564 A 2d 726, 731 (D.C. 1989).2 See (WIliam

Johnson v. United States, 683 A 2d 1087, 1092-93 (D.C. 1996) (en banc).

It is essential to understand that even when admi ssible under Drew,
evi dence of other crines nmay never be adnmtted solely for the purpose of proving
that the defendant committed the other crime because that fact is irrelevant as
a matter of law to the offense of which the defendant is charged. See Drew,
supra, 118 U.S. App. at 15 & n.7, 331 F.2d at 89 & n.7; see also Canpbell wv.
United States, 450 A 2d 428, 429 (D.C. 1982) ("It is fundanmental to a system of
crimnal justice based on the presunption of innocence, that the process of
adj udi cation be insulated from evidence of past crimnal or wongful conduct of
an accused other than the charged offense."). That is exactly, however, the
purpose for which MA 's testinony that she "was beaten up by the sane guys with
bats" was admitted in this case: to prove that Bol anos and Guzman had beaten M A
about a week before she clained they raped her, thereby engendering such fear in
her that they would do violence to her again, that she subsequently recanted her

conplaint of rape to the police.

2 The four safeguards are that: 1) there nust be clear and convincing
evi dence that the defendant conmitted the other crinme, 2) the other crines
evi dence nmust be directed to a genuine, material and contested issue in the case,
3) the evidence nust be logically relevant to prove a material and contested
issue for a reason other than its power to denonstrate propensity, and 4) the
evi dence' s probative val ue nmust not be substantially outweighed by the danger of
unfair prejudice, see (WIIlianm Johnson, supra, 683 A 2d at 1092-93. Two
prophyl acti c nmeasures are enployed to further safeguard agai nst undue prejudice:
the jury is to be given a cautionary instruction on the permssible and
i mperm ssible uses of the other crines evidence, see id. at 1097 n.10, and the
trial court is to defer ruling on the adnissibility of other crinmes evidence
until it is clear that the evidence is necessary to the case, see WIlson v.
United States, 690 A 2d 468, 472 (D.C 1997) (Ruiz, J., concurring) (citing
cases).
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Judge Reid's analysis is based on the incorrect assunption that because the
use of the other crinmes evidence agai nst Bol anos and Guzrman was not substanti ve,
but nmerely an explanation of the conplaining witness' recantation, it is
unnecessary to test the evidence against Drew strictures. The wunderlying
assunption is wong, however, because MA 's testinony that Bolanos and Guznman
had beaten her was introduced for the truth of its content. In order to
effectively rehabilitate MA by explaining that she recanted out of fear of
bei ng beaten again, the governnent had to persuade the jury that Bolanos and
GQuzman had in fact beaten her at an earlier time. Oherwise, MA's fear would
not have been credible. Therefore, even though the other crinmes evidence was
used in the context of rehabilitating the witness in anticipation of her being
i npeached by the defense with her recantation, the evidence was undi sputedly used
for substantive purposes. The flaw in Judge Reid's analysis lies in equating the
nonsubstantive wuse for inpeachnent purposes of the conplaining wtness'
recantation (a prior inconsistent statenent) with the substantive use of the

other crinmes evidence to rehabilitate the w tness.?

Reliance on Reed v. United States, 452 A 2d 1173 (D.C 1982), cert.
denied, 464 U S. 839 (1983), is for naught on the issue before us. Al Reed
permits is the governnent's anticipatory rehabilitation of its own w tness by
bringing out that witness' prior inconsistent statements as a matter of strategy,
in order to "take the sting out" before the defense does so on cross-exam nati on.

See id. at 1179; Kitt v. United States, 379 A 2d 973, 975 n.2 (D.C 1977)

3 Judge Reid inconsistently states that evidence of the prior beating "was
not introduced as substantive evidence" yet "was not used to inpeach." Ante at
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(noting that eliciting a witness' prior convictions on direct exam nation is not
i npeachnent, but rather is an effort to enhance the witness' credibility). Reed
enphasi zed that although the governnent's attenpt to take the sting out is not
i mper m ssi bl e i npeachnment of one's own witness, but rather an effort to "enhance"
the witness' credibility, the governnent may not cross the line and try to
"bol ster"” an uni npeached witness with prior consistent statenents. See Reed,
supra, 452 A 2d at 1179 (citing Johnson v. United States, 434 A 2d 415, 420 (D.C.
1981)).4 Judge Reid would allow the government not only to "take the sting out"
by anticipating the inpeachment material, which is what Reed permitted, but to
apply the salve of an explanation, which is what Reed expressly disall owed.
Reed, noreover, says nothing about whether other crines evidence of the accused
can be used for the purpose of either inpeaching or rehabilitating another

W t ness.

Judge Reid inproperly relies on an inpeachnment |ine of cases which do not
support carving out yet another exception to Drew analysis for the distinct
purpose of rehabilitation presented here. See Sherer v. United States, 470 A 2d
732, 738 n.5 (D.C. 1983)("These inpeachnment rules [permitting inmpeachnent of

wi tnesses with specific instances of the w tnesses' 'bad conduct'] should not be

4 Reed expressly disallowed the use of prior consistent statenents to
rehabilitate a witness on either the governnment's direct exam nation or even on
redirect, after the witness had been inpeached, because those statenments did not
cone under the two "exceptional situations" where prior consistent statements are
perm ssible, "1) where the witness has been inpeached with a portion of a
statenment and the rest of the statenent contains relevant information that could
be used to nmeet the force of the inpeachnent, and 2) where there is a charge of
recent fabrication." Reed, supra, 452 A 2d at 1180.
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confused with the analytically distinct doctrine that restricts the introduction,
as substantive evidence, of an accused's prior crinmes or bad acts.") Qur |aw
recogni zes a narrow exception, where other crinmes evidence may be adm ssible
without inplicating Drew concerns, where such evidence is used "strictly for
i mpeachment purposes." See Sanuels, supra, 605 A 2d at 597 (stating that Drew
"'restricts the introduction . . . of an accused's prior crinmes or bad acts'" as
substantive evidence and that Drew analysis is inapplicable to evidence admtted
"strictly for inpeachnent purposes")(quoting Sherer, supra, 470 A 2d at 738 n.b5).
That exception, however, is linmted to the use of prior bad acts of the witness,?®

and then only for non-substantive inpeachnment purposes.®

5 "The first, and probably the nost effective and nost frequently enpl oyed

[rode of attack upon the credibility of a witness] is an attack by proof

that the witness on a previous occasion has nade statenents inconsistent with his

present testinmony." 1 MCorRmM oK oN Evipence 833, at 111-12 (John WIIliam Strong

ed., 4th ed. 1992)(enphasis added). Wth respect to inpeachnent wth other

crinmes, Sherer, in setting out the applicable rules, simlarly nmakes clear that
it islinmted to the other crimes of the wtness:

The general credibility of a witness can be inpeached by evidence
that the witness has been convicted of a crinme punishable by death
or an inprisonment in excess of a year, or of a crine involving
di shonesty or false statenment regardl ess of the punishnent . . . a
witness nmay be cross-examined on a prior bad act that has not
resulted in a crimnal conviction only where: (1) the exami ner has
a factual predicate for such question, and (2) the bad act bears
directly upon the veracity of the witness in respect to the issues
involved in the trial. . . . Mor eover, where such inpeachnment is
perm tted, evidence of the prior msconduct nay be elicited only by
cross-exam nation of the witness; it nmay not be proved by extrinsic
evi dence.

470 A 2d at 738 (citations and internal quotations onitted).
¢ As MCormck states:

The theory of attack by prior inconsistent statenents is
not based on the assunption that the present testinony
is false and the forner statenment true but rather upon
the notion that tal king one way on the stand and anot her
way previously is blowing hot and cold, and raises a
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The significant issue in this case, therefore, is not whether the
governnent could "take the sting out" of the conplaining witness' recantation by
bringing it out on direct exam nation, but whether the governnment could bol ster
its witness by anticipatorily rehabilitating her, not with her prior consistent
statements -- which Reed found to be inpermissible with respect to both its
timng and content -- but with the presunptively prejudicial evidence of the
accused's other crinmes. Wether the government can do so bypassing Drew anal ysis
al together, as Judge Reid decides, is an issue we have never before addressed
To the extent we have considered a somewhat similar situation, we have applied
Drew anal ysis and decided that the evidence was inadnissible. See Canpbell v.
United States, 450 A 2d 428, 431-32 (D.C. 1982) (evidence of defendant's past
wrongful conduct toward conplaining wi tness was inadmssible under Drew to

explain her fear of him because prejudi ce outwei ghed probative value).’

doubt as to the truthful ness of both statenents. Mre
particularly, the prior statenment, assuming it 1is
i nadm ssi bl e as substantive evidence under the hearsay
rule, may be used in this context only as an aid in
judging the credibility of the testinony with which the
previous statenment is inconsistent.

McCorM ¢k, supra note 5, 834, at 114.

" Even if Drew were deened to include the use of the accused's other crines
to rehabilitate another witness, | would have to conclude that the other crines
evidence presented in this <case failed the fourth Roper prong, t he
probative/prejudicial balancing test, even as nodified in (WIliam Johnson,
supra, 683 A 2d at 1092-93, to require that the evidence' s probative value be
substantially outwei ghed by the danger of unfair prejudice. The chronol ogy of
events here is that MA was beaten by Bolanos and Guzman; that about a week
|ater she was raped by them at which tinme she conplained to police; and that
some tinme after receiving entreaties and, perhaps, threats, fromthe fanily and
friends of the accused, she recanted her claimof rape in a sworn statenent to
def ense counsel . In light of this chronology, it is difficult to see how a
beating nore than a week before the alleged rape would better explain MA 's fear
of the accused after the rape than the rape itself. Mreover, evidence that MA
was approached by several nenbers of the fanmily and friends of the accused after
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Judge Schwel b would conclude that the evidence is adm ssible because
consent is always an issue in a rape case, and evidence that Guzman and Bol anos
had earlier beaten MA was probative of MA 's lack of consent to the sexual
activities in the bathroomor, put another way, of the defendants' intent to use
force in their sexual encounter with her.® See ante at . The gover nnent
argued that the prior beating was admi ssible, under Drew, to the issue of |ack

of consent. Judge Schwel b nonet hel ess concludes, citing (WIliam Johnson,

the rape to persuade her to "reject the rape" conplaint and even
acconpani ed her to defense counsel's office, was nore recent in tine and directly

expl ai ned why she gave a sworn recantation. Thus, as in Canpbell, supra, 450
A.2d at 431, "other means of proof, especially the fact that the reasonabl eness
of [MA 's] fear is better explained by . . . [other facts], |imts the probative
value of. . . [the other crines evidence] for this purpose.”™ For this reason,
even if Drew analysis were not enployed, the trial court would have been well
advised not to adnmit evidence of the prior beating, because "'whenever' -- and
not sinply in the Drew context -- 'relevant evidence poses a danger of unfair

prejudice,' the trial court 'nust weigh the apparent probative value of the
evi dence against the unfairly prejudicial effect that it is likely to have.'" See
W son, supra, 690 A 2d at 470 (quoting (WIIliam Johnson, supra, 683 A 2d at
1098) .

& | agree with Judge Schwel b that consent, or the use of force, is always
an issue in a rape case such as this where both the fact of the sexual activity
and the identity of the participants is not in dispute. 1In this regard, evidence

of the prior beating, which MA testified had been with "bats" or a "stick, was
probative in light of evidence that MA had been threatened with a stick, as
well as with a gun, at the tine of the rape. As Judge Reid points out, the trial
court ruled that if consent were an issue in the case (which, of course, it was),
the prior beating would be relevant to the conplaining witness' |ack of consent.
As Judge Schwel b explains, the evidence is also probative of the other side of
the sane coin, the accused's intent to use force, thereby skirting the unresol ved
i ssue noted in Judge Reid's footnote 4. The trial court nmade a prelininary
ruling, applying the Roper safeguards, that if consent becanme an issue, evidence
of the prior beating would be admissible. As | believe that the trial court did
not abuse its discretion in comng to this conclusion, I would affirm the
conviction on this alternative ground. Although the trial court did not give a
cautionary instruction, as we have required, we reviewits failure to do so

sua sponte for plain error. See Glliamv. United States, No. 95-CF-537, slip
op. at 2-3 (D.C. Feb. 19, 1998) (en banc). In this case, there was no plain
error as the jury is unlikely to have convicted Bolanos and Guznan for rape
because of evidence of the prior beating rather than because of the conpelling
evi dence of the rape itself.
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supra, 683 A 2d at 1098, that evidence of the prior beating to show the accused's
intent is not subject to Drew strictures, because it is "necessary to place the
charged crine in an understandable context."® Judge Schwelb describes this
theory "as a sort of 'vertical Toliver' doctrine,"* referring to Toliver wv.
United States, 468 A 2d 958, 961 (D.C. 1983), which held that evidence of other
crinmes that is "inextricably intertwined with evidence of the charged of fense,"
may be adnmitted without a cautionary instruction that the other crines evidence

may not be used for the purpose of proving crininal propensity.

In my view, Judge Schwelb's "vertical Toliver" theory, as applied to the
facts of this case, is not supported by the reasons we have identified for
excluding sonme evidence of other crimes from Drew strictures. In (WIIiam
Johnson, the en banc court sunmarized that not all evidence that would support
a separate prosecution of an offense other than the one charged is "other crines”
evidence in the sense that it nust first be subject to Drew analysis and the
appl i cabl e safeguards before it may be admtted. Specifically, the court stated
that the followi ng classes of evidence of other crimes are not subject to Drew

strictures:

® Judge Schwelb also argues that the other crinmes evidence could be
considered "direct and substantial proof of the charged crinme" or "closely
intertwined with the evidence of the charged crine." See (WIliam Johnson,
supra, 683 A 2d at 1098.

10 See ante at 23 note 4.

1 The standard cautionary instruction states, in relevant part, that the
jury is to consider the evidence of other crines only for the specific purpose
(rmotive, intent, identity, etc.) for which it was adnitted, and that the jury is
prohi bited from considering the evidence of other crinmes as evidence "that the
def endant has a bad character, or that the defendant has a criminal personality."
See CRIMNAL JURY | NSTRUCTIONS FOR THE DIsTRICT oF ColumlA, No. 2.51 (A) (4th ed. 1996).
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where such evidence (1) is direct and substantial proof of the
charged crine, (2) is closely intertwined with the evidence of the

charged crinme, or (3) is necessary to place the charged crinme in an
under st andabl e cont ext.

683 A.2d at 1098 (enphasis added). The reason for treating these classes of
evidence differently fromtraditional "other crimes" evidence is founded on the
very concern for prejudice that engendered the Drew rule. |In other words, when
evidence is so closely connected to the charged offense that it constitutes
direct evidence of that offense or when evidence is necessary to nake direct
evi dence conmprehensible to the jury, the risk of prejudice that the jury will use
the evidence to convict the defendant for his crimnal disposition or bad
character, as reflected by commission of another, independent crinme, is

significantly reduced. 2

We have no such close connection here between the prior beating and the
rape a week |ater. Evidence of the beating was not direct evidence of the rape
and should not, on that score, have been exenpted from Drew analysis. Cf.
W | son, supra, 690 A .2d at 469 (holding that evidence of accused' s repeated
threats to kill victimless than three days before nurder adm ssible as direct
evi dence, without Drew strictures). Nor is evidence of the prior beating closely

intertwined with evidence of the charged crime or necessary to "'conplete the

2. Even in such circunmstances, the Johnson court advised that the trial
court needs to be alert to the risk of possible prejudice and the need for
prophyl actic neasures, such as the advisability, or indeed necessity in sone
cases, to give a cautionary instruction. See (WIIliam Johnson, supra, 683 A 2d
at 1097 n. 10.



34

story'" of the charged offense.'" 1d. at 474 (quoting Holnmes v. United States,
580 A 2d 1259, 1266 (D.C. 1990)(citations onmtted); Cf. id. at 470 n.3
("reject[ing] the government's efforts to squeeze the threats evidence . . . into
the narrow category of 'Toliver' evidence, for which we have required nuch cl oser
tenmporal and spatial proximty than shown here.") (citation omtted). As the
government candi dly expl ained, the reason for introducing evidence of the prior
beating of MA in this case was not to describe the circunstances surroundi ng
the charged offense, rape, but rather to explain the conplaining wtness

subsequent recantation of her rape allegation several days |ater. Thus, here
there was not such an intinmate connection between the other crinme and the charged
crinme required by our cases as would | ead us to conclude that the potential for

prejudice would be sufficiently mtigated in the mind of the jury as to nmake Drew

anal ysi s unnecessary.

As we noted in (WIliam Johnson, the Drew rule grew out of a claim of
i nproper joinder. (WIIianm) Johnson, supra, 683 A 2d at 1096. ("[T]he Drew court
concluded in relevant part that 'when two crinmes arose out of a continuing
transaction or the sane set of events' [i.e., when joinder would be proper] the
danger of admitting evidence of both in one trial is mnimzed." (citing Drew,
supra, 118 U.S. App. D.C at 16, 331 F.2d at 90)). Just as exam nation of nutual
adm ssibility of evidence is instructive in determ ning the propriety of joinder,
so the propriety of joinder can hel p answer whether evidence of another crine
shoul d be excluded. Here, joinder of the prior beating and the rape would have
been i nproper, even though both incidents involved the sane participants, because

the of fenses are not of "the sanme or simlar character,” nor are they "based on



35
the same act or transaction or on two or nore acts or transactions connected
together or constituting parts of a comon schene or plan." Super. C. Crim

Pro. R 8(a).

I have previously explained why | believe that, in deciding what safeguards
are required for admissibility of evidence of other crinmes, we should do so,
based not on formulaic notions, but guided by the reason for the Drew rule. See
W | son, supra, 690 A 2d at 470-76 (Ruiz, J. concurring); (WIlIliam Johnson,
supra, 683 A 2d at 1109-10 (Ruiz, J., concurring). That reason is the
acknow edged prejudice inherent in other crinmes evidence that is ininmcal to our
fundamental notions of crimnal justice. See AOd Chief v. United States, 519
Uu.s. 172, 180-85, 117 S.Ct. 644, 650-52 (1997). In this case, | see no sound

reason to depart from Drew anal ysi s.





