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Bef ore TerrRy and SteabvaN, Associ at e Judges, and Kery, Seni or Judge.

STEADMAN, Associ ate Judge: Appel lant Grant D. Mctar, along with two
confederates, plotted and carried out the robbery and nurder of a drug dealer,
Juan McWeay, and the serious wounding by a bullet through the head of the drug
deal er' s conpani on, Ralph Cherrico. The details are set out at length in our
opi nion, also released today, in Geen v. United States, Nos. 94-CF-97 & 94-CF-
535 (D.C. Sept. 3, 1998), and need not be repeated here.? Appealing his

convictions, appellant argues that the trial court conmtted reversible error in

1) the conduct of the inquiry regarding his right to testify, 2) not granting an

! The defendants in Green were tried separately from Moctar, but the
evidence in the two trials reveal ed essentially the sane facts.
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overni ght continuance to secure a mssing defense witness, and 3) refusing to

suppress his videotaped statenents. W affirm

I. The Request for a Continuance

We begin with appellant's second issue, although the |east substantial,
because it bears upon his first issue. On January 24, 1994, a trial date of My
31, 1994, was schedul ed. On Wednesday, June 1, the case was certified to the
trial judge for trial and proceeded through the week. That Friday, June 3, the
trial court alerted defense counsel that he should be ready with witnesses |late

Monday norning, June 6, and that it would be on a "speed track."

After the weekend had passed, the trial resumed on Monday norning with what
were essentially sone closing wtnesses for the prosecution, mainly to
aut henticate exhibits. The defense case began shortly before lunch with an
expert medical witness.? Cross-exam nation of that witness occurred after |unch.
Def ense counsel then told the trial court that to be "quite candid with you, ny
position would be not to call anyone at this point beyond this." However, after
talking with his client, counsel asked for an overnight continuance so that he

could present one other witness for about fifteen m nutes of testinony.

Specifically, defense counsel proposed that "we do jury instructions and
that sort of thing now and just give nme fifteen mnutes in the norning to put

that witness on." The trial court replied that "[wje are going to do the jury

2 The witness testified about the possible consequences of the head wound
received by Cherrico on the veracity of his testinobny as a key governnent
Wi t ness.
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i nstructions and argunent today, as well as whatever wi tnesses you have. | don't
know what made any of you think that we weren't finishing this case today, you
all know | have another case scheduled for tonorrow norning." Defense counsel
responded, "I understand that, Your Honor." The defense then put on an alibi
wi tness and rested, follow ng which defense counsel and the trial court resuned
the discussion of the missing witness, who was identified as Rondal e Pinkney.
During the discussion, no proffer was nmade as to the nature of Pinkney's
testinony nor its inmportance to the defendant. The trial court ascertained that
defense counsel had not subpoenaed the witness for these trial dates, although
she had been under subpoena four tinmes previously when the trial date was
postponed.® Reiterating a point it had rmade previously,* the trial court noted

t he absence of a subpoena and again denied the request for nore tine.

As we have repeatedly held, the grant or denial of a continuance rests
within the sound discretion of the trial judge, to whom we accord wi de |atitude.
See Little v. United States, 709 A 2d 708, 715 n.17 (D.C. 1998); Owens v. United
States, 688 A 2d 399, 404 n.3 (D.C. 1996); Edelen v. United States, 627 A 2d 968,

972 (D.C. 1993); Tucker v. United States, 571 A.2d 797, 800 (D.C 1990). "To

3 Counsel explained his failure by saying that he had tried to subpoena her
over the weekend but did not have the right address.

4 The trial court had said to defense counsel:

[YJour obligation is to ask nme very early on to enforce the
subpoena. That is ny only ability as a trial judge, to enforce the
subpoena by issuing a bench warrant for that person's arrest. That
is my only enforcenent of the
I aw. I don't have any other enforcement tools, and it is not an answer to
continue a case. Indeed, in my judgnent it is an outrage against the citizens
of the District of Colunmbia who sit on our juries for us to be continuing cases
while we get one witness for fifteen minutes three days |ater.
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establi sh abuse of that discretion, the defendant nust, at the m ni num neke sone
showi ng of prejudice.” Mack v. United States, 637 A 2d 430, 432 n.3 (D.C. 1994).

Hence, a party seeking a continuance to |locate a m ssing wtness

must meke a showing that such continuance is
'reasonably necessary for a just determ nation of the
cause.'" O Connor v. United States, 399 A 2d 21, 28
(D.C. 1979) (citing Brown v. United States, 244 A 2d
487, 490 (D.C. 1968)). In fulfilling this requirenent,
t he nmovant nust nake a fivefold showing. He or she nust
establish (1) who the nissing witness is, (2) what the
Wi tness' testinmony would be, (3) the relevance and
conpetence of that testinony, (4) that the witness could
probably be obtained if the continuance were granted,
and (5) that the party seeking the continuance has
exerci sed due diligence in trying to |ocate the w tness.

Bedney v. United States, 684 A 2d 759, 766 (D.C. 1996).

Applying this standard, we see no basis for reversal. Defendant had anple

opportunity to prepare his case. The trial was in its fourth day. The witness

had not been subpoenaed. No proffer was made as to the rel evance of the w tness
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to the defendant's case.® The trial court did not abuse its discretion in

denying the request for a continuance

W turn now to appellant's first argunent, which also involved possible

trial delay.

I1. The Boyd Inquiry

In Boyd v. United States, 586 A 2d 670, 674-75 (D.C. 1991), we held for the

first time® that a defendant's right to testify in a crimnal trial "is a
fundanental and personal right which can only be waived by the defendant,” and

that such a waiver nust be ""an intentional relinquishnment or abandonment of a

5 Appellant argues that such a proffer was unnecessary because Pinkney had
testified at the suppression hearing. However, that hearing was held before a
different judge; the trial judge here had no way of know ng what the proposed
testi nony woul d be, even assuming that it would be the sane as at the suppression
heari ng.

In a notion for a newtrial, nmade al nbst two years after his conviction and
based solely upon the refusal to grant a continuance to permt Pinkney to
testify, appellant proffered what he expected of Pinkney's testinony, but no
affidavit by Pinkney herself was attached. See Fields v. United States, 698 A 2d
485, 489 (D.C. 1997) (failure to attach witnesses' affidavits "itself a
sufficient ground to reject without a hearing allegations of ineffectiveness [of
trial counsel] premsed on the failure to call thent), cert. denied, 118 S. C
1203 (1998). Even if Pinkney did testify as proffered in the notion, the nature
of the testinmony does not appear likely to have affected the outcome. It would
have dealt nmainly with the circunstances surrounding Mdctar's trip to the police
and his fear of his co-defendants. However, the governnent only introduced two
vi deot aped statenments nmade by appellant at the police station, which would not
be affected by Pinkney's proffered testinony regarding earlier events. Moreover,
as to appellant's fear of his co-defendants, the testinobny would have been
curmul ati ve; appellant nmade clear his fear on the second vi deotape. |ndeed, the
evidence of Moctar's guilt was powerful even apart from his videotaped
statenents.

¢ 1n doing so, we were joining "the vast majority of other federal and state
courts that have addressed the question." 586 A 2d at 674.



known right or privilege, (quoting Johnson v. Zerbst, 304 U S. 458, 464
(1938)). Thus, we said, the defendant's right to testify is "one of those

constitutional rights in which the Johnson v. Zerbst standard nust apply in

determ ni ng whet her the defendant has waived that right." Id. at 677

However, we did not have occasion to determ ne precisely how to apply that
standard. We acknow edged three prevailing approaches: one would require the
trial court at trial to engage the defendant in an on-the-record colloquy to
determ ne whether the waiver is voluntary and intelligent, another would inpose
a duty on the defendant to affirmatively demand at trial his or her right to
testify in order to preserve it for a post-trial challenge, and the third would
not require trial court or defendant action at trial but would allow the
defendant freely to bring a post-trial challenge. W effectively rejected both
the first and second alternatives. However, given our holding on the fundanent al
nature of the right and the requirement of a personal waiver, we urged trial

courts to engage in what is now sonetimes known as a Boyd inquiry:

We take this occasion . . . to advise the trial court
and the Bar, that while we do not today hold that the
trial court has a sua sponte obligation to inquire of a
non-testifying defendant before the defendant rests
whet her the defendant has waived the right to testify,
it behooves the trial court to make such an on-the-
record inquiry in order to avoid issues on appeal and
coll ateral attacks.

Id. at 678 (footnotes onmtted).’

” \While, as indicated in the quoted passage, Boyd itself did not rule
explicitly on any sua sponte duty of the court at the trial itself, our
(continued...)



Pursuant to that behooval, the trial court, after the defense
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rest ed

wi t hout the defendant having testified, made inquiry of the defendant personally

as foll ows:

THE COURT: First of all, M. Mctar, do you
understand you have a right to testify. Do you
under stand t hat?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Do you al so understand that you have
aright not to testify?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Do you realize that in npost cases
there are good reasons to testify and good reasons not
to testify, and that neans it's a good idea to talk
these things out with your |awer.

Do you understand that?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Al right. And do you understand that
even though it's a good idea to talk over whether or not
you testify with your lawer, it's ultimtely your
obligation, your decision as to whether or not to
testify, your own personal deci sion.

Do you understand that?

THE DEFENDANT: | understand that, but ny decision
on testifying, | haven't come to a decision as yet, and
| would like -- you said you won't give us no nore tine,
so | guess | would have to go now. I'm saying that |
under stand what you just said.

THE COURT: Well, do you want to testify?

THE DEFENDANT: | haven't decided, so so far | say
no, not yet.

THE COURT: I don't wunderstand you haven't
deci ded.

THE DEFENDANT: Because | was, but | haven't -- we
haven't really talked about it. W had so much stuff to
go over we never had a chance to go over the issue of ne
testifying or not.

THE COURT: Al right. W will go off the record
and you can go over with your attorney.

Five m nutes now.

(O f the record.)

THE COURT: kay. M. Moctar, have you had an
opportunity to talk the matter over with your |awer?

‘(...continued)

subsequent cases,

cited infra, have nmade clear that no such duty exists.
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THE DEFENDANT: Yes, Your Honor. And | would Iike
to say that for those past nine tinmes that we was
scheduled to go to trial and we didn't, we didn't go to
trial, we were so busy and this tinme was |ike cram cram
time, you know. W was busy getting w tnesses together,

docunents together and stuff |ike that. So we didn't
have -- we did go over parts of what | was going to
testify about, but we didn't fully cover all of ny
t esti mony.

And | feel as though if |I was to testify, | want
to be confortable testifying, unless | was given nore
time. So if you won't grant me no nore tine, | guess |
will have to go with the decision of not testifying

THE COURT: Well, that is a smart ploy, M.

Moctar, but it's not going to work in ny courtroom You
had the entire weekend to go over this, and | doubt that
any Court of Appeals is going to tell ne | need to give
you nore than a weekend to think about this mater.

I'"'mtal ki ng now.

THE DEFENDANT: | understand.

THE COURT: I'm tal king now. You see, when |
talk, you don't talk.

| doubt that any Court of Appeals is going to say
that | have to give you nore than a weekend. And you
had the weekend to think about this and talk about it
wi th your |awyer.

THE DEFENDANT: Ri ght.

THE COURT: You al so had nunerous breaks today,
nunerous breaks explicitly to talk to your |lawer. You
can build whatever you want into this record, but it
ain't going to work.

Are you going to testify? Wat is your decision?
Are you going to testify or aren't you, M. Mctar?

THE DEFENDANT: Well, Your Honor --

THE COURT: What is your decision, are you going

to testify?
THE DEFENDANT: | guess | won't testify.
THE COURT: | amsorry?
THE DEFENDANT: | am not going to testify.

THE COURT: Fine. Thank you, sit down.

Appel | ant and the governnment dispute whether this colloquy constituted a
sufficient on-the-record waiver of the right to testify under Johnson v. Zerbst.
We think this |ine of argunent m sconceives the precise question before us, for

there is no blanket requirenment that the validity of the waiver be determn ned at
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trial. As we have nmade clear in cases follow ng Boyd, there is no requirenment
that at the tine of trial, the defendant nust nake an on-the-record waiver
sufficient to satisfy Johnson v. Zerbst. See Bowran v. United States, 652 A 2d
64, 74 (D.C. 1994); Whodward v. United States, 626 A 2d 911, 913-14 (D.C. 1993);
Kelly v. United States, 590 A 2d 1031, 1033 (D.C. 1991).8% 1In effect, the failure
of the defendant to take the stand in his own defense at trial is, so to speak,
treated as a presuned valid waiver of the right to testify. This is not to say,
however, that notwithstanding his silence, he may not nake a post-verdict

chall enge to the validity of the waiver.?®

For the very reason that a defendant m ght subsequently challenge the
validity under Johnson v. Zerbst of his apparent waiver by not testifying, Boyd
stated that it "behooves the trial court to make . . . an on-the-record inquiry
in order to avoid issues on appeal and collateral attacks."™ 586 A 2d at 678
Thi s suggestion sought to sinplify post-trial notions seeking a newtrial on the
basis of an inadequate waiver of the right to testify. As a "prophylactic
colloquy," id. at 679-80 n.19, Boyd advocates, but does not nmandate, that trial

courts question a nontestifying defendant at trial in order to confirm on the

8 In Johnson v. Zerbst, the court had said that in dealing with the waiver

of a fundanental right, "whether there is a proper waiver should be clearly
determined by the trial court, and it would be fitting and appropriate for that
determ nation to appear upon the record.” 304 U S. at 465. This is done at

trial, for exanple, in the case of a defendant who enters a guilty plea or waives
his right to counsel. Boyd, supra, 586 A 2d at 675

° As already noted, Boyd rejected the rule of sone courts that a defendant
nmust affirmatively demand at trial a right to testify in order to preserve the
argunent for a post-trial challenge. See 586 A 2d at 677.
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record at that point that he or she has fully waived the right to testify, and

thus to preenpt any post-trial challenges to the waiver.

The critical issue before us, to which Boyd does not speak, is the scope
of the trial court's duty once it heeds Boyd's advice, conducts the colloquy with
a non-testifying defendant, and discovers some possible defect in the waiver.
The question is whether at that point, in the mdst of the trial, the trial court
nmust conduct a full evidentiary hearing to deternine i ndeed whether the waiver
is proper or otherwise attenpt to resolve the issue such as by a continuance, or
whether this determination may await post-trial resolution. Whet her or not a
nore extensive hearing would be required in sone cases, we believe that under the
ci rcunstances of the present case the trial court did not act inproperly in the

way it handled the situation.

The Boyd coll oquy undertaken by the trial court clearly established that
appell ant was aware of his right to testify and his right not to testify. It
al so revealed that appellant wunderstood that the wultimte decision about
testifying was his alone to nake and that he coul d discuss that decision with his

counsel . Appellant clearly knew what his rights were.

The only difficulty presented by the colloquy involves appellant's claim
that he could not make a decision about whether to testify because he had not

sufficiently discussed the matter with his attorney.?® Despite its evident

W assune for present purposes, w thout deciding, that a valid waiver
depends upon an appellant's actual acquisition of any necessary information
rel evant to the waiver decision, as opposed to the opportunity to acquire such

(continued...)
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incredulity over this assertion based on the nunerous opportunities available to
appel | ant over the preceding nonths to consider his decision with counsel,?® the
trial court allowed a five-mnute pause in the proceedings for the two to confer.
After the pause, the court asked appellant whether he had tal ked the matter over

wi th counsel, to which he responded

Yes, Your Honor. And | would like to say that for those
past nine times that we was scheduled to go to trial and
we didn't, we didn't go to trial, we were so busy and
this tine was like cram cramtinme, you know. W& was
busy getting w tnesses together, docunents together and

stuff like that. So we didn't have--we did go over
parts of what | was going to testify about, but we
didn't fully cover all of ny testinmony. And | feel as
though if | was to testify, | want to be confortable
testifying, unless | was given nore tine. So if you
won't grant me no nore tinme, | guess | will have to go

with the decision of not testifying.

(Enphasi s added.) The trial court disnissed these statenents as a "smart ploy"
by appellant to inject error into the record: "You can build whatever you want

into this record, but it ain't going to work."

In upholding the trial court's action here, we do not mean to suggest that

there are no circunstances under which the court, based on representations made

(. ..continued)
information. Fromthe record before it, as the trial court noted, it certainly
appeared that appellant had nore than anple opportunity to consult fully with his
counsel .

11 Appellant had already testified at length at the suppression hearing
The trial had been scheduled for over four nonths. The trial itself had been in
progress for nearly one week, and appellant and his counsel had the full
i medi ately preceding weekend to discuss the issue, as well as several breaks
during the course of Monday.
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by a defendant during a Boyd col |l oquy, m ght not have an obligation to interrupt
the trial for a nore extensive inquiry into a decision not to testify. |Indeed

in Boyd itself we held that the trial court in the circunstances there had "a
duty to determ ne whether" the defendant "had nade a knowing and intelligent
wai ver" of her right to testify. 586 A 2d at 677. However, this was premni sed
on the fact that the defendant "made an outburst conplaining that she had wanted
to testify on her own behalf" so as to nmake the court aware of that thwarted
desire. I1d. at 671. Equally inportant, the outburst took place after the jury
rendered its verdict, and thus the inquiry we required was in the nature of a
post-trial notion for a new trial. Recogni zing the essentially prophylactic
purpose of a Boyd inquiry, the advisability of a full-fledged nmid-tria

evidentiary hearing into the nature of the defendant's decision to testify ve

non, or other trial-delaying action to resolve the issue, nmust be a discretionary
determ nation by the trial court, measured agai nst the defendant's assertions and
keeping in mnd the vital role of the trial court in nmanaging the conduct and

pace of the trial

We do not think that the trial court abused its discretion in requiring a
deci sion of the appellant when it did. A defendant nmay not dictate the course
of trial. Appellant's request for additional tinme was based solely on a
uni |l ateral assertion of |ack of sufficient input through defense counsel, despite
his concession that he did, in fact, discuss portions of his testinbny wth
counsel . Furthernore, he had already testified extensively once before at a
suppression hearing and, in any event, had nmany opportunities for such discussion
to take place, including the weekend imedi ately preceding the Mnday he would

have, if he had so chosen, taken the stand. The trial court was understandably
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i ncredul ous about appellant's assertions given the nany opportunities he had to

confer with counsel . *?

The deci sion whether to testify may be closely related to the entire trial
strategy and to the role of trial counsel, matters that may not easily be
explored in the context of an ongoing trial where that type of problem is
asserted with respect to a waiver. Yet without such an inquiry the legitinmcy
of appellant's dubious assertion that he needed nore tinme could not fairly be
assessed. ® It is worth noting that appellant did not make any claim of
i nadequate representation by his trial counsel. Mreover, the pre-trial inquiry
required by Monroe v. United States, 389 A 2d 811 (D.C. 1978), and Farrell v.
United States, 391 A 2d 755 (D.C. 1978) does not apply once the trial has begun.
See Scott v. United States, 619 A 2d 917, 922 (D.C. 1993). W do not think that
Boyd ained to alter, in every case, the manner in which clains of this sort are
traditionally adjudicated, nanely, through a post-trial notion under Super. Ct.
Cim R 33 or DC. Code § 23-110 (1996). See, e.g., Bowman, supra, 652 A 2d at
73-74; Wodward, supra, 626 A 2d at 914.

In sum in the circunmstances here, we can perceive no abuse of discretion

inthe trial court's handling of this Boyd issue. G ven al | t hese

2 Wil e circunstances night exist where a defendant's decision to testify
under standably m ght be affected by unexpected or uncertain devel opments during
trial, here nothing of that nature appeared to have occurred on the Mnday
following the weekend that could have significantly affected appellant's

decision. |In any event, he nmade no such assertion to the trial court.

3 Appellant argues that, in a sense, he was nmaking a request for a
continuance relating to the nost inportant missing witness of all, nanely
hinmself. But this is not a conpelling analogy. The potential wtness was not

nmssing at all; he was right there.



14
circunstances, the trial court could insist upon a decision when it did on

whet her the appellant was going to testify.

I1l. Suppression of Appellant's Statenents

The police had difficulty apprehending Mctar. However, they nmanaged to
get a note to himrepresenting that if he cane in to talk with them he would not
be arrested. |In response thereto, Mdctar cane to the police* and was arrested
He was properly advised of his Mranda rights. Eventually he gave two vi deot aped

st at enent s.

Moctar challenges the notion court's decision to deny his notion to
suppress those statenents, clainmng that they were not voluntary, contrary to the
finding of the court. W reviewthe ultimte |egal issue of voluntariness of a
statenent de novo, see Arizona v. Fulminante, 499 U S. 279, 287 (1991); however,
the wunderlying factual findings are reviewed under the clearly erroneous
standard, see Hebron v. United States, 625 A 2d 884, 885 (D.C. 1993). The facts
and all reasonabl e inferences therefromnust be viewed in favor of sustaining the
trial court's ruling. See Peay v. United States, 597 A 2d 1318, 1320 (D.C. 1991)

(en banc).

Appel | ant in essence argues that both the Mranda wai ver and the statenents
t henmsel ves were rendered involuntary by the effect of the ruse by which he had

been induced to conme to the police. On such a claim "the test is whether, under

4 More precisely, Mctar first went to the United States Attorney's office
and fromthere was escorted to the Hom cide Branch.
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the totality of the circunstances, the will of [the defendant] was overborne in
such a way as to render his confession the produc[t] of coercion.” Mlintyre v.
United States, 634 A 2d 940, 944 (D.C. 1993) (internal quotation narks onmitted).
But the use of deception or trickery by the police does not render an otherw se
vol untary confession invalid "as long as the neans enployed are not cal cul ated
to produce an untrue statenent."” See Beasley v. United States, 512 A 2d 1007

1015-16 (D.C. 1986) (internal quotation marks omitted).

We agree with the trial court that the neans by which Mctar was induced
to come to the police did not nake either the Mranda waiver or the statenents
t henmsel ves involuntary. Appellant was unequivocally informed upon his arrival
that he was under arrest. When he signed the Mranda waiver stating that he was
a "witness," he was again told that he was in fact a defendant. Al t hough
subsequent |y appel | ant made conments indicating he hoped to go home, nothing the
police did vitiated their continual assertions of appellant's status as one under

arrest.

The trial court concluded that "there is absolutely nothing on this record
t hat woul d suggest the act of sending that note and [appellant’'s] responding to
it in any way overcane his free will and ability to make a consci ous and know ng
deci si on whether or whether not to make any statenents to the police.” W see

no basis to find any fault with this concl usion.

As in Green, supra, slip op. at 43-44, certain of appellant's convictions

nerge, and the case therefore is remanded for the sol e purpose of permtting the
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trial court to vacate duplicative convictions and to resentence. In all other
respects, the judgnent appealed fromis

Af firned.





