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unregi stered firearm* and unlawful possession of anmunition.® Appellant then
filed a notion and a suppl emental notion, pursuant to D.C. Code § 23-110 (1996),
claimng ineffective assistance of counsel. The notion was denied followi ng a
hearing. In this consolidated appeal, appellant challenges his convictions and

the denial of his ineffective assistance of counsel claim

Appel l ant argues that (1) the trial court erred in allow ng the prosecutor,
over objection, to cross-exam ne appellant about his pre- and post-Mranda®
silence regarding alibi; (2) the trial court erred by instructing the jury, over
obj ection, on assault with a dangerous weapon as a | esser-included of fense of the
charged offense of assault with intent to kill; and (3) that the trial court
abused its discretion by denying appellant's notion to vacate the convictions,
pursuant to D.C. Code § 23-110, for ineffective assistance of counsel at several
key junctures during the trial. Holding that the trial court conmtted
prejudicial error by allowing the prosecutor to draw and argue negative
i nferences fromappellant's post-Mranda silence, we reverse and remand for a new

trial.

4 D.C. Code § 6-2311 (a) (1995).
5 D.C. Code § 6-2361 (3) (1995).

¢ See Mranda v. Arizona, 384 U S. 436 (1966).



At the tine of the incident at issue in this appeal, conplainant Tawauna
Wl ey, appellant Maurice Alexander and appellant's wife Andrea, who is
conplainant's sister, lived together in a house they jointly owned, along with
conplainant's twelve-year-old son Charles. Conpl ainant's ol der son, John
W ggi ns, was al so staying at the house on a tenporary basis until his apartnent
was ready for occupancy, and conpl ainant's boyfriend, Chester Anderson, had been
living at the house sporadically. Conpl ai nant had known appellant for
approxi mately ten years. The rel ationship between appellant and conpl ai nant,

t hough, had been strained since the summer of 1988.

At trial, complainant Wley testified that as she was preparing dinner in
the kitchen of the house on the evening of April 12, 1989, she saw appel | ant
enter the kitchen and close the door. M. WIley then found herself on the floor,
heard a noise behind her ear and felt a stinging sensation in her face. She
pushed M. Al exander away, ran upstairs, took her younger son Charles into her
bedroom and instructed himto |ock the door and call the police. Conplainant
told the police dispatcher that "Maurice Al exander" had assaulted her. After the
police and paranedics had arrived, Ms. WIley saw appellant standing in the
hal | way. M. Al exander said, "Ch, ny God, what happened"?, and WIley screaned
"Cet himaway fromnme; get himaway fromne." Following the incident, WIley was

taken to Washington Hospital Center where she was treated for a gunshot wound

Wley also testified that the previ ous day she had seen Al exander and her
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ol der son John standi ng outside of her roomat 6:30 a.m She renenbered that her
son had said that "nobody is going to pull a gun on nme." WIey grabbed her son

and pulled himinto her bedroom thereby ending the incident.

Metropolitan Police Departnment O ficer Thomas Cole testified that he
responded to a radio run, and upon arrival at approxinmately 7:30 p.m, saw
appel l ant wal king toward the house. Al exander wanted to know if there was a
problemin the house and he identified hinself as a resident. Al exander gave the
front door key to Metropolitan Police Departnment O ficer Gerald Dixon, who
unl ocked the door. The officers told appellant to wait outside, then they
entered the house, followed a blood trail upstairs, and found conpl ai nant W/l ey
in an excited state. The officers tried to calm her down, but when she saw
Al exander, who had entered the house and was standing behind the officers, she

began screamnming, "He shot me," and pointing at appellant.

Oficer Cole questioned A exander, who then showed the officer a gun under
the bed in his bedroom No fingerprints were recovered from the gun, but
Metropolitan Police Departnent Sergeant Hogue testified that he detected that the
gun had an odor as if it had been recently fired. Subsequently, Al exander was
taken to a police precinct and formally placed under arrest, after which he
si gned an acknow edgnment of having been read his Mranda rights. He declined to

answer questions.

The defense presented O ficer Dixon, who testified that he arrived at the
house about the same tinme as Oficer Cole, and saw appellant going up the stairs

to the house. The defense also called appellant's neighbors, who supported his



contention that he was not at hone at the tine of the shooting. One of the
nei ghbors also testified as to Al exander's reputation for truth and non-vi ol ence.
Wil liam Wl ch, an expert in firearns identification and fingerprinting, testified
that it was not possible to link bullet fragments depicted in Ms. Wley's x-rays
with any particular gun, and that the "sniff test" perforned by Officer Hogue was

an unreliable indicator of whether the gun had been recently fired.

Hel l een Allen testified that she had been di scussing work-rel ated probl ens
with appellant away from the house at the time of the shooting. She was

questi oned about why she had not alerted the police to this fact previously.

Appel I ant Al exander testified on his own behalf. He contended that he was
not at the house at the tinme of the shooting, but rather was with M. Allen.
Al exander stated that he was stopping off at hone to pick up sonme flyers to
di stribute when he ran into the police and first |learned of the shooting. The
prosecutor questioned him about his silence as to alibi on the night of his

arrest.

Al exander al so described the difficulties between hinself and conplainant's
ol der son. He explained that he had discovered a gun and drugs belonging to
conplainant's son John in the attic of the house. Al exander hid the gun and
di scarded the drugs. He testified that on the norning before the incident, he
had a confrontation with John, who was searching for the contraband. The
governnent asked Al exander why he did not nmention the discovery of the drugs and
gun to Ms. Wley or to Juan Rivera, the godfather of John, who had visited the

house and had spoken with Al exander and John as a peacenaker after the contraband



was di scovered.

Appel lant first contends that the trial court erred by pernmitting the
governnent to question himabout his failure to mention his alibi to the police
the night he was arrested. The governnment responds by arguing that the
prosecutor's conments were limted to Al exander's silence before he was read his
Mranda rights and, in the alternative, that to the extent there was error it was

harm ess in light of the government's strong case.

During the governnent's cross-exam nation of Alexander, the follow ng

col l oquy t ook place:

(Bench Conference.)

[ PROSECUTOR]: | thought it better to conme to the bench
just to touch on this one matter before |I got into it.
It's ny understanding that night, Your Honor, that he
nmenti oned about the flyers, that's why he was hone. And
he never nentioned having been with Ms. Allen that night
to the police, and 1'd like to get into that, if | can.
But | thought | ought to conme to the Court first.

THE COURT: Any reason why he can't --

[ DEFENSE COUNSEL] : Well, any discussion with all of
these people, it seens to nme that what he didn't say,
m ght not have said. He didn't tell the police about
that incident with John --

THE COURT: If that's the only basis for your objection,
I don't see any reason why [the prosecutor] can't get
intoit. So, I'll allowit.

[ PROSECUTOR] :  Thank you.



(Open Court.)

BY [ PROSECUTOR] :

Q Now, you knew at the time that he was talking with you that
[ compl ai nant] had just accused you of doing the shooting, had
[sic] you not?

A Yeah; yes, sir.

Q Det. Wtherspoon never asked you what you were doing
fromthe time you left work until you got to the house?

A No. No he did not.

Q But yet he asked you about the flyers?

A One of them asked ne about flyers.

Q Did you tell them that that's why you were hone
early, was to pick up sone flyers?

A Yeah, Yeah. Well, | -- yeah, |'mpretty sure | told
sonebody that. | don't know which one.

Q But you never told them about Ms. Allen, did you?
A They never asked about Ms. Allen or asked ne.

Q You're being accused of shooting sonebody in the
head, you're allegedly with sonebody el se --

A Yes.

Q -- at the time that happens, the police are
confronting you, asking you about it, and you never
nmenti oned anyt hi ng about Ms. Allen?

A At that point, [conplainant] was the only person
accusing nme of shooting her in the head. In fact,
everyone el se --

Q M question was, you never nmentioned the fact that
you were with M. Alen at the tinme the shooting
occurred; is that correct?

A That's correct.

Q And isn't it because, that's because you were not



with Ms. Allen?

A | was with Ms. Allen. Yes.

(Recross Exami nation.)
BY [ PROSECUTOR] :
Q And at no tine --

THE COURT: Hold it. What are you going to get into?
It's nothing new there.

[ PROSECUTOR]:  About him going downtown, about whether
he's under arrest or --

THE COURT: Al right, I'Il allowthat. Go ahead.
BY [ PROSECUTOR] :

Q And at no tine did you ever tell them -- you were
arrested that [night], were you not?

A Yes, | eventually was arrested.

Q And at no tine did you ever tell themyou were with
Ms. Allen that night, at the tinme of the shooting?

A No --

[ DEFENSE COUNSEL]: Your Honor --
THE COURT: Is that an objection?

[ DEFENSE COUNSEL]: Yes.

THE COURT: Overrul ed.

THE WTNESS: Could you repeat that?
BY [ PROSECUTOR] :

Q At no time did you ever tell them you were with M.
Allen at the tine of the shooting?

A Well, after they had questioned ne in the house,
after we got to the precinct, that's when they told ne
| was under arrest. At that time, | told them!| wanted

to see an attorney.
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[ PROSECUTOR]: No questions. [Enphasis added.]”

During closing, the prosecutor drew an inculpatory inference from Al exander's

si | ence:

The alibi. And that's not a derogatory type term
It is a legal defense, |ladies and gentlenmen. The alibi
with Ms. Allen. He cones hone. He says he was with
Ms. Allen all that tinme, right after -- just before, a
m nute or so before he saw the police. He cones into
the house. "Get himaway. Get himaway. He's the one
that didit."

He knows at that nonment he's being accused of
shooting her. Does he say anything at all about, hey,
it's impossible. | was with Ms. Allen. Just call her.
Just check it out. The police could have called her
within an hour and said, hey, were you wth M.
Al exander up wuntil 7:30 or 7:35 today? Absol utely
not hi ng.

And why? W submit it's because she couldn't
cover for the tine that he was in the kitchen shooting
her. He had plenty of tinme with the police that night.
They took him down to the station and then they
eventually arrested him Never at the house, never on
the way down, at any tine did he ever nention Ms.
Al 'l en.

" W recogni ze that objections nmust be made with a reasonabl e degree of
precision in order to give the trial judge an opportunity to consider the issue
rai sed, see Hunter v. United States, 606 A 2d 139, 144 (D.C.), cert. denied, 506
U S 991 (1992), but given the context in which defense counsel attenpted to
object here, it was apparent that counsel took issue with the governnment's

attenpt, imediately after the governnment brought out that appellant had been
arrested, to elicit from appellant testinobny to the effect that he had not
nmentioned being with M. Allen. A Mranda warning mnust be given one who is

pl aced in custody before any further interrogation takes place. Simlarly, the
def ense counsel began, al beit sonewhat

inarticulately, to raise an issue about what appellant "didn't say, m ght not
have sai d" when the prosecutor first advised the trial court that he w shed to
broach the subject of what appellant "never nentioned.”" On this record we are
satisfied that we should regard appellant's objection to references to his post-
M randa silence as having been preserved. W note that the governnent does not
argue for application of the plain error doctrine.
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Al of a sudden, a year-and-a-half, alnpst two
years later, we find out he is allegedly with sonebody.
[ Enphasi s added.]®

It is axiomatic that no inculpatory inference can be drawn from an

arrestee's decision to stay silent followi ng Mranda warnings.

Silence in the wake of these warnings may be nothing
nore than the arrestee's exercise of these Mranda
rights. Thus, every post-arrest silence is insolubly
anbi guous because of what the State is required to
advi se the person arrested. Moreover, while it is true
that the Mranda warnings contain no express assurance
that silence will carry no penalty, such assurance is
implicit to any person who receives the warnings. In
such circunstances, it would be fundamentally unfair and
a deprivation of due process to allow the arrested
person's silence to be used to inpeach an explanation
subsequently offered at trial

Doyle v. Chio, 426 U S. 610, 617-618 (1976); see Brecht v. Abrahanson, 507 U. S.

619, 630 (1993) ("due process is violated whenever the prosecution uses for

i rpeachnment purposes a defendant's post-Mranda silence"). This court has
observed that "Wen the prosecution uses post-Mranda silence . . . to attack the
heart of the defense, the error is unlikely to be harmess." Singleton v. United

States, 488 A 2d 1365, 1370 (D.C. 1985) (case turned on credibility contest

bet ween appel |l ant and conpl ai nant, so inproper inpeachnent of appellant was not

8 Defense counsel did not attenpt to object again when the prosecutor
referred in closing argunent to appellant's silence
regarding Ms. Allen, but instead attenpted to answer the governnent's argunent
in his own closing by stating that the defense had no obligation to disclose its
evi dence to the governnment, and that if M. Allen had gone to the police her
testi mony mght never have been heard. bj ection to the summati on presunmably
woul d have been futile, as the questioning -- and thus inplicitly coment on the
answers -- had been rul e adnissible.
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harm ess error; citing Wllians v. Zahradnick, 632 F.2d 353, 361 n.10, 363 (4th
Cir. 1980) (reversal is the norm for Doyle violations)); United States V.
Edwards, 576 F.2d 1152, 1155 (5th Cir. 1978) (sane); Reid v. Riddle, 550 F.2d

1003, 1004 (4th Cir. 1977) (sane).

The governnment argues that when taken in context, all of the prosecutor's
remarks referred to appellant's pre-Mranda silence, and that the prosecutor
therefore did not inproperly inpeach appellant regarding his post-Mranda
silence. A reading of the above-quoted transcript passages, however, refutes the
governnent's argunment. The prosecutor, in questioning appellant and in closing,
repeatedly uses the terms "never" and "at no tinme" to describe appellant's
sil ence that night. These are broad terns that do not limt the scope of the
coment or question to the pre-arrest or pre-Mranda tinme period. The prosecutor
used | anguage which, reasonably interpreted, extended not only to appellant's
failure to nmention his alibi before he received his Mranda warning, but also
into the period after he received the warning. The significance of appellant's

post-Mranda silence was therefore raised -- inpermssibly -- by the prosecutor

at trial.

In the alternative, the government argues that any error was harnl ess.
However, like Singleton, supra, this case was in part a contest of credibility
bet ween appellant and conpl ai nant. Any inpeachnment of appellant, therefore,
could have an inpact on the outcone of the case, and we have observed before that
i nproper post-Mranda silence inpeachnents that "attack the heart of the defense"

are "unlikely to be harmess.” Si ngl eton, supra, 418 A 2d at 1370. The
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i mperm ssi bl e i npeachnment of appellant in this case cannot be viewed as harnl ess;
we wll not engage in a contorted reading of the transcript to avoid the
consequence of the prosecutor's use of an inpermssible argunent. This error

alone is sufficient to require reversal and remand of this action.

Because we reverse due to the violation of appellant's Mranda right to
silence, we need not reach the nerits of appellant's other contentions. |n order
to provide guidance for any future trial of this case upon renmand, however, we

wi |l discuss certain other issues raised by appellant.

A.  Appellant's Pre-Mranda Sil ence

Al though error in the admissibility of a defendant's pre-Mranda silence
regarding alibi is not necessarily prejudicial, there are certain issues
regarding the probative value of the silence that nust be addressed before
drawi ng an incul patory inference from that silence is pernissible. The trial
court nust exercise its discretion in determ ning whether such silence can be

used to i nmpeach a defendant's excul patory testinmony.?®

The Supreme Court has held that "inpeachnent by use of prearrest silence

does not violate the Fourteenth Anendnent." Jenkins v. Anderson, 447 U.S. 231

® As was the case with respect to the issue of post-Mranda silence
di scussed above, we deal here only with the use of a defendant's silence for the
limted purpose of inpeachnent.
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240 (1980). This court has recently noted that "when the accused has not been
informed of her right to remain silent because she has not yet been placed under
arrest, there is no constitutional bar to the use of her pre-arrest silence for

t he purpose of inpeachnent.” Bedney v. United States, 684 A 2d 759, 766-767

(D.C. 1996). However, there are linmts to the use of pre-Mranda silence

In the absence of the sort of affirmative assurances
enbodi ed in the Mranda warni ngs, we do not believe that
it violates due process of law for a State to permt
cross-exanmnation as to postarrest silence when a
def endant chooses to take the stand. A State is
entitled, in such situations, to |eave to the judge and
jury under its own rules of evidence the resol ution of
the extent to which postarrest silence nay be deened to
i mpeach a crimnal defendant's own testinony.

Fl etcher v. Wir, 455 U S. 603, 607 (1982) (appellant inpeached with silence
after arrest but before Mranda warnings given). Such limts are inposed because
"[i]f the Governnent fails to establish a threshold inconsistency between sil ence
at the police station and | ater excul patory testinony at trial, proof of silence
| acks any significant probative value and must therefore be excluded.” United

States v. Hale, 422 U S. 171, 176 (1975).

In this jurisdiction, we have devel oped a procedure for determ ni ng whet her

to allow pre-Mranda sil ence inpeachnent:

The pretrial statenent to be adnissible for inpeachnent
pur poses should purport to address the facts surrounding
the commi ssion of the alleged offense. The prosecutor

nmust apprise the trial court of the onitted facts
to be relied upon as showi ng inconsi stency and the court
nmust consider whether such facts are sufficiently
material that the failure to have mentioned them anounts
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to inconsistency.

HIl v. United States, 404 A 2d 525, 531 (D.C 1979). The party wishing to
i npeach has the burden of denonstrating that the "prior silence was probative for

credibility purposes.”

In reviewing this record, we note appellant's argument that there was
not hi ng extraordi nary or unnatural in his failure to mention his alibi because,
he clainms, he did not feel that he was seriously under suspicion for conmtting
the crine. Al though this claim is wundercut by testinmony concerning the
conplaining witness' reaction to his presence at the scene following the
incident, it raises an issue concerning the probative value of appellant's
silence. The initial determ nation of whether appellant's om ssion was unusua
or unnatural, and therefore inconsistent with appellant's defense theory at
trial, is one of fact that nmust be nmade by the trial court. See HIl, supra, 404
A .2d at 531. We do not require that the trial court make explicit findings of
fact on this matter. W sinply note that it is the function of the trial court
to determne, as a subsidiary factual matter, whether pre-Mranda silence as to
alibi is probative of culpability before evidence of that silence is used for the

pur pose of inpeaching the credibility of the accused.

B. Cross-Exanination of Alibi Wtness

During cross-exam nation of appellant's alibi wtness, M. Allen, the

prosecutor elicited testinmony from her regarding her failure to report to the

police that appellant was with her at the tinme of the incident.
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We have held that "a prosecutor nmay cross exanm ne a defense wtness
concerning that witness' failure to bring information to the police or prosecutor
where such questioning addresses the witness' credibility." Morris v. United
States, 622 A 2d 1116, 1125 (D.C. 1993) (citing Cain v. United States, 532 A 2d
1001, 1005-1006 (D.C. 1987)). Addressing a situation in which a defendant had
al ready been charged with an offense and furnished counsel, the United States

Court of Appeals for the District of Colunbia Circuit commented:

[NNo i nference can be drawn fromthe fact that a witness
did not go to the police when he |earns they have nade
an arrest of a defendant for a crime committed at a tine
for which he can provide alibi testinony. He m ght
reasonably presune that it was sufficient for himto
relate his knowedge to the attorney retained or
appoi nted to represent defendant.

United States v. Young, 150 U S. App. D.C. 98, 102, 463 F.2d 934, 938 (1972).
Cross-exam nation of a defense witness regarding failure to come forward with
alibi testinony, therefore, is pernissible only where the circunstances are such
that the witness' normal and natural course of conduct would have been to go to
the authorities and furnish the excul patory information. In the instant appeal,

the questioning was as follows:

(Cross- Exam nati on)
BY [ PROSECUTOR] :

Q Oay. Now, when did you learn that there had been a
-- he'd been charged with a crinme during this period of
time he was supposed to have been with you?

A | didn't know anything about that. M. Al exander
wasn't at work for a couple of days. And | had a call
froma lawer. And that's when | found out about it.
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Q So that would be a couple of days later?
A | would say maybe it was |like a week later.
Q And when that |awer called you did you discuss with
hi m what had happened?

A No. He started to ask nme questions about M.
Al exander .

Q Was it about his being with you or was it just the
relationship that you two had, and | don't nean that in
any negative way, | nean how you knew each other?

A He nore so asked me did | know M. Al exander. And I
told him vyes, | did. And he just asked me was | with
himon that particul ar date.

Q Did you go over the tines at that particular point?

A No we didn't.

Q When did you next discuss your having been with M.
Al exander, then?

A If | can renmenber, his |lawer set an appoi ntnent for
us to neet.

Q Now, at that time did you set down and start
di scussing times?

A Yea, we did go over tines.

Q And then you learned that allegedly M. Al exander had
committed a crinme or allegedly conmitted a crinme while
he was with you?

A Yea. I asked him why he was asking nme all these
questi ons.
Q Al right. Well, after you found out that he was

supposedly with you when he was charged with commtting
acrime did you then go down to the police departnent to
et the police know that he was with you at that tine?

A No, | didn't goto the police station at all.

Q OCkay. So you didn't think it was inportant to tell
the police that, hey, he couldn't have done it, he was
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with ne?

A No, | didn't. [Enphasis added.]

Clearly, the prosecutor attenpted to use Allen's failure to approach the
authorities to inpeach her credibility. Unfortunately, trial defense counsel
failed to object to the prosecutor's questioning, and the i ssue cones to us under
the highly deferential rubric of ineffective assistance of counsel. In any
future prosecution, the trial court should consider carefully on the record
before it whether the line of questioning at issue here is sufficiently probative
to justify in the face of objection its use in determning the wtness

credibility.

C. Appellant's Silence as to Discovery of Drugs and Gun

At trial, defense counsel did not object when the governnent questioned
defendant as to why he did not mention to M. Rivera or conplainant that he had
found, in the attic of the house, drugs and a gun belonging to conplainant's

ol der son.

The hearing court determined that the failure to object constituted
i neffective assistance of counsel because "the record did not support an
inference that it would have been natural for defendant to disclose his findings
to [conplainant] or M. Rivera." See Hill, supra, 404 A 2d at 531 ("a failure
to assert a fact, when it woul d have been natural to assert it, amounts in effect
to an assertion of the nonexistence of the fact and constitutes a prinma facie

i nconsi stency"). W agree with the hearing court's finding of ineffectiveness.
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In any future trial of this case the hearing court's ruling regardi ng appellant's
silence on this point should be brought to the trial court's attention so that
it may consider whether the record before it, if different fromthe record before

us, warrants a result different fromthat reached by the hearing court.

D. Lesser-Included O fense Instruction

Appel l ant al so contends that the trial court erred by instructing the jury,
over objection, on assault with a dangerous weapon as a | esser-included of fense
of assault with intent to kill while arned. Appel | ant was convicted of the
| esser-included offense and acquitted of the charge of assault with intent to
kill while armed. G ven the evidence that we summarized at the outset, the
| esser-included offense instruction was clearly appropriate, and appellant can

be retried on the Il esser-included of fense of assault with a dangerous weapon.

For the reasons discussed above, the judgnent on appeal is reversed and

remanded for a new trial.

Reversed and renmanded

0 See Boykins v. United States, 702 A 2d 1242, 1250 (D.C. 1997) (lesser-
i ncluded of fense instruction is warranted when all elenments of |esser offense are
i ncluded within the offense charged and there is a sufficient evidentiary basis
for the | esser charge).





