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NEBEKER, Senior Judge: Petitioner United States-South Africal eadership ExchangeProgram
(USSALEP) appealsafinal decision of the Department of Employment Services Office of Appeals
and Review (DOES) affirming the appeals examiner’ s decision to hold it liable for unemployment
benefits previously paid to Dr. Richard Betz without notice to petitioner. This case presents the
guestion whether thefinal decision of DOES —that claimant was discharged through no fault of his
own —was made in accordance with law." We reverse.

Dr. Betz was hired by the United States-South Africa Leadership Exchange Program

(USSALEP) as a Project Manager for a specific project funded by the United States Agency for

! Petitioner also contends that Dr. Betz tendered his resignation resulting in a voluntary
termination of employment. Inlight of our disposition of the casewe do not addressthis contention.
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International Development (USAID). USSALEP and Dr. Betz entered into an empl oyment contract
in 1994. The contract did not specify atermination date; however, it was understood by the parties
that the expiration of the USAID funding agreement would end hisresponsibilitiesunder the project
agreement. Dr. Betz and USSALEP signed a new employment contract, dated October 1, 1996,
reducing the number of daysrequired to beworked eachyear. Dr. Betz worked until thetermination
of the USAID contract on June 28, 1997.

Dr. Betz applied for and received unemployment benefitsfrom DOES. USSALEP did not
receive notice that Dr. Betz applied for benefits, until they were billed by the DOES tax office for
unemployment benefits that had already been disbursed. USSALEP, a tax-exempt organization
under section 501 (¢)(3) of the Internal Revenue Code, had elected to “opt out” of unemployment
insurance coverage under District of Columbialaw. Hence it would be required to reimburse the

Department for the amount of the award if Dr. Betz was entitled to benefits.

USSALEP contested the award of unemployment benefits and DOES granted a hearing to
determine the employment relationship that existed between Dr. Betz and USSALEP. Thelack of
notice was cured by the hearing. During the hearing, testimony was €licited from Dr. Betz and
Robert Hoen, the Executive Director of USSALEP. Dr. Betz testified that he neither quit nor was
fired, and that he knew in advance that the end of the project would terminate hisemployment. Mr.
Hoen testified that claimant left voluntarily at the end of the contract. The hearing examiner found
that “the record shows that claimant was discharged due to the project ending,” hencethat Dr. Betz
“remain[ed] eligible for receipt of unemployment compensation benefits.” DOES affirmed the
appeals examiner’ s decision stating: “ The record evidence indicates that at the hearing, Employer
and Claimant both agreed that the contract for hire had expired. Thus, the Hearing Examiner could
reasonably conclude that Claimant was separated from his most recent work through no fault of his

”

own.



Whilefindingsof fact, if supported by substantial evidence, arebinding onareviewing court,
and deferenceto theresponsible administrator asto statutory interpretationisamust for such acourt,
guestions of law arefor the court. See Thomasv. District of Columbia Dep’t of Employment Servs.,
409 A.2d 164, 169 (D.C. 1979) (“[W]e are not obliged to stand aside and affirm an administrative
determination which reflectsamisconception of therelevant law or afaulty application of thelaw.”).
Under the facts of this case, we review the final decision of DOES — that claimant was discharged

through no fault of his own — as a matter of faulty application of law.

Petitioner argues that an employee whose termination occurs pursuant to mutually agreed
terms of an employment contract voluntarily terminates his employment so as to be ineligible for
unemployment compensation. V oluntarinessmeans* voluntary infact, within the ordinary meaning
of that term” and voluntariness is “determined by reference to whether the employee’ s action was
compelled by the employer rather than based on the employee’ svolition.” Hockaday v. District of
Columbia Dep't of Employment Servs., 443 A.2d 8, 10 (D.C. 1982) (internal quotation and citation
omitted). Whileapresumption that an employeeleavesinvoluntarily isamatter of relevancein most
cases, under the circumstances of this case, the presumption is not applicable since the relationship
was mutually created with a third party funding source for a specific project. Voluntariness is
addressed by the court on a case by case basis. See Cervantes v. Administrator, Unemployment
Comp. Act, 411 A.2d 921, 923 (Conn. 1979) (“[ T]he particul ar facts of each case must be examined
to determinewhether thetermination of employment istruly ‘ voluntary’ withintheintent and meaning

of the unemployment compensation act.”).

Thequestion whether Dr. Betz was* discharged” or “ separated” through no fault of hisown

— hence an involuntary separation — depends on the understanding of the parties at the inception of
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the employment. Inthiscase, the employment relationship was atrilateral relationship between Dr.
Betz, USSALEP and USAID. It was understood that the employment was temporary, for aspecific
project, and only for the period during which funding was provided by USAID. At the hearing, Dr.

Betz testified in response to the hearing examiner’ s questions, as follows:

Q. ... Now, Mr. Betz, did you voluntarily quit this job or were you
discharged?

A. The contract ended. | wastold in early 19 the contract had
been extended one time by the U.S. Agency for International
Development. They werethe funding sourcein South Africaand our
part of the project .. ..

Q. Mr. Betz.

A. —we had onelast training group in April of 1997.

Q. Mr. Betz?

A. AndI| wasunder theimpression, | wastold by USSALP, by South
Africa, the project ended —

Q. Sir, I'm going to give you achanceto tell your side of the story.
A. I'm sorry.
Q. All I need to know right now is did you quit or were you fired?

A. | don't think | was either.

* * *

Q. Mr. Betz, tell usthe reason you are no longer working with South
Africa?

A. | was told the project ended July — this portion of the project

ended July 1st. | wastold that by USAID, by everyone. The budget
we prepared in late 1996 reflected that.

Q. You sad you were told by someone. Who told you?

A. Who told me what?



Q. That the contract had ended.
A. That the contract had ended? | knew that in advance by — we

were — well, we prepared our contract budget, if | remember
correctly. . .. Reflecting an end —one final training group in April.

Q. Go ahead.

A. Wdl, by USSALP and by the mission, by the project manager at
USAID [Prittoria).

Q. Sowhen you left, you were saying you left thinking that the job
had ended, isthat right?

A. Exactly. Wéll, | knew it was going to end in July of 1997, this

portion of the project regarding training, the portion that | was
involved in.

Robert Hoen, testifying for USSALEP, made the following remarks:

A. But, now, keep in mind that the contract that ended was one that
we originally built the whole — our employment contract on. It was
understood at the beginning, of course, that [Dr. Betz] was hired
specifically to work on this USAID contract that we were doing and
work only until the [expiration] date of that contract, which was June
30th.
The hearing examiner concluded that respondent had been “discharged.” The appeals
examiner upheld that conclusion using theterm “ separated.” Both these terms of necessity entail an
affirmativeaction by theemployer. No evidence of employer caused dischargeisintherecord. Thus,

it can be said the finding of a discharge lacks substantial evidence to support it.

But moreto the point, the conclusion that respondent was discharged isan error of law under
the circumstances of thiscase. Dr. Betz fully understood that his compensation was provided by an
entity separatefrom theemployer, USAID, that the employment wastied to thetask to be performed,

and that upon its completion the employment rel ationship would simply evaporate or collapse of its
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own mutually agreed terms over which the employer lacked exclusive control. From the inception
of the employment the departure of claimant was an “executory quit,” the functional equivalent to
avoluntary quit. Cf. Kentucky Unemployment Ins. Comm'’ n v. Reynolds Metals Co., 360 S.wW.2d
746, 747 (Ky. 1962) (claimant’ s retirement constituted a voluntary termination of his employment
because “the employees voluntarily accepted plans which provided for a termination of their
employment”). Indeed, therecord reflectsthat Dr. Betz acknowledged that heleft voluntarily. This
case is distinguishable from cases cited by the respondent. The court in Chicago Transit Auth. v.
Didrickson, 659 N.E.2d 28, 32 (I1l. App. Ct. 1995), held “that [Illinois' Unemployment Insurance]
Act does not disgualify workers whose separation from work was compulsory under the terms of
their employment contract or as aresult of amandated policy adopted by the employer. Where the
employment termsimposed by the employer allow the employee no alternative but to relinquish her
position, the separation is not voluntary . . . .” (Emphasis added.) In City of Lakin v. Kansas
Employment Sec. Bd. of Review, 865 P.2d 223, 225 (Kan. 1993), the court states that “where a
claimant had no realistic choice in determining the duration of employment, claimant iseligiblefor
unemployment benefits at the end of the limited-term employment because he or sheis out of work
through nofault of hisor hers” (citation omitted and emphasisadded). Both casesinvolved situation
inwhich theemployer imposed the employment terms, specifically theduration of the project, unlike
thiscaseinwhich Dr. Betz and the empl oyer both agreed to alimitation on the employment dictated
by itsfunding source.? Thuswe hold that the Department of Employment Services erred asamatter

of law in holding that Dr. Betz was discharged or separated through no fault of his own.

Reversed.

2 Loftis v. Legionville Sch. Safety Patrol Training Ctr., 297 N.W.2d 237 (Minn. 1980),
presentsadecisioninwhichthe Minnesotalegislaturereversed aseriesof interpretative decisionsby
its Supreme Court such that a stated eleven-week period of employment could not be deemed a
“constructive voluntary quit.” Wedo not find similar detailed legid ative policy and the respondent
does not suggest there is such.
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FARRELL, Associate Judge, dissenting: Inreversingtheaward of unemployment compensation
in this case, the majority does essentially two things wrong: it gives no deference to a reasonable
construction of an ambiguous statute by the agency charged with administering it; and substantively,
it regards the claimant, Dr. Betz, as though he were an independent contractor rather than the
employeeheisconceded to be. Although the employment Dr. Betz accepted had the atypical feature
of being terminableon the expiration of agovernment funding grant, that isnot enough for usto hold,
over the agency’s contrary conclusion, that he is disqualified from benefits because he left the
employment “voluntarily without good cause connected with the work.” D.C. Code § 51-110 (a)
(2001).

In September 1994, Dr. Betz was hired by the United States-South Africa Leadership
Exchange Program (USSALEP) as a Project Manager and Training Specialist for a project funded
by theUnited States Agency for International Development (USAID). Accordingtotheemployment
contract, Betz was to receive an annual salary based upon 171 work days payable monthly, though
hewasfreeto undertake short term assignmentswith other firms provided they did not conflict with
his project work conducted for USSALEP. He was also to receive employee benefits including
reimbursement of family medical insurance costs, FICA and medicare contributions, additional
insurance for travel in South Africa, and a monthly retirement contribution from USSALEP. The
contract made no express provision for termination unless Dr. Betz decided to leave (in which case
he had to give notice) or USSALEP concluded that his work was unsatisfactory. Nevertheless,
evidence accepted by the DOES hearing examiner confirmed the understanding of both partiesat the
time that Dr. Betz's employment would terminate with the expiration of the USAID funding

agreement.
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In October 1996, Dr. Betz and USSA L EP signed anew agreement reducing hishoursof work
but otherwiseincorporating thetermsof the original contract. On November 1, 1996, Dr. Betz wrote
USSALEPaletter stating that, “[1]n accordancewith my employment contract, | would liketoinform
you that | wish to terminate my employment under this contract as [of] December 31, 1996 at the
latest.” He did not resign on that date, however, but instead continued working until the USAID

funding agreement expired in late June of 1997, when his employment was terminated.*

For purposes of unemployment compensation, “employment” means any service by an
“individual who, under the usual common-law rules applicable in determinating the employer-
employeerelationship, hasthe status of an employee.” D.C. Code 851-101 (2)(A)(i)(Il). Theparties
concedethat Dr. Betz was hired as an employee, not as an independent contractor who — under the
applicable common-law rules— would “ not [be] entitled to benefits under the District of Columbia
Unemployment Compensation Act.” RosExpress, Inc. v. District of Columbia Dep’ t of Employment
Servs, 602 A.2d 659, 661 (D.C. 1992). Theissuebeforeusiswhether, despite hisnearly threeyears
of servicewith USSALEP asa project manager employee, Dr. Betz nonethel essisdisqualified from
unemployment compensation because heisan individual who, under D.C. Code § 51-110 (a), “left

his most recent work voluntarily without good cause connected with the work.” More precisely,

! USSALEP makesapreliminary argument which the majority does not reach but which has
no merit in any case. It assertsthat, under any meaning of “voluntary,” see discussioninfrain text,
Dr. Betz voluntarily resigned by his letter of November 1996 — a resignation to take effect the
following month — and that the voluntary nature of his departure was not affected by the fact that
he postponed the separation until June1997. Thehearing examiner implicitly rejected thisargument
and, like the Office of Appealsand Review (OAR), we have no reason to disturb that decision. Dr.
Betz did not resign in December 1996 in accordance with his “wish,” but continued working by
agreement with USSALEP until the expiration of the project in June. Substantial evidence at the
hearing allowed the examiner to find that his statement of intent to resign (then withdrawn) wasin
recognition of the impending expiration of the USAID funding agreement, which both parties
understood would mean the end of his employment by USSALEP. The OAR properly concluded,
therefore, that the resignation letter had no bearing on the issue of whether Dr. Betz's ultimate
termination was voluntary or not.
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does a person such as Dr. Betz who contracts to accept employment for aterm of limited duration
and leaves the job when the contract ends leave “voluntarily” within the meaning of the statute and
accompanying regulations? The Office of Appeals and Review (OAR) concluded that Dr. Betz's
separation when his contract of employment expired was not voluntary because it was “through no

fault of hisown.”

In its brief and reply brief, USSALEP acknowledges that whether “an individual who
terminatesempl oyment upon the end of hiscontract should be deemed to havevoluntarily terminated
[the] employment” isa“novel” issueinthisjurisdiction,” and that, moreimportantly, “thereisasplit
of authority among the courts of various other jurisdictions that have addressed this question or
similar issues.” Thisforthright admission ishighly significant when one considers, aswe must, this
court’ sstandard of review of OAR’ sdecision. Theissueisoneof statutory interpretation: what does
“voluntarily” mean as applied to an individual who leaves ajob when the contract of employment
ends. OAR’sreading of the statuteisapparent fromitsbrief opinion: *“theHearing Examiner could
reasonably concludethat [ Dr. Betz] was separated from his most recent work through no fault of his
own. Quite simply, [Dr. Betz's] contract ended.” OAR thus rejects the position that Dr. Betz's
voluntary decisionto contract for employment heknew wasof finitelength— limited to theduration
of the project and USAID funding — bears upon the voluntariness of his ultimate termination.
USSALEP, by contrast, urges*this Court [to] adopt the rule that atermination of employment upon
the end of acontract entered into pursuant to arms-length bargaining is‘voluntary’ for purposes of
unemployment compensation eligibility” (emphasis added). Adopting USSALEP' s definition of
voluntary, in my view, would substitute this court’ s judgment for OAR’ s reasonabl e interpretation

of an ambiguous statutory provision, something the court may not do.

2 Regulations of the agency define a voluntary leaving as a departure “voluntary in fact,
within the ordinary meaning of theword ‘voluntary,”” 7 DCMR 8§ 311.2 (1994), and state that “[a]
leaving shall be presumed to be involuntary,” though the presumption is rebuttable. 1d. § 311.3;
Hockaday v. District of Columbia Dep’t of Employment Servs., 443 A.2d 8, 10 (D.C. 1982).
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When a court reviews an agency’ s construction of the statute which

itadministers, itisconfronted with two questions. First, always, isthe

guestion whether [the legislature] has directly spoken to the precise

guestion at issue. If theintent of [the legislature] isclear, that isthe

end of thematter; for the court, aswell asthe agency, must give effect

to the unambiguously expressed intent of [the legidature]. If,

however, the court determines [the legidature] has not directly

addressed the precise question at issue, the court does not simply

impose its own construction on the statute, aswould be necessary in

the absence of an administrative interpretation. Rather, if the statute

issilent or ambiguous with respect to the specific issue, the question

for the court iswhether the agency's answer isbased on apermissible

construction of the statute.
Timusv. District of Columbia Dep’t of Human Rights, 633 A.2d 751, 758-59 (D.C. 1993) (en banc),
quoting Chevron, U.SA. v. Natural ResourcesDef. Council, 467 U.S. 837, 842-43 (1984). Wehave
applied these standards to review of DOES actions. See Pannell-Pringle v. District of Columbia
Dep't of Employment Servs., No. 01-AA-3 (D.C. September 5, 2002). If the unemployment
compensation statute “ has directly spoken to the precise question at issue,” Chevron, supra, there
isnoroom for deferenceto aninterpretation by the agency. But if astatutory clausesuchas”left. ..
voluntary without good cause connected with the work” admits of more than one permissible
meaning, “we defer to [DOES' s] reasonable construction of its enabling statute,” and “so . . . [too]
we accept itsreasonableinterpretation of itsown regulations.” Bublisv. District of Columbia Dep't
of Employment Servs., 575 A.2d 301, 303 (D.C. 1990); see Thomas v. District of Columbia Dep’t
of Employment Servs., 409 A.2d 164, 169 (D.C. 1979) (this court must “defer to an agency’s
interpretation . . . of astatute which it is charged with administering unlessit is unreasonabl e either
inlight of therecord or prevailing law”). Thus, the court’ sview of which meaning of “voluntarily”
harmonizes best with the statute in the circumstances of this case may not supplant a reasonable
understanding of the term by DOES. See generally Chevron, 467 U.S. at 844 (where “legidative
delegation to an agency on aparticular questionisimplicit rather than explicit[,] . . . acourt may not

substitute its own construction of a statutory provision for a reasonable interpretation made by the
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administrator of an agency”); see also Smith v. District of Columbia Dep’t of Employment Servs.,
548 A.2d 95, 97 (D.C. 1988).

The statutory text, D.C. Code § 51-110 (a), does not address directly whether a person who
|leavesajob upon the expiration of hisemployment contract doesso voluntarily. USSALEP doesnot
arguethat the statute unequivocally answersthe question, acknowledging instead — aswehave seen
— that state courts construing similar voluntary quit provisions have done so in competing ways.
Some treat voluntary acceptance of ajob for alimited term as a sort of anticipatory or “executory”
voluntary quit; themgjority heredoeslikewise. But othersfocus, asdid OAR, upon whether the act
of leaving was for reasons of the employee’'s own or instead was dictated by the contract
termination.> Consequently, which of these interpretations accords best with the language and
purposes of the statute is precisely that — an issue of interpretation — on which a reasonable

construction by the agency must control.

Neither USSALEP nor the magjority persuades me that OAR’ s reading of “voluntarily” as
applied to the present facts is unreasonable. As pointed out, note 1, supra, 7 DCMR § 311.2
interprets the statute to demand inquiry whether “the leaving was voluntary in fact, within the
ordinary meaning of theword *voluntary.”” USSALEP sinterpretation, by focusing on whether the

contract wasenteredintowillingly, makesof theleaving asort of constructive*voluntary quit” rather

# Compare, e.g., McDonnell Douglas Corp. v. Labor & Indus. Relations Comm' n, 592
SW.2d 295, 297 (Mo. Ct. App. 1979); Kentucky Unemployment Ins. Comm’ n v. Reynolds Metals
Co., 360 SW.2d 746 (Ky. 1962); Wilmington Country Club v. Unemployment Ins. Appeal Bd., 301
A.2d 289 (Del. 1978), with Chicago Transit Auth. v. Didrickson, 659 N.E.2d 28 (III. App. Ct. 1995);
Walker Mfg. Co. v. Pogreba, 316 N.W.2d 315 (Neb. 1982); Sate Dep’'t of Indus. Relations v.
Montgomery Baptist Hosp., Inc., 359 So. 2d 410 (Ala. Civ. App. 1978); Cervantesv. Administrator,
Unemployment Comp. Act, 411 A.2d 921 (Conn. 1979); Campbell Soup Co. v. Board of Review, 100
A.2d 287 (N.J. 1952).
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than one voluntary in fact. Morever, other courts, in construing nearly identical provisions of their
unemployment compensation acts, have found the statutory focusto be upon the voluntariness of the

decision to leave rather than the decision to accept the employment:

[The s]ection . . . does not contain an express disqualification of
employees hired for a specific term, nor does the Act otherwise
excludethoseworkerswho are hired for temporary positionsand find
themselves unempl oyed upon the expiration of theemployment term.

* * * *

The statute does not disqualify all workers who leave their

employment voluntarily, but only thosewho do so without good cause

attributable to the employer. This provision was intended to apply

only to those situations where the decision of whether to continue

working rests solely with the worker.
Chicago Transit Auth., supra note 3, 659 N.E.2d at 32; see also Campbell Soup Co., supra note 3,
100 A.2d at 289 (“ The Legidature plainly intended that the reach of the subsection wasto belimited
to separations where the decision whether to go or to stay lay at the time with the worker alone and,
even then, to bar him only if he left his work without good cause.”). Furthermore, OAR could
properly regard thisinterpretation as favored by the remedia purpose of the unemployment statute
asawhole*to protect empl oyees agai nst economic dependency cause by temporary unemployment.”

Thomas, 409 A.2d at 170 (quotation marks and citations omitted).

At the sametime, courts endorsing thisinterpretation have generally eschewed arulethat an
employee, “ by contractual agreement, [can never] agreeto termswhich effect avoluntary ending of
employment on a future date.” Cervantes, supra note 3, 411 A.2d at 923. An obvious and
recognized exception is where the employee at the time of contracting “requested temporary
employment in light of his or her needs or availability.” Lincoln v. Department of Employment &
Training, 592 A.2d 885, 888 (Vt. 1991) (emphasis added). But USSALEP does not contend that

that was the case here. A different result might also obtain where the employee leaves pursuant to
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amandatory retirement programincluding pension, see Marcumyv. Ohio Match Co., 212 N.E.2d 425
(Ohio App. 1965), or where termination is based upon a collective bargaining agreement between
union and employer. See Bergseth v. Zinsmaster Baking Co., 89 N.W.2d 172 (Minn. 1958). |
express no opinion on the application of the statute to these situations, nor do | understand OAR to
have done so. Its decision rested on the facts of this case, where USSALEP itself, because of the
funding limitations on the work, dictated the length of the employment Dr. Betz accepted. | would

sustain OAR’ sinterpretation of the statute as reasonable.

The magjority, for its part, disregards OAR’s interpretation by asserting that it “reflects a
misconception of therelevant law or afaulty application of thelaw.” Anteat 3 (quoting Thomas, 409
A.2d at 169). But the majority does not state what that misconception is other than the fact that
OAR construed an ambiguous statutory provision in a way the mgority thinks mistaken. The
majority statesthat Dr. Betz' s* employment wastied to the task performed” — that he was hired to
do a “specific project,” ante at 4, 6 — at the conclusion of which his job terminated ex proprio
vigore, through no responsibility of theemployer. Butin effect thismerely compressesDr. Betz into
the mold of anindependent contractor, one hired to do a specific project without incurring any of the
obligations or receiving any of the salary or benefits of an employee. That is not the role Betz
occupied, asthe partiesthemselvesagree: hiscontract wastermed an*“ employment contract”; hewas
salaried and wasgiven benefitsincluding insurance and retirement contributions; hisability to engage
in outside employment was limited; hewas obliged to give noticeif he choseto |eave; and he could
be terminated on notice if hiswork was found unsatisfactory. See generally Spackman v. District
of Columbia Dep’t of Employment Servs., 590 A.2d 515, 516-17 (D.C. 1991). Thefact that hisjob
was expected to terminate when the USAID funding ran out did not make him an independent
contractor any more than it converted his departure into a voluntary decision to leave the job
“without good cause connected with the work.” Section 51-110 (a). Or, at least, OAR could

reasonably so conclude.



