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SUMMARY OF ARGUMENT
Even after the decision in Fallen v. United States, 290 A.3d 486
(D.C. 2023), appellant Ilin Intriago cannot establish that the trial court
plainly erred in failing, sua sponte, to order a jury trial. Unlike Fallen,
Intriago was convicted of misdemeanor sexual abuse of an adult, a
conviction that does not require sex-offender registration under D.C. law.
Indeed, Fallen suggests that misdemeanor sexual abuse of a child is the

lone D.C. misdemeanor charge newly entitled to jury trial based on sex-



offender registration. Maryland’s decision to require Intriago to register
has no bearing on the D.C. community’s judgment about the seriousness
of his offense—the key inquiry for triggering the Sixth Amendment jury-
trial right. At the very least, Intriago cannot establish that his right to a
jury trial is plain or obvious here.

Intriago’s ineffectiveness claim likewise fails. Six years ago, trial
counsel had no duty disregard then-binding precedent of this Court and
predict this Court’s overturning of precedent in Fallen. Nor could counsel
be expected to foresee (contrary to our arguments even after Fallen) that
the new jury right would extend to sex-offender registration imposed only

by Maryland law. Intriago’s conviction should be affirmed.

ARGUMENT

I. On Plain-Error Review, Intriago Cannot Earn
a D.C. Jury Trial Based on Maryland’s Sex-
Offender Registration Requirements.

As we explained in our prior brief (see Brief of Appellee (Gov’t Br.)
16-19), Maryland’s sex-offender registration requirements cannot trigger
a jury-trial right for a D.C. charge. At the very least, the trial court did
not commit “clear” or “obvious” error by failing, sua sponte, to convene a

jury trial.



The right to a jury trial under the Sixth Amendment turns on
whether an offense is “petty” or “serious” (Gov’t Br. 8-11). And “[t]he best
indicator of society’s views” of the seriousness of an offense “is the
maximum penalty set by the legislature.” United States v. Nachtigal, 507
U.S. 1, 3 (1993). An offense punishable by six months or less of
incarceration—Ilike Intriago’s charge of misdemeanor sexual abuse of an
adult—is presumptively “petty,” constitutionally entitled to a jury trial
only in the “rare case” where “the additional penalties, viewed together
with the maximum prison term, are so severe that the legislature clearly
determined that the offense is a ‘serious’ one.” Nachtigal, 507 U.S. at 3-5
(emphasis added) (citing Blanton v. City of N. Las Vegas, 489 U.S. 538,
543 (1989)). Assessing that question requires an appraisal of the
penalties that “a legislature packs [for] an offense.” Blanton, 489 U.S. at
543 (emphasis added). The Supreme Court has thus instructed that “the
statutory penalties in other States are irrelevant to the question whether
a particular legislature deemed a particular offense ‘serious.” Nachtigal,
507 U.S. at 4 (emphasis added).

Here, the “statutory penalties” for Intriago’s offense imposed by the

“particular legislature” in question—the D.C. Council—do not include



sex-offender registration. See also Gov’t Br. 19-28 (arguing, pre-Fallen,
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that sex-offender registration should not qualify as a “severe” “penalty”
at all). Rather, Fallen explains, “[m]isdemeanor child sexual abuse is the
only misdemeanor to qualify as a [sex-offender] registration offense.” 290
A.3d at 499 (emphasis added). That decision “reflects the legislature’s
judgment that sex offenses involving minors ‘are among the most serious
of all crimes both in terms of their impact on victims and in terms of the
degree of fear and concern they engender in the general public.” Id.
(quoting The Sex Offender Registration Act of 1999, D.C. Council Comm.
on the Judiciary, Report on Bill 13-350 at 3 (Nov. 15, 1999)). By contrast,
the D.C. Council specifically decreed that (absent a contrary agreement
by the parties in a particular criminal case) “[a]ny misdemeanor offense
committed against an adult” “do[es] not constitute [a] registration
offense[ ].” D.C. Code § 22-4016(b)(3). In other words, the District’s
“legislative judgment as to the gravity of that particular offense,” Lewis
v. United States, 518 U.S. 322, 327 (1996), is that registration should not
be a consequence of Intriago’s conviction.

Within that legal framework, the Maryland General Assembly’s

decision to require Intriago to register as a sex offender as long as he



resides in Maryland is “irrelevant.” Nachtigal, 507 U.S. at 4. True, this
Court in Bado v. United States, 186 A.3d 1243 (D.C. 2018) (en banc),
considered the deportation “penalty” imposed by Congress. Id. at
1257-58. But Bado’s reasoning on that score was specific to Congress. The
“penalties mandated by public officials and elected representatives” act

2

“as a gauge of [the] social and ethical judgments” “of the community.” Id.

at 1257 (quoting Blanton, 489 U.S. at 541 n.5). So, Bado reasoned,
“Congress, as the national legislature, is presumed to reflect the nation’s
social and ethical judgments,” making its penalties just as important in
“Blanton’s penalty-based analysis” as those penalties imposed by “the
local legislature.” Id. at 1257-58. By contrast, the opinions of the
Maryland General Assembly reflect the views of Maryland citizens, and
in no way establish the judgments of the local D.C. “community” or the
Nation. Indeed, the Maryland General Assembly’s judgment is exactly
the opposite of the D.C. Council’s, which concluded that a conviction for
misdemeanor sexual abuse of an adult should not require registration.
See D.C. Code § 22-4016(b)(3).

Intriago’s demand for a jury trial here would lead to absurd results

and open the door to manipulation. It would be anomalous to deny jury



trials to local D.C. residents who commit crimes in the District but grant
jury trials to visiting Maryland residents. That is particularly true
because the Maryland resident can always move to the District and shed
their registration requirement, and vice versa. Under Intriago’s logic, he
should have gotten a jury trial as a Maryland resident at the time of trial,
even though he could have immediately moved to the District upon
conviction and avoided registration. On the other hand, accepting
Intriago’s claim would permit a D.C. resident charged with the same
offense to be convicted at a bench trial, even if he later moves to Maryland
and 1s subject to the Maryland registration regime.

Intriago cites no cases in which one State’s “penalty” justified a jury
trial on another State’s criminal charge. See Nachtigal, 507 U.S. at 4
(“the statutory penalties in other States are irrelevant”). And indeed,
while many defendants convicted of D.C. misdemeanor sexual abuse of a
child have challenged their non-jury convictions after Fallen, Intriago is
the only defendant we are aware of who has challenged his conviction for
misdemeanor sexual abuse of an adult. At the very least, Intriago has not

shown that the Blanton framework clearly and obviously requires



consideration of consequences imposed by one sovereign but rejected by

the prosecuting sovereign. He thus cannot show plain error.

II. Intriago Shows No Ineffectiveness.

Intriago also shows no ineffectiveness in counsel’s failure to move
for a jury trial. Fallen has little relevance for this argument. Whereas the
plainness of error on appeal depends on the state of law at the time of
appellate review, see Malloy v. United States, 186 A.3d 802, 815 (D.C.
2018), the effectiveness of counsel depends on the state of the law at the
time counsel 1s making decisions, see Dubose v. United States, 213 A.3d
599, 603 (D.C. 2019).

As explained in our prior brief (Gov’'t Br. 28-33), Intriago’s trial
counsel reasonably declined to request a jury trial in 2017. At the time,
any jury-trial demand based on registration—even D.C. registration—
was foreclosed by binding precedent. See Thomas v. United States, 942
A.2d 1180, 1186 (D.C. 2008). A demand by Intriago’s counsel would have
been quickly denied. And counsel had no duty “to anticipate a change in
the law,” particularly “[g]iven this [C]ourt’s prior rulings” and “the
obligation of the Superior Court to follow those precedents.” Dubose, 213

A.3d at 603. Further, even if counsel had tried to read the tea leaves of



the en banc Bado proceedings, there was no reason to think that
Thomas’s holding was at risk, let alone to suppose that persons charged
with adult misdemeanor sexual abuse could somehow get a jury trial.
Indeed, this panel explained in a thorough and compelling opinion that
Thomas remained binding even after the en banc Bado decision. See
Memorandum Opinion & Judgment (MOJ), Intriago v. United States,
Nos. 17-CM-578, 19-CO-19 (D.C. May 12, 2020). Intriago’s 2017 trial
counsel did not render deficient performance by failing to anticipate the
circuitous path of this Court’s Sixth Amendment case law. Intriago’s

conviction should be affirmed.

CONCLUSION
WHEREFORE, the government respectfully submits that the

judgment of the Superior Court should be affirmed.
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