
No. 21-CV-543 
 

IN THE DISTRICT OF COLUMBIA COURT OF APPEALS 
 

DISTRICT OF COLUMBIA,  
APPELLANT, 

 
V. 
 

TERRIS, PRAVLIK & MILLIAN, LLC, 
APPELLEE. 

 
ON APPEAL FROM A JUDGMENT OF THE  

SUPERIOR COURT OF THE DISTRICT OF COLUMBIA 
 

SUPPLEMENTAL BRIEF FOR THE DISTRICT OF COLUMBIA 
 

KARL A. RACINE 
Attorney General for the District of Columbia 
 
*CAROLINE S. VAN ZILE 
Solicitor General 
  
ASHWIN P. PHATAK 
Principal Deputy Solicitor General 
 
RICHARD S. LOVE 
Senior Assistant Attorney General  
Office of the Solicitor General 
 
Office of the Attorney General 
400 6th Street, NW, Suite 8100 
Washington, D.C. 20001 
(202) 724-6635 

*Counsel expected to argue richard.love@dc.gov 
  

              Clerk of the Court
Received 08/12/2022 04:01 PM
                                
                            
Filed 08/12/2022 04:01 PM



 On July 13, 2022, the Agency Budget Request Freedom of Information 

Clarification Emergency Amendment Act of 2022 (“Act”) became law.1  On July 

25, this Court granted appellee’s consent motion for supplemental briefing 

addressing the impact of the Act on this appeal.  Appellee filed a supplemental brief 

on August 2.  The District files this supplemental brief in response. 

 The Act amended two sections of the District of Columbia Freedom of 

Information Act, D.C. Code § 2-531 et seq. (“DC FOIA”).  First, it added the 

following language to D.C. Code § 2-534, which lists exemptions from DC FOIA’s 

disclosure requirement: 

(c)(1) Notwithstanding any other provision of law, no document or 
information described in section 206(a)(6A) that was created on or after 
December 7, 2004, shall be exempt from disclosure pursuant to 
subsection (a)(4) and (e) of this section [the deliberative process 
privilege]. 

Act § 1042(c-1).  Section 206(a)(6A) is part of DC FOIA’s budget information 

publication provision, D.C. Code § 2-536.     

 Second, the following two new subsections were added to D.C. Code § 2-536:   

(d)(1) Notwithstanding any other provision of law, no document or 
information described in subsection (a)(6A) of this section that was 
created on or after December 7, 2004, shall be exempt from disclosure 
pursuant to section 204(a)(4) and (e). 

(2) In addition to making such document or information public 
information pursuant to subsection (a) of this section, a public body 

 
1  A copy of the Act is included in the statutory and regulatory addendum to 
appellee’s supplemental brief.    
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shall provide any document or information described in subsection 
(a)(6A) of this section that was created on or after December 7, 2004, 
to a person who has requested to inspect or copy it pursuant to section 
202 [D.C. Code § 2-532, DC FOIA’s right of access provision], 
regardless of the date on which such request may have been made. 

Act § 1042(d)(1) & (2).  

In short, the Act amends DC FOIA to provide that the budget information 

described in D.C. Code § 2-536(a)(6A) is no longer exempt from DC FOIA’s 

disclosure requirement under the deliberative process privilege.  For that reason, the 

District no longer presses the argument, set forth in Section I of its opening brief, 

that the text of DC FOIA requires neither production nor publication of the agency 

preliminary budget documents at issue in this case. 

 The District, however, continues to press the argument set forth in Section II 

of its opening brief (and Section II of its reply brief) that the agency preliminary 

budget documents requested here are protected by the executive communications 

privilege inherent in the constitutional separation of powers, which applies in the 

District of Columbia.  Thus, separation of powers principles preclude the Council 

from requiring, through legislation, the disclosure of internal budget policy 

documents between the Mayor and her subordinates related to the Mayor’s exclusive 

duty under the District Charter to prepare and submit an annual budget.        

 The District also continues to press its argument set forth in Section III of its 

opening brief (and Sections III and IV of its reply brief) that DC FOIA does not 
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create a cause of action to enforce its publication provision, and that the Superior 

Court lacked authority to order prospective publication of documents that the 

appellee did not request. 
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