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STATEMENT OF FACTS

Based on Defendant Medstar Georgetown Medical Center, Inc ’5

(“Defendant”) argumentative statement of facts, PlaintiffMichael Saraco

(“Plamtiff”) states I

In the Complalnt, Plaint1ff’s primary allegation was not limited to the

content1on that Dr Nayar “negligently cut his dura and failed to properly perform

the decompression lamjnectomy surgery ” (Hosp Br , p 8) The Complamt further

alleged that Dr Nayar failed “to decompress the involved nerves” and failed to

provide “timely post surgical care and follow up including the ordering of

diagnost1c studies ” (App 15, 114) Dr Holmes, therefore, “did not take a sharp

1Defendant’s cla1m that the Plaintlfi‘ d1d not mclude all materials in the Appendix
15 Incorrect Defendant’s counsel originally wanted memorandum of law to be
included 1n the Appendix Plamtiff’s counsel mformed counsel that memorandum

of law should not be mcluded in the Appendlx pursuant to D C Ct App Rule 30
Defendant then forwarded exhibits it Wished to be included in the appendix By
Ema1l ofDecember 12, 2024, staff for Plaintiffs counsel sent a complete set of
Appendix exhiblts for Defendant’s counsel rev1ew By return email, counsel

acknowledge receipt ofthe entire Appendix By a later Ema1l ofDecember 12,
2024, Defendant’s counsel requested the additlon of three exh1b1ts (which Plaintiff
added) and stated that the Appendix looks great (Supp App pp 1 9) The
“Hospital Appendix” now 1mproperly contalns memorandum oflaw (Hosp App
1 17 & 68 77) Defendant has also included duplicative hosp1ta1 and rehab1litation
records that were already contained 1n the orig1na1Append1x (Compare Hosp
App 19 58 with App 238 241 248 251 & 275 314)
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departure from Mr Saraco Initial theory and did not Just raise two new standard of

care op1nions” (Hosp Br , pp 8 9)

Dr Holmes has never opmed that the dura tear was a breach,2 but has

always stated two national standard care opmions 1) that the national standard of

care for a neurosurgeon, with similar training and experience, s1tuated in similar

cucumstances as Dr Nayar, is that a neurosurgeon is required to remove

hypertrophic (overgrown) bone and 11gament and other soft tissue to achleve the

goal3 of decompression of the dural sleeve and ex1ting nerve roots in the lateral

recesses and proximal neural foraminal (App 82 84 & 145 146); and 2) that a

neurosurgeon, under a natlonal standard of care, IS required to order repeat MRI

imaging in follow up when a patlent undergoes a lumbar laminectomy without

significant 1mprovement of symptoms and continues to expenence significant pam

(only 50% improvement Wh11e on medicatlon with increased pam when walkmg)

to a degree that a patient remams disabled (App 82 100 122 125 & 155) Dr

Holmes opmed, under the facts of this case, that 1t was a breach ofthe nat10na1

2The torn dura was an mitlal allegatlon that was not pursued

3Defendant plays semantics with the word “goal” (Hosp Br , pp 11 & 31) As
used by Dr Holmes, the word “goal” IS in the context of the obvious pomt that the

standard requires decompression of the nerve that is the source of the pain wh1ch IS
the purpose of the procedure Goal 1s not bemg used 1n the context of an
asp1rationa1 result
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standard of care not to order a repeat MRIpromptly in follow up as of the t1me of

the last post operative V1sit on November 17 2017 4 (App 96 100 122 125 &

155)

In depos1tion, Dr Holmes also did not abandoned hlS initial opinion,

pertaming to Dr Nayer’s surgery, amply because he acknowledged that a surgeon,

in an appropriate case, could exerc1se surg1cal judgment and not remove all the

compressive tissue and bone 5 (Hosp Br , pp 9 10, 13) A correct and fair readlng

ofDr Holmes’ dep081t10ntestimony was that he was acknowledging while

finding 1t difficult to separate the fallure to remove the compresswe structures with

a non neghgent s1tuat1on that not in “every case” would the failure to decompress

nerves amount to negllgence given ex1gent01rcumstances Dr Holmes clarified the

pomt 1n his summaryJudgment affidav1tstatmg “Surglcal circumstances may

warrant the need to leave bone/tissue 1n the surg1ca1 field However, a

neurosurgeon is not always free ofnegligence by leavmg nerve compressmn

4In deposition, Dr Holmes testlfied that, as of the November 17, 2007 v1s1t, MRI

1mag1ng was requ1red “at that time” in follow up (App 124 125) By summary
judgment affidav1t, Dr Holmes further clarified that 1mag1ng was requlred
“promptly” as of the postoperative V1s1t ofNovember 17 to meet the standard of
care (App 100)

5Defendant misstates Dr Holmes’ oplnion when 1t clalms that Dr Holmes stated
that that natlonal standard of care “always” requlres a neurosurgeon to remove
compressive bone and tlssue (Hosp Br , p 9) Dr Holmes never stated such an
opimon (App 82)
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bone/tissue sunply as a matter of surgical judgment ” (App 99 100)

In this case, Dr Holmes has testified that Dr Nayar’s breach was

substantlal and h1ghly apparent because only a very limited amount ofmedial facet

tissue/bone was removed, leaving the subject nerves severely compressed (App

99 100) There is no evidence of any valid surgical reason and, as a defense,

Defendant IS free to offer a reason why Dr Nayar left the surglcal field severely

compressed or cross examine Dr Holmes on the point 6

As to literature relied upon by Dr Holmes, the fact that the authors ofthe

Bauer textbook chapter referred to “our technique” is ofno moment (Hosp Br , p

11) Dr Holmes has op1ned that the standard of care requires nerve decompression

regardless ofthe surgical approach He acknowledges that surgeons can take

different approaches as long as nerve decompression IS achieved as required under

the standard of care (App 128 129) Dr Holmes 1s critical ofDr Nayar for

Slgnificantly failing to complete the decompressmn surgery, and not for his

surgical approach 7

6Dr Holmes did address the Issue of the risk ofremov1ng too much bone and

causing instabillty He testified that the bone can be remove all the way to the
pedicle Dr Nayar, however, only removed a small amount ofbone and Instability
was never an issue (App 99 100, 128 129) There is also no ev1dence proffered
that Dr Nayar was concerned about Instability

7The authors make clear that a nerve is decompressed only when the nerve root is
v1sualize as decompressed 1n 1ts ent1rety from the emergence from the thecal sac to
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In deposition, Dr Holmes also testified that the Bat] er chapter was a

reasonably rellable source of information for a neurosurgeon in 2017 (year of Dr

Nayer’s surgery) and was Slmilar to “many” such representative sources (See App

pp 101 104) Dr Holmes, therefore, was not using the source merely as

“representative” or suggestive of his position and was contending that the source

was authoritatlve even though it was not a “standalone, knock down, drag out

source that trump all others ” (Hosp Br , p 11) 8

As to his MRI opinion, Dr Holmes also did not repudlate hIS 1111tial oplnion

(Hosp Br , pp 12 13) In 1118 1nitial rep01t, Dr Holmes opmed that Dr Nayar was

requlred to order an MRI after the post operatlve v1s1t on August 19, 2017

W1thout re]ecting h1s underlymg opmlon (that a pat1ent w1th peI‘SIStent symptoms

requlres an MRI), Dr Holmes, m depos1t10n and summary judgment affidav1t,

expounded on his opinlon that addltional post surg1ca1 momtoring time would be

necessary and that the natlonal standard of care required MRI 1mag1ng promptly as

the ex1ting pomt below the pedlcle (App 164 165)

3Despite Defendant’s contention, the Pluta study is also relevant (Hosp Br ,
p 14) While involvmg facetectomies, the procedures are done 1n connection with
laminectomies and involve the decompression of implnged nerves 1n the same

surgical field The study supports Dr Homes’ oplnlon stating that decompression
IS only achieved if a rounded instrument can pass without reSIStance through the
applicable foramen (1 e , hole) to confirm decompress1on (App 175)
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of the November 17 2017 appointment in follow up care (App 100 124 125)

further, Plamtiff’s additional statement, in hls Supplemental Rule 26

Disclosure, as to Dr Holmes’ part101pat10n 1n nat10na1 conferences, was not a new

disclosure (Hosp Br , p 13) In his m1t1al report, Dr Holmes stated that he

regularly attended national neurosurgery conferences where laminectomy

procedures were discussed and reviewed (App 80) In his supplemental statement,

P1a1nt1ff expounded on the 133518 ofDr Holmes’ opimons stating, mter aha, that

Dr Holmes’ opmions are based on his “regular attendance at nat10na1

neurosurgical conference where consensus ofthe applicable standard of care for

laminectomy procedures are reached and discussed ” (App 94 95) Plamtlff’s

further clarificatlon in his supplemental statement was consistent with Dr Holmes’

initial report and properly part of the summaryjudgment record

Followmg his rehabilitatlon care, in November 2017 Pla1nt1ffpresented to

Matthew D Maxwell, M D for pain management On January 5, 2018, Dr

Maxwell reported that Plaintiff was still experiencing significant pain (5 6/10)

notw1thstand1ng the additlon of a stronger op101d medicatlon On February 2,

2018, Plamtiff reported significant “loopmess” when using Nycynta and Lyrica

and pa1n of 6 whlle on these medicatlons (App 269 282)

In May 2018 Plaintiff reported that “he contmues to have some s1gmficant

pain with activ1ty (App 288) On September 12 2018 Plaintlff reported that his
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pain was 8 at worst and 5 at best when taking three different medications (App

252) In August 2019, Plaintiffpresented to Dr Maxwell with acute worsening

pain (App 304) Dr Maxwell ordered a lumbar MRI whlch revealed that medlal

facet jomt tissue remamed severely compressed and a protrus1on at the L4 5 level

(App 83 & 313)

On November 6, 2019, Joseph O’Brien, M D performed an obhque lumbar

interbody fusmn (OLIF) salvage surglcal procedure He substantially removed the

protruding disc and replaced 1t with a spacer The spacer had the effect of

elevating the vertebrae that would help to indirectly decompress the L4 overgrown

facets left by Dr Nayar’s surgery (App 83) Dr Holmes has opined that Dr

Nayar’s negllgent surgical decompressmn of July 19, 2017 was the main and

substantlal contributmg factor for Plaintiff’s continued pain symptoms (App pp

85 86) 9

9With respect to standard ofrev1ew, Defendant contends that a separate standard of
review applies to each ofthe trial court’s dec151011 However, where the trial court
grants summary Judgment, based on the exclus1on of expert testlmony, de novo
reVIew IS the appropriate standard Strzckland v Pmder, 899 A 2d 770 (D C
2006)(de nova reVIew where directed verdict based on striking of expert
testimony) Snyder v George Washmgton Umv 890 A 2d 237 (D C 2004)
(same) The denial of a motlon for rec0n51deration is reviewed for an abuse of
discretlon In re Estate ofDerrzcotte 885 A 2d 320 (D C 2005)
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ARGUMENT

I Dr Holmes’ Standard of Care Oginion for Laminectomx Procedures

A Defendant Misreads the Trial Court’s Findings and Plaintiff did
Not Waive an Issue That was not Held by the Trial Court

As an mltial matter, contrary to Defendant’s contention, the trial court d1d

not hold that Dr Holmes failed to artlculate a measurable nat10nal standard of care

because he had not identified cucumstances Where a surgeon would not have to

complete neural decompression surgery based on surgical Judgment (which

Plaintiff contests below) (Hosp Br , pp 20 21) The Court excluded Dr Holmes’

testimony on foundatlonal grounds holding that Dr Holmes had not establlshed

that h1s standard of care opmion was natlonal m scope based on his discussmns of

lammectomy procedures at natlonal conferences or presentation ofrelevant data

(App pp 39 40) Because of th1s “defiCIency”, the trial court found that the trial

of fact would only be able to speculate as 1t had no opimon to we1gh Dr Nayar’s

conduct (App pp 39 40) The trial court, therefore, was not even questioning the

“measurabllity” of the standard, but excluded the opinion for lack of foundation

Accordingly, Plamtiff also did not walve an 1ssue in h1s mov1ng brief that was

never ruled upon by the trial court and is now not properly before th1s Court 1°

10Moreover, 1n his moving brief, Plaintiff did ralse how the concept of surglcal
judgment properly applIes to this case (See Plaintiff’s Brief p 5 n 4 & p 8 n 11)
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B Defendant Reconstructs Dr Holmes’ Opinion In an Attempt to
Argue that Dr Holmes has not Articulated a Clear Standard for
Weighing Dr Nayar’s Actions

Defendant attempts to reconstruct Dr Holmes’ opmlon by contending that

Dr Holmes has opined that a neurosurgeon, as a rule and not an exception, can

forgo decompressing nerves as a matter of surglcal judgment Dr Holmes’

opinion is straight forward Under the natlonal stande of care, a neurosurgeon 1s

required to remove hypertrophlc (overgrown) bone and 11gament and other soft

tissue that are compressmg the subject nerves wh1ch is the purpose ofthe

procedure As explamed in Dr Holmes’ depos1t10n, surglcal circumstance may

make complete decompressmn not pOSSIble 1n every case, which Is the exception

and not the standard Dr Holmes further clarified the point 1n his summary

judgment affidavit stating that surgical cncumstances may warrant the need to

depart fiom the primary standard requlring nerve decompress10n of the sub] ect

nerves, but that a neurosurgeon is not free ofnegligence based on carte blanche

surgical Judgment Dr Holmes’ actual opimon, therefore, provides a ba51s for Dr

Nayar t0 we1gh his conduct

Here, there IS no evidence of any such surgical cucumstance and none have

been advanced by Defendant 1‘ As a defense, Defendant IS free to offer a reason

11As Dr Holmes testified, Dr Nayar’s breach was substantial because he only
removed a very limited amount oft1ssue/bone As such, there IS particularly no
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why Dr Nayar left the surgical field w1th nerves still severely compressed

Defendant can also cross examine Dr Holmes in an attempt to establish a reason

for Dr Nayar’s departure from the nat10nal standard of care

C Plaintiff has Established a Proper Foundation and Basis for Dr
Holmes’ Knowledge of The National Standard of Care

1 National Conferences

In the cases ofSnyder v George Wash Umv 890 A2d 237 (D C 2006) and

Strzckland v Pmder 899 A2d 770 (D C 2006) thls Court expanded upon its

“holdmgs of Travers and Hawes recognizing that 1t was reasonable to “infer” from

expert testlmony” that a medical standard is part ofthe national practice “so long

as the testlmony presents a suffiment baSIS upon which an inference can be made,”

Nwanerz v Sandzdge, 931 A 2d 466, 472 473 (2007) A reasonable inference can

be reused 1f an expert testifies how he became aware of the standard Nwanerz, 931

at 472 473 (suffiCIent inference ralsed 1n Snyder where expert never mentloned the

term “natlonal standard” and testified that he attended “frequent meetings [at]

College of Surgeons” on the subject medical procedure with no greater detalls

about h1s dlscussmns) Accordmgly, under the broadened holdings of Travers and

Hawes, a suffic1ent link and mference IS raised where the expert states how he

evident or plauSIble surglcal reason for leavmg nerves in such a compressed
cond1tion
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gained his knowledge (i e , attendance at natlonal conferences) and IS not requlred

to state the details ofhow the discuss10ns at those conferences mformed h1m The

fact that an expert has had discussions on the subject medlcal procedure at national

conferences alone ralses an Inference that he has knowledge of the natlonal

standard to wh1ch he can test1fy Once an expert states “the basis for h1s or her

knowledge of the national standard of care, he may state What the national stande

of care 1s Coulter v Gerald Famzly Care P C 964 A 2d 170 189 (D C 2009)

Here, Dr Holmes has stated 111 his report I have regularly attended

natzonal neurosurgery conferences where spmal decompresszon surgery zncludmg

lammectomyprocedures were dzscussed and revzewed In the Supplemental Rule

26 Disclosure, Plaintlff further disclosed that the basis ofDr Holmes’ opinions

included his regular attendance at national neurosurgzcal conference where

consensus 0fthe applzcable standard ofcarefor lammectomyprocedures are

reached and dzscussed There IS, therefore, a sufficient basis for Dr Holmes’

testimony on the national standard of care for laminectomy procedures Defendant

Is free to cross examine Dr Holmes as to the details ofDr Holmes’ d1scussmns at

national conferences 12

12As set forth above, P1a1nt1ff respectfully subrmts that the trial court (and the
Defendant) has placed too hlgh a bar for estabhshing a bas1s for Dr Holmes
testlmony Under appllcable case law, however, the fact that an expert has
dlscussed the subject procedure at national conferences establishes a basis for 1115

11



2 Literature

Defendant’s contention that Dr Hohnes’ cited literature does not support a

national standard of care is w1thout merit Defendant’s first complaint Is that the

Bat] er textbook chapter refers to “our technique” Defendant misses the pomt

The “technique” refers to the surgical approach that Dr Holmes acknowledges can

d1ffer between surgeons as they access the subject nerves Dr Holmes’ opinion,

however, focuses on the fact that Dr Nayer d1d not decompress the 1mp1nged

nerves as requ1red under the national standard of care As supported by the Batjer

chapter, decompressmn IS achieved when the nerve is V1suahzed and appears

decompressed in its entirety from 1ts emergence from the thecal sac to the ex1t1ng

point below the pedicle (App 164 165)

Defendant also mcorrectly states that the Pluta study focuses narrowly on

facetectomies W1thout any discussmn of surgical conSIderatlons related to

laminectomies However, the Pluta study addresses facetectomies that are done 1n

connectlon with laminectomies, which are procedures commonly done together,

knowledge of the national standard fiom which a reasonable inference can be
ralsed that the standard 1s part of the national practice The primary concern is
Whether “It IS reasonable to infer from the testimony that such a stande is
nationally recognized Snyder 890 A2d at 245 (quotmg thllzps v Dzstrzct of
Columbza 714 A 2d 768 775 (D C 1998) Further Defendant 111 its papers below
never ralsed the issue Wh11e Defendant states that it was ralsed in a reply below, a
review ofthose pages, Cited by Defendant, reveal that the issue was never ralsed
(Hosp Br p 29)
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and involve the decompress10n of facet tissue/bone 1n the same surgical field areas

(App 170 173 175)

Dr Holmes also d1d not state m depositlon that he was usmg the BatJer

textbook chapter merely as representative or suggestive ofhis pos1tions or

contending that the source was not authoritative because it was“m

authoritative, standalone, knockdown drag out source ” (Hosp Br , pp 11 & 31)

Dr Holmes did testify that the Batjer chapter was a reasonably rehable source of

informatlon for a neurosurgeon 1n 2017 and was similar to “many” such sources

(App pp 101 104)

Defendant also attempts to d1stort Dr Holmes’ use of the word “goal”,

contending that Dr Holmes standard of care testimony only amounts to

aspirat10na1 surglcal results (Hosp Br , pp 11 & 31) As set forth by Dr Holmes,

the standard of care sets forth what a surgeon 1s requ1red to do during surgery It is

not aspirational Here, a surgeon 1s requ1red to decompress the subject nerves

Which 1s the purpose ofthe procedure

3 Court Precedent

Defendant attempts to tw15t this Court’s precedent to establish that an expert

can only establish a basis for his knowledge of the natlonal stande of care if the

expert prov1des greater detalls about hIS dlscuss1ons at national conferences to

demonstrate how the sources helped to support his opinion (Hosp Br pp 33 &

13



35) However, all 15 required 1s “some basis for [the expert’s] knowledge ofthe

natlonal standard of care Nwanerz v Sandzdge 931 A2d 466 475 (D C 2007) In

part1cular, 1f an expert has had d15cuss10ns on the subject medical procedure at

national conferences, an inference lS raised that he has knowledge of the national

standard and then can test1fy as to the standard Coulter v Gerald Famzly Care

P C 964 A 2d 170 189 (D C 2009)

Defendant’s case of Travers v DlSlT'lCt ofColumbla, 672 A 2d 566 (D C

1996) is distinguishable First, Travers was dec1ded before the cases ofSnyder and

Strzckland 13 where th1s Court expanded the holdings in Travers and Hawes

requiring only an mference that a standard was nat1ona11y recogmzed Nwanerz

931 A 2d at 472 Testimony that an expert engaged in discussions on a g1ven

medlcal procedure at natlonal conferences was sufficient to ra1se such an

inferences Convzt v Wilson 980 A2d 1104 1124 1125 (D C 2009)

In Travens the expert also only broadly testlfied that he attended medlcal

conferences all over the country Where only “medical issues” were d1seussed He

never test1fied that the subject medical procedure (splenectomy) was d1seussed at

these natlonal conferences He also admitted the he could not even remember if

splenectomy surgery was discussed at the conferences Here, P1aint1ffhas

13 Snyder v George Washmgton Umv 890 A 2d 237 (D C 2006) Strzckland v
Pmder 899 A 2d 770 (D C 2006)
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established that Dr Holmes has discussed and reviewed laminectomy procedures

at national conferences where consensus of the applicable standard of care for

laminectomy procedures are reached and discussed Accordlngly, there 1s a link

and some ba31s for Dr Holmes’ knowledge suffic1ent to ra1se an inference that the

standard which he espouses 15 part of the natlonal practice

The outcome ofNwanerz 15 also d1st1ngu1shable In Nwaneri the expert

broadly test1fied that he “regularly receive[d]” and not rev1ewed, “Journals that

related to vascular surgery ” Nwanerl 931 A 2d at 475 The expert made no

attempt to link h1s broad statement to the procedure (vascular below the knee

surgery) at 1ssue Because It was not clear that any of the national journals

involved content related to the subject procedure, there could be no Inference

raised that the journals would even have prov1ded any mformat1on about the

national standard of care related to the procedure Id

Defendant also attempts to distingu1sh the cases of Coulter v Gerald Famzly

Care P C 964 A 2d 170 (D C 2009) and Convzt v Wzlson 980 A 2d 1104 (D C

2009) In Coulter the expert generally testlfied that he attended interdisc1plinary

breast conferences where patient cases and techniques were dlscussed In Convzt,

the expert also broadly testified the he had attended nat1onw1de conferences Where

15



he discussed plastic surgery procedures 14 In both, however, there was no

testlmony concerning any details about discussmns pertalning to the actual

procedures (1 e , breast examinatlon protocol and infectious disease shunt surgery)

involved 1n the cases 15

II Post Operative MRI

A The Trial Court Improperly Substituted its Judgement for the

Jury When Concluding That Dr Nayar Could not Breach the
Standard of Care Because Plaintiff had 100 % Improvement at
The First Post Operative Visit Notwithstanding the Fact That

Plaintiff’s Condition Significantly Worsened 0n the Next Post
Operative Visit

In 1ts 1nit1a1 order, the trial court concluded that Dr Nayar had no duty at any

time to order an MRI solely because there was no genulne Issue with respect to the

fact that Plamtlff reported 100% Improvement in pain level at 1118 first post

14Defendant incorrectly attempts to dlstinguish Convzt because the expert’s only
dlsputed testlmony involved a breach ofthe standard of care An accurate readmg

of the case, however, reveals that the expert st111 had to establish a foundation and

basis for his standard of care testimony Convzt, 980 A 2d at 1124 1125

15Wh11e not ruled upon by the trial court, and beyond the scope of thls appeal,
Defendant also seeks to uphold the exclusion ofDr Holmes’ testlmony on the
ba51s ofDaubert v Merrell Dow Pharms Inc 509 U S 579 (1993) As set forth
above, P1a1nt1ff has establlsh a proper foundatlon and 1321818 for Dr Holmes’
standard of care opmion His testlmony IS relevant, supported, and measurable
Moreover, it is well established that a phys1c1an’s experlence can provide a rellable
ba31s for an expert oplnion Perkins v Hansen, 79 A 3d 342 (D C 2013) As noted
1n Pla1ntiff’s mov1ng brief, Dr Holmes IS a h1ghly experienced neurosurgeon
whose experience alone can support a reliable opinion under a Daubert analysis

16



operative ViSlt (i 6 August 18 2017) (App 43) The trial court made the finding

solely based on Dr Nayar’s versmn of events As an in1tia1matter, P1aint1ff

recalled a pam level of 7 to 8 at the first v1s1t which creates a question of fact

whether he reported 100% improvement to Dr Nayar 16 Only two days before Dr

Nayar’s first post operative vis1t, a physical theraplst reported that Plamtiff’s pam

level was 8 9 notw1thstanding that Plamtiffwas s1gn1ficant1y medicated Plamtiff

had also Just been discharge from rehabihtatlon care only a week before (i e , on

8/11/17), where the providers doubled Plaintiffs Gabapentin dosage because of

increased pain At this time, providers had also ordered Plalntiff to undergo

outpatlent pam management Accordingly, a Jury could questlon whether Plamtlff

advised Dr Nayar that he was pain free at Plaintiffs first post operative V1s1t

Moreover, while the trial couIt baldly indlcated that it consider Plamtlff’s

pain level at the post operative Vlslt ofNovember 17, 2017, the trial court failed to

analyze Plamtlff’s changmg pain level at this time Plaintiffundisputedly reported

in November 2017 that he was experiencmg increased pain and changes 1n his

clinical presentation (increased pa1n while walkmg) The trial court, however,

notw1thstand1ng these change in symptoms (even assuming that Plamt1fl'was pam

16Defendant incorrectly clalms that Plaintiffnever refined Dr Nayar’s entry of
100% Improvement in pain level Plaintiff’s actual dep051tion test1mony was that
he d1d not remember the details ofhis v1s1t, but recalls his pain level was 7 or 8
while at the first v1s1t (App 63 64)
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free 1n August 2017), 1gnored the second visit and stlll concluded that Dr Nayar

had no duty to order an MRI solely because Plamtiff allegedly reported to Dr

Nayar that he was experiencing 100% 1mprovement 1n pa1n at the first Visit A

jury, however, could dlsagree and conclude that Plaintlff was significantly

symptomatlc at the first vi51t and/or by the time of the second visit that would

trigger Dr Nayar’s duty to order an MRI Plalntlff respectfully submits that trial

court improperly usurped the function of the jury when evaluatmg the foregoing

ev1dence

B Dr Holmes has Set Forth an Opinion with Respect to Ordering of

Additional Imaging within a Time Frame Sufficient For Dr
Nayar to Measure his Actions

As to reordering an MRI, Dr Holmes has oplned that It was a breach of the

national stande of care not to order a repeat MRI promptly 1n follow up as of

November 17, 2017 The appllcable test 1s whether Dr Nayar could measure his

actions against thls standard Sullzvan v AboveNet Communs Inc , 112 A 3d 347

(D C 2015) Usmg the above standard as a measuring stick, it required Dr Nayer

to order a repeat MRI promptly (at the next follow up Vlslt or soon thereafter) as of

November 17, 2017 Dr Nayar’s duty, therefore, started as ofNovember 17, 2017

and was required to be done promptly (1 6 without delay) As to an ending pomt,

contrary to Defendant’s assertlon, the period was not open ended because the MRI

had to be done promptly (Hosp Br p 41) Fmther, a termination date was not
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relevant because Dr Nayar discharged Plaintiff on November 17, 2017 (App 96 &

155) 17 The trial court should not have excluded the opinion because there was

nothing vague about 1t 18

C There is a Sufficient Foundation and Basis to Establish that Dr
Holmes’ MRI Opinion was Part of the National Practice

Plaintiff respectfiilly submits that the trial court erred when It excluded Dr

Holmes’ MRI standard of care opinion because it was not part of the natlonal

practice P1a1nt1ff has establlshed a foundation and bas1s for Dr Holmes’

knowledge of the national standard of care for the perfonnance of laminectomies

Dr Holmes has regularly attended natlonal neurosurgery conferences where spmal

decompress10n surgery, including laminectomy procedures, were d1scussed and

reviewed A reasonable mference IS that encapsulated 1n the review of

laminectomy procedures are discuss1ons pertalmng to follow up neurosurgical care

and management ofpost laminectomy patients An attendant and mherent part of a

laminectomy procedure is the post operatlve care by neurosurgeons Dr Hohnes,

17Dr Holmes has testlfied that Dr Nayar’s d1scharge of P1a1nt1ffw1thout lmaglng
was a further breach of the standard of care (App 96 & 155)

18 Defendant’s statement that Dr Holmes never testified that the standard of care
requlred Dr Nayar to order an MRI as of the post operative V1s1t ofNovember 17,
2017 is incorrect (Hosp Br , pp 12 & 41) An accurate reading of the deposition
reflects that Dr Homes was stating that an MRI should have been order “at that
time” but not necessarily 11tera11y on that date (i e , November 17, 2017) (App
124 125)
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therefore, through his discussions oflaminectomy procedures at national

conferences has establish a basis for his knowledge ofthe national standard of care

for the reordering ofMRI magmg, thereby linking hls testimony to the national

practice Dr Holmes’ opinion should not have been excluded

CONCLUSION

Appellant Saraco requests this Court to vacate the trial court’s orders

granting summaryjudgment and denying his motlon for recons1derat10n,

remanding this case for further proceedings and trial on the merits

Respectfully submitted,

/s/Patrick G Senfile
Patrick G Senftle #412191

PRESSLER SENFTLE & WILHITE P C
1432 K Street N W 12th Floor
Washmgton DC 20005
(202) 822 8384
psenftle@presslemc com

ATTORNEY FOR APPELLANT
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