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GLOSSARY

Authority. .......... D.C. Water and Sewer Authority

CMPA.............. Comprehensive Merit Personnel Act

COVID Emergency Response Act. .. .COVID-19 Emergency Response
Amendment Act of 2020

Local 872 .......... American Federation of Government Employees,

AFL-CIO, Local 872

PERB............... Public Employee Relations Board



I. The District Has No Personnel Authority Over
The Water And Sewer Authority

The Public Employee Relations Board (PERB), Appellee Brf at 19-22,
asserts the D.C. Water and Sewer Authority (Authority) was subordinate to the
District for purposes of the personnel actions listed in the COVID-19 Response
Emergency Amendment Act of 2020 ( COVID Emergency Response Act), D.C.
Code § 7-2304(b)(16). The COVID Emergency Response Act, specifically, states
the personnel actions, exempted from coverage of the Comprehensive Merit
Personnel Act (CMPA), applied to agencies, subordinate to the Mayor. The D.C.
Water and Sewer Authority is an independent agency, distinct from the District and
is not subordinate to the Mayor, for any purposes, D.C. Water and Sewer Authority
v. Delon Hampton & Assoc. 851 A.2d. 411, 416 (D.C. 2004) following Dingwall v.
D.C. Water and Sewer Authority, 766 A.2d. 974, 977-8 (D.C. 2001). PERB
attempts to create a fiction by comparing the proposals in the American Federation
of Government Employees, AFL-CIO Local 872's negotiability appeal and
asserting, without any factual support, the proposals are covered by the COVID
Emergency Response Act, because the Authority is subject to the Mayor for
purposes of the pandemic response. The enabling legislation of the Authority does
not support such an interpretation and the specific language of the COVID

Emergency Response Act does not support such an interpretation,



D.C. Code §§ 34-2202.02(a) and 34-2205.15 (a)(1) . The COVID Emergency
Response Act did not authorize the Authority to take any unilateral actions, during
the pandemic emergency. PERB's Opinion, J.A. 17, n. 17, states D.C. Code § 1-
617.08(a)(6) granted the Authority the right to take action, in an emergency,
without bargaining with the Union. PERB's ruling is an error of law and misstates
the ruling in D.C. Office of Labor Relations and Collective Bargaining v. D.C.
Public Employee Relations Board, No. 003086 P(MPA) ( D.C. Super. Ct.
September 29, 2021).

I1. A Negotiability Issue Must Be Raised Prior
To Impasse Intervention By The Board

PERB asserts Local 872 was required to file a negotiability appeal, because
a negotiability issue may be raised at anytime, Appellee Brf. at 23-5. PERB's
argument is contrary to the Board's precedent. In American Federation of
Government Employees Local 631 v. Olffice of Labor Relations and Collective
Bargaining, PERB Case No. 19-N-01, Slip Opinion 1726, p. 4 (September 12,
2019), PERB ruled a declaration of nonnegotiability must be made while the
potential exists for meaningful give and take bargaining. Local 872 raised this
issue in the motion to reconsider the Executive Director's Administrative
Dismissal, J.A. 80. The attempt to assert Local 872 was required to file a
negotiability appeal is not supported by PERB Rule 532 and not supported by the

facts in this case. At no time, during negotiations or during the mediation, did the



Authority assert any management rights. The Authority's assertion of a
negotiability issue was raised more than two weeks, after the Union filed a request
for expedited arbitration, J.A. 72. PERB's dismissal of the Union's petition was an
error of law.
III. A Claim Is Moot When The Behavior Cannot Be Repeated

PERB asserts the 1ssues in this matter are moot, because the COVID
Emergency Response Act has expired, Appellee Brf at 29-32. Thorn v. Walker,
912 A.2d. 1192, 1195 (D.C. 2006), held a case is moot when the parties "lack a
legally cognizable interest in the outcome" [citations omitted]. To find a claim
moot, a court must decide the behavior complained of, cannot reasonably be
expected to recur, Fraternal Order of Police Metropolitan Labor Committee v.
District of Columbia, 82 A.3d. 803, 813-14 (D.C. 2014).

The issue raised in this appeal and raised in Superior Court is whether PERB
can apply the CMPA to permit management rights to be unilaterally implemented,
without bargaining with a union. PERB's decision in this case states the Authority
is subordinate to the District for purposes of management rights under D.C. Code
1-617.08(a) and states in an emergency, the Authority can take unilateral actions,
without negotiating with the union. PERB's assertion the matters are moot is

incorrect. The PERB decision changed the long standing PERB precedent,



applying the CMPA to require bargaining with a union, prior to implementing a
management right. Without a correction of this decision from PERB, the
Authority, in an emergency, would be subordinate to the Mayor for personnel
actions and free to implement changes to the working conditions of union
employees, without bargaining with the union. The abandonment of the
vaccination requirement does not change the effect of the PERB decision, on the
rights of unions to bargain over issues, under the CMPA. As PERB stated in
Opinion 1811, J.A. 14,
The court reasoned that the COVID-19 Emergency Act did not

need to enumerate the specific actions management can take in an

emergency because, under D.C. Official Code § 1-617.08(a)(6),

management already has “flexible, expansive, open-ended authority to

take ‘whatever actions may be necessary’ to address” the COVID-19

emergency. In AFGE, Local 631 and OLRCB, the Board found that

the COVID-19 Emergency Act merely restates management’s pre-

existing authority under D.C. Official Code § 1-617.08(a)(6) and

applies that authority to the specific COVID-19 emergency.

Without the opinion being reversed, Local 872 will continue to be affected by
this decision, when an emergency arises, under the CMPA. The expiration of the
COVID Emergency Response Act does not correct the ruling, of unilateral
implementation, raised by this appeal and does not correct the erroneous

interpretation and application of the CMPA. Management rights, under the CMPA,

have been held to be subject to bargaining, prior to implementation of changes to



working conditions, American Federation of Government Employees, AFL-CIO
Local 631, et. al v. D.C. Water and Sewer Authority, PERB Case No. 22-U-18, Slip
Op. 1837, at 6-7 (Apr. 27, 2023). Local 872 requests the court reverse the decision
in this matter, which was based upon an error of law. PERB's ruling, and the
Superior Court ruling, if not reversed, permits the Authority to unilaterally impose
changes on union employees, in an emergency.
Conclusion
Local 872, based upon the foregoing and the record in this matter, respectfully
requests the PERB decision in this matter be reversed and this case be remanded to
PERB with instruction to reverse PERB Opinion 1811 and issue a decision,
referring the parties to expedited interest arbitration.
Respectfully,
/s/Barbara B. Hutchinson
Barbara B. Hutchinson
Attorney for Appellant
1325 G Street, N.W. Suite 500
Washington, D.C. 20005
Telephone: (202) 449-7716
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Email: bbhattync@gmail.com
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