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INTRODUCTION

This Reply Brief responds to the argument made in the government’s brief
that it is unnecessary for the government to prove that a “large capacity ammunition
feeding device,” as that term is defined in D.C. Code § 7-2506.01(b) (2001 ed.), is
“operable” for its possession to be a crime under the statute. This “operability” issue
with respect to the large capacity ammunition feeding device statute is an issue of

first impression that has not previously been addressed by this Court.

SUMMARY OF ARGUMENT

The definition of a “large capacity ammunition feeding device” contained in
D.C. Code § 7-2506.01(b) requires that the device be operable in the sense that it is
in fact capable of holding, not merely designed to hold, more than 10 rounds of
ammunition.

The trial court’s oral ruling on the “operability” issue concluded that there
was insufficient evidence that the magazine in this case could be “readily restored...
to accept, more than 10 rounds of ammunition” because it was uncertain from the
stipulation submitted by the parties that the protruding spring and baseplate could be
placed back into the magazine, and if they could be placed back in, whether
additional parts would be necessary to allow the device to be capable of accepting

more than 10 rounds of ammunition. Tr. 12/15/22 at 11. It defies logic for the trial



court to further hold, and the government to argue in this appeal, that a device that
the trial court held cannot be readily restored to have the capacity to accept more
than 10 rounds of ammunition, is nevertheless a device that does have the capacity
to accept more than 10 rounds of ammunition.

The statutory scheme and the legislative history support the additional
requirement that the magazine be operable in the sense that it has the present

capacity to feed bullets into the weapon.

ARGUMENT

There are two serious flaws in the argument made in the government’s brief
with respect to the “operability” issue.

1. The first flaw in the government’s argument involves the stipulated facts
and the statutory definition of a large capacity ammunition feeding device (hereafter
sometimes referred to simply as the “device”).

The factual stipulation submitted by the parties relating to the large capacity
ammunition feeding device was the only evidence introduced with respect to this
issue. The stipulation stated in pertinent part as follows, R. 19 at 1, para. 3:*

The defense and government agree that... [w]hen the firearm
was recovered from the defendant, the spring and base plate of

1 “R.” Refers to the Record on appeal. Transcripts are cited to the date of the
proceeding and the page number, e.g., Tr. 12/15/22 at 11.
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the magazine were protruding from the bottom of the magazine
as depicted in Attachment A. MPD officers removed the spring
from the magazine after recovering the firearm. The spring and
baseplate were separate from the magazine when documentary
photos were taken at the station as depicted in Attachment B.

This stipulation makes clear that when the magazine was recovered from
Mr. Robertson, the spring and the base plate of the magazine “were protruding
from the bottom of the magazine.” A picture of the magazine, with the spring and
base plate sticking out the bottom, is contained as Appendix A to the stipulation.
See R. 19 at App. A.
The statutory language of D.C. Code § 7-2506.01(b), states as follows:
No person in the District shall possess, sell, or transfer any large
capacity ammunition feeding device regardless of whether the device
Is attached to a firearm. For the purposes of this subsection, the term
"large capacity ammunition feeding device" means a magazine, belt,
drum, feed strip, or similar device that has a capacity of, or that can
be readily restored or converted to accept, more than 10 rounds of
ammunition. The term "large capacity ammunition feeding device"
shall not include an attached tubular device designed to accept, and
capable of operating only with, .22 caliber rimfire ammunition
(emphasis added).
The trial court’s oral ruling on the “operability” issue concluded that there was
insufficient evidence that the device could be “readily restored... to accept, more
than 10 rounds of ammunition” because it was uncertain from the stipulation

submitted by the parties that the protruding spring and baseplate could be placed

back into the magazine, and if they could be placed back in, whether additional parts
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would be necessary to allow the device to be capable of accepting more than 10
rounds of ammunition. Tr. 12/15/22 at 11. The trial court concluded that it could
not determine from the stipulated facts whether additional components were
necessary for the device to be put together to have the capacity to accept more than
10 rounds of ammunition, and on that basis the trial court rejected the government’s
alternative argument that the device Mr. Robertson possessed was a large capacity
ammunition feeding device. Id. The trial court stated that “there is a crucial
connecting fact that’s missing from the stipulated facts™ -- the stipulation did not
specify that the protruding spring and base plate comprised all of the component
parts necessary for the magazine to become “readily restored or converted to accept
more than 10 rounds of ammunition.” Id. at 9, 11.

The government’s brief in this appeal does not challenge the trial court’s
conclusion that the magazine in this case did not qualify as a large capacity
ammunition feeding device on the basis that it could be “readily restored” to accept
more than 10 rounds of ammunition.

The trial court convicted Mr. Robertson of the offense based on the alternative
statutory definition of a large capacity ammunition feeding device, that it had the
“capacity” to accept more than 10 rounds of ammunition, and that it was
unnecessary for the government to prove that the device was “operable.” Tr.,

12/15/22 at 7. The government’s brief in this appeal reiterates this argument to
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support the affirmance of Mr. Robertson’s conviction. Gov. Br. at 26.

However, this decision by the trial court is fatally flawed because of a logical
inconsistency: if, as the trial court found, there was insufficient evidence that the
magazine in this case with a protruding spring and baseplate could be readily
restored to have the capacity to accept more than 10 rounds of ammunition, it is
illogical for the trial court to further find that the magazine in this case had the
capacity to accept more than 10 rounds of ammunition. It necessarily follows from
the trial court’s conclusion that there was insufficient evidence to find that the
magazine could be restored to accept more than 10 rounds of ammunition that the
magazine in its present condition could not be shown to be currently capable of
accepting more than 10 rounds of ammunition.

The trial court’s ruling did not specify what definition it was giving to the
term “operable,” but it appears that the trial court confused two possible meanings
for the term. One meaning is that the device was operable in the sense that it was
designed to have the capacity and theoretically had the capacity to hold more than
10 bullets. That is the meaning that the trial court appeared to adopt here. But the
definition of “capacity” and “operability”” more consistent with the statutory
definitions contained in § 7-2506.01(b) is that the device is in fact capable, it does in
fact have the capacity, to hold more than 10 bullets. The language of 8§ 7-

2506.01(b), defines the large capacity ammunition device as follows:
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For the purposes of this subsection, the term "large capacity
ammunition feeding device" means a magazine, belt, drum, feed strip,
or similar device that has a capacity of, or that can be readily
restored or converted to accept, more than 10 rounds of
ammunition (emphasis added).

This language supports the view that actual capacity, not theoretically
designed capacity is the capacity and operability that the D.C. Council intended.
This is further reinforced by the very next sentence of the statutory definition which
indicates that certain devices are not included within the definition of a large
capacity ammunition feeding device:

The term "large capacity ammunition feeding device" shall not include
an attached tubular device designed to accept, and capable of
operating only with, .22 caliber rimfire ammunition (emphasis added).

The key words in this provision are “capable of operating only with .22
rimfire ammunition.” These words further reinforce that the concept of
“operability” applicable in this case is not some theoretical design capacity to hold
more than 10 bullets, but the actual “operating” ability of the device to hold more
than 10 bullets.

All of the considerations discussed above point to the conclusion that the
device in this case did not have the capacity to actually hold more than 10 rounds of
ammunition, and that it was not operable in this sense. If this Court were to find,

however, that ambiguity remains as to which concept of “operability” is applicable

to the statutory definitions contained in § 7-2506.01(b), “that ambiguity should be
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resolved in favor of the defendant.” Washington v. D.C. Dep’t of Pub. Works, 954
A.2d 945, 948-49 (D.C. 2008) (citations and footnote omitted).

The concept of “operability” applicable to the statutory offense in this case
distinguishes this case from the prior weapons operability cases decided by this
Court. In all those prior cases, the operability issue involved whether the weapon
could fire or expel bullets. See Lee v. United States, 402 A.2d 840, 841 (D.C. 1979)
(operability required to convict of carrying a pistol without a license); Washington v.
United States, 498 A.2d 247, 249 (D.C. 1985) (operability required to convict of
possession of a shotgun or sawed-off shotgun); Strong v. United States, 581 A.2d
383, 386 (D.C. 1990) (operability required to convict of carrying a “dangerous
weapon’’); Moore v. United States, 927 A.2d 1040, 1060 (D.C. 2007) (operability
required to convict of possessing a machine gun); Inre D.F., 70 A.3d 240, 244-45
(D.C. 2013) (operability not required to convict of possessing a B-B gun).

All of these cases turned on whether the weapons were “operable” in terms of
whether they could expel bullets. In this case, by contrast, the statutory provision on
possession of a large capacity ammunition feeding device turns on whether the
device is “operable” in the sense that it has the actual “capacity” to hold more than
ten rounds of ammunition.

It is also significant that on the very same day that the District of Columbia

Council adopted legislation amending the city’s other weapons statutes to specify
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that offenses involving carrying a pistol without a license, carrying a dangerous
weapon, and possession of a shotgun, sawed-off shotgun, or a machine gun were
crimes “regardless of operability”,? the D.C. Council also adopted the prohibition on
possession on a large capacity ammunition feeding device without containing the
same language. In fact, the new large capacity ammunition feeding device criminal
prohibition contained opposite language defining such a device as one that “shall
not include an attached tubular device designed to accept, and capable of
operating only with, .22 caliber rimfire ammunition” (emphasis added).

For all these reasons, the District’s large capacity ammunition feeding device
statute requires the government to prove that the device is operable in the sense that
it is capable of holding more than 10 rounds of ammunition. Because the
government failed to do so in this case, Mr. Robertson’s conviction for possession of
the large capacity ammunition feeding device must be vacated.

*  x

2. The second flaw in the government’s argument is that the government

would limit the operability requirement to the capacity of the device to hold more

than 10 rounds of ammunition. The operability requirement should also include the

2 The Inoperable Pistol Amendment Act of 2008, § 2(a)(1), 2008 District of
Columbia Laws 17-388 (Act 17-690) (re-defining “firearm” to include these

specified weapons “regardless of operability”).
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capacity of the device to feed the bullets into the weapon, as defense counsel argued
in the trial court. R. 21 at 4. Such a conclusion is supported by the statutory scheme
and the statute’s legislative history. The statutory provision involved in this case
prohibits possession of a large capacity ammunition feeding device, not possession
of a large capacity ammunition holding device. See D.C. Code 8§ 7-2506.01(b).

Moreover, the legislative history of the statute makes clear that the purpose of
statute was not merely to prohibit devices that held more than 10 bullets, but devices
that facilitated the rapid firing of those bullets. This legislative history was
discussed in this Court’s most recent decision involving the large capacity
ammunition feeding device prohibition contained in D.C. Code 8§ 7-2506.01(b),
Bruce v. United States,  A.3d __ , 2023 WL 8264178 (D.C. Nov. 30, 2023):

The legislative history explains that the purpose of the bill was “to

prevent the ability of an individual to fire a large quantity of
ammunition without having to pause to reload.” Firearms Registration
Amendment Act of 2008, D.C. Council, Report on Bill 17-843 at 2
(Nov. 25, 2008). The committee recognized that “magazines holding][ ]
over 10 rounds are more about firepower than self-defense” and
“agree[d] with the Chief of Police that the 2 or 3 second pause to reload
can be of critical benefit to law enforcement.” 1d. at 9. It
recommended the ban on extended clips to “limit[ ] fire power” and
because of its “desir[e] to advantage the police, especially given
homeland security issues in the District.” Id.

Bruce, supra, at *10 (alterations in original).

The Court in Bruce added:



The committee reports surely demonstrate that the Council appreciated
the increased danger that firearms with extended magazines posed to
the public and to law enforcement officers.
Bruce involved the issue of whether the government was required to prove
that the defendant knew the magazine he possessed was capable of holding more
than 10 rounds. Id. at *8. The parties agreed that the statute was silent on this
question. Id. This Court ruled that that government was required to prove that the
defendant knew that the magazine was capable of holding more than 10 rounds, and
because the government had failed to do so, this Court reversed appellant’s
conviction. Id. at *10.
In Mr. Robertson’s case, the government was required to prove that the
magazine he possessed had the capacity to hold more than 10 rounds and feed them
into the weapon. The government’s brief in this Court concedes that there was no
evidence that the magazine possessed by Mr. Robertson could feed more than 10
rounds into the firearm:
Because the spring and base plate of the magazine in this case were
protruding from the bottom of the magazine (11-8-22 Tr. 10), we
concede there was no evidence that Robertson’s magazine could feed
more than 10 rounds into the firearm.

Gov. Br. at 20.

Because the government concedes that there was no evidence that the

magazine in this case could feed the ammunition into the weapon, Mr. Robertson’s
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conviction should also be reversed on this ground as well.

CONCLUSION

WHEREFORE, for all the reasons set forth above, and in Mr. Robertson’s
initial brief, this Court should rule that Mr. Robertson’s conviction for possession of
a large capacity ammunition feeding device must be vacated because the government
did not prove it was operable. In addition, for the reasons set forth in Mr.
Robertson’s initial brief, all of Mr. Robertson’s convictions should be reversed
because the evidence used to secure his convictions was seized as a result of an
unlawful stop and search of Mr. Robertson, without reasonable, articulable
suspicion, and this evidence must therefore be suppressed. This case should be

remanded for further proceedings consistent with the Court’s mandate.

Respectfully submitted,
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