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GLOSSARY 

Local  631 . . . . . . . . . .  American Federation of Government Employees, 
     AFL-CIO, Local 631 

CMPA. . . . . . . . . . . . . . Comprehensive Merit Personnel Act      

The District. . . . . . . .    District of Columbia 

PERB. . . . . . . . . . . . .   Public Employee Relations Board 



I. PERB Did Not Consider The Proposals In The Negotiability Appeal

       PERB asserts Local 631 did not challenge the imposition of the vaccine 

requirement, in filing the negotiability appeal and the motion for reconsideration, 

Respondent PERB's Brief at 17-18.  Local 631's Negotiability Appeal, J.A. 18, 

specifically raised  the issue of the District not relying upon  the management 

right for emergencies, D.C. Code § 1-617.08(a)(6), during negotiations.  Local 

631's negotiability appeal did raise the failure of the District to assert any 

management right to the specific Local 631 proposals J.A. 20, 21, 24,  25, 26, 27, 

and 28.  PERB did not rule on Local 631's negotiability proposals, rather deciding 

all the proposals were non-negotiable, based upon the management right to 

unilaterally implement the vaccination requirement, due to the alleged emergency, 

American Federation of Government Employees, AFL-CIO Local 631 and D.C. 

Office Of Labor Relations and Collective Bargaining, et. al, PERB Case No. 22-

N-02, Slip Op. 1804,  (Dec. 21, 2021), J.A. 6.  Local 631's reply in the

negotiability appeal, asserted the emergency authority of the Mayor had expired, 

Administrative Record 236-8 and American Federation of Government Employees, 

AFL-CIO Local 631, J.A. 6, n. 4.  PERB's assertion the legality, of the vaccination 

requirement was not challenged by Local 631, is not supported by the record.  

PERB chose not to consider the arguments raised by Local 631.  PERB decided 

the negotiability  appeal, based upon an erroneous interpretation and application of 
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 the COVID-19 Response Emergency Amendment Act (COVID-19 Amendment) 

and the Comprehensive Merit Personnel Act (CMPA). The COVID-19 

Amendment,  specifically, limited the taking of unilateral action to those actions 

listed in the legislation.  PERB's failure to apply the law correctly to Local's 631's 

negotiability appeal is an error of law and should not be upheld.  Judge Puig-Lugo, 

incorrectly applied the law, in giving deference to PERB's erroneous interpretation 

and application of the law. 

II. A Claim Is Moot When The Behavior Cannot Be Repeated

     The District asserts Local 631 waived its right to full bargaining by not raising 

the issue before the Board and the case is moot because the District is no longer 

applying the vaccination requirement.  The District's assertion is incorrect.  Thorn 

v. Walker, 912 A. 2d. 1192, 1195 (D.C. 2006), held a case is moot when the parties

"lack a legally cognizable interest in the outcome" [citations omitted].  To find a 

claim moot, a court must decide the behavior complained of, cannot reasonably be 

expected to recur, Fraternal Order of Police Metropolitan Labor Committee v. 

District of Columbia, 82 A.3d. 803, 813-14 (D.C. 2014). 

The issue raised in this appeal and raised in Superior Court is whether PERB can 

apply the CMPA to permit management rights to be unilaterally implemented,  
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without bargaining with a union.  The issue of full bargaining was before PERB 

during the negotiability appeal and was not ruled upon by PERB.  Before the 

Superior Court, Local 631, specifically raised the issue of PERB's failure to decide 

the negotiability of each proposal, J.A. 88-9.  Local 631 did not waive the issue of 

full bargaining and requested the court order PERB to issue a decision ordering the 

District to negotiate on all subjects, id.  The District's claim, Local 631 waived the 

subject of full bargaining, is not supported by the record. 

       The District's assertion the claim is moot is not correct.  The PERB decision 

changed the long standing PERB precedent, applying the CMPA to require 

bargaining with a union, prior to implementing a management right.  Without a 

correction of this decision from PERB, the District, in an emergency, would be 

free to implement changes to the working conditions of union employees, without 

bargaining with the union.  The District's abandonment of the vaccination 

requirement does not change the effect of the PERB decision, on the rights of 

unions to bargain over issues, under the CMPA.  As PERB cited in its brief, PERB 

interpreted the emergency provision of the CMPA to permit unilateral 

implementation of actions in any emergency, Respondent PERB's Brief, at 12-15.  

Without the decision being reversed, Local 631 will continue to be affected by this 

decision, when an emergency arises, under the CMPA.  The voluntary  
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abandonment of the vaccination requirement does not correct the ruling on 

unilateral implementation raised by this appeal and does not correct the erroneous 

interpretation and application of the CMPA.  Management rights, under the 

CMPA, have been held to be subject to bargaining, prior to implementation of 

changes to working conditions, American Federation of Government Employees, 

AFL-CIO Local 631, et. al v. D.C. Water and Sewer Authority, PERB Case No. 22-

U-18, Slip Op. 1837, at 6-7 (Apr. 27, 2023).  Local 631 requests the court reverse

the decision in this matter, which was based upon an error of law.  PERB's ruling, 

upheld by the court,  if not reversed, permits the District to unilaterally impose 

changes on union employees, in an emergency. 
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Conclusion 

       Local 631, based upon the foregoing and the record in this matter, respectfully 

requests the PERB decision in this matter be reversed and this case be remanded to 

PERB with instruction to reverse PERB Opinion 1804 and issue a decision,  on the 

negotiability appeal, initially submitted by Local 631. 

Respectfully, 

       /s/Barbara B. Hutchinson 
 Barbara B. Hutchinson 
 Attorney for Appellant 
 1325 G Street, N.W. Suite 500 
 Washington, D.C. 20005 
  Telephone: (202) 449-7716 
  Facsimile: 301) 577-3764  
  Email: bbhattync@gmail.com 

mailto:bbhattync@gmail.com
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