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ARGUMENT

1 M30 S ARGUMENT RELIES PRIMARILIY ON HYPOTHECAL

QUESTIONS AND MATTERS WHICH ARE NOT PRESENT UNDER

THE FACTS AND ALLEGATIONS OF THIS PARTICULAR CASE

In its Biief, Appellee MBO Settlements, Inc (“MBO”) argues that the tiiai

cou1t was couect in determining that expert testimony would be tequiied to

establish the duty of care f01 M130, as a settlement and escrow agent undet the

facts of this case In support of its argument, MBO seeks to expand the fact

findei’s scope of inquiry beyond the issues in this case, in an apparent eff01t to

establish that a laypeison could not examine the actual evidence and decide

whethei MBO had acted negligently or breached its fiduciary duty Setting aside

MBO s inelevant and distracting leferences to non issues, the actual duties of

MBO in this case are straightforwaid, discrete and uncomplicated enough f01 a

laypeison to make well reasoned findings of fact

Again, it is well settled that "[a] plaintiff must put on expert testimony to

establish what the standaid of care is if the subject in question is so distinctly

telated to some science, profession or occupation as to be beyond the ken 0f the

avelage 1aype1 son " Distiict of Columbia V Arnold & Portel, 756 A 2d 427, 433

(D C 2000) (citations omitted) Conversely, no expert testimony is needed if the
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subject mattei is "Within the realm of common knowledge and everyday

expeiience ” I_d_

Pelhaps seeking to complicate matters and raise the factual inquiiies to a

level beyond the 1ealm of common knowledge and everyday expeiience, MBO

asks seveial purely hypothetical questions which have no actual beaiing on the

claims and defenses in this case At page 11 of its Brief, W0 asks these

questions, to which Sim responds to each in order

1 “What is “clear title’ to the property?”

To the extent the meaning of the term is not Cleai 01 obvious to the

aveiage peison, MBO, a settlement company, would certainly be able to

define it and des01 ibe how it is achieved

2 “How is a bank lien recorded?”

It is not mere speculation to presume that the aveiage peison is

familial with publicly recorded documents, and how one is recorded is not

germane to the Clalms in this case in any event

3 ‘ Why would a bank lien be Iejected?”

Theie is no allegation in this case that a bank lien was 1ej ected

4 “What me the iespons1bi1ities of a settlement and esmow agent to

each party in the transaction?”
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This is anothe1 quest10n posed by MBO that st1 etches the boundaiies

of 1e1evance to the limit One could argue that most people a1e familiai with

the basic puipose of a 1eal estate settlement, that is to eithe1 complete a sale

01 a lefinance, collect and distiibute funds and mood documents in the

county land 1ecords The allegations presented in this case are simply that

MBO collected Sim’s funds but d1d not disbu1se them to pay celtain chaiges

as shown on the settlement statement, and that MBO did not receid the

lendei ’ 5 security instrument

5 “How we funds applied and disbursed?”

A better quest10n for the factfindei would appeal to be, “wele the

funds applied and disbuised?”, Which is a question of pi ovable fact requiling

110 special expeitise Eithei the funds that ale shown on the settlement sheet

as having been collected from Sim weie paid by MBO to the payee shown

on the settlement sheet, or they wele not

6 “How are propeity taxes estimated?’

In the context of the claims and allegatlons set forth in the Complaint,

it 1eally does not matter one way or anothei how property taxes ale

estimated

7 ‘What is a tax sale and how is it redeemed?”
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These inquiries ale best answered by the applicable statutes, which

cleaily define a tax sale, the tax sale process and the exact pioceduies

1equired to iedeem An expert witness could not explain the tax sale

iedeinption process any bette1 than the statutes themselves In fact an

expert’s opinion on statutory requirements would only inteiject possible

ambiguities whe1e none exist otherwise The carefully w01ded language oi

the tax sale statutes, as crafted by the legislature, will govern the matte1 in

any event

Sim analyzes these questions being posed by MBO to show that MBO’s

a1 gunient is based on questions that either need no answer at a trial in this case 01

that can be answered without the need f01 an expert witness Regardless of then

lack of 1elevance MBO then pioceeds on page 12 of its Biief with anothei list of

items that “a flier of fact would need to know” Sim addresses that list as follows

1 “The requirements to get licensed as a settlement agent ”

The1e ale no allegations 01 issues 1aised in this case as to whethei

MBO was licensed as a settlement agent, and there is no 1eason for the juiy

to be told of the licensing procedure

2 “The piocedules and steps to close on a loan”

This broad question is again irrelevant to this case What is 1elevant

ale the piocedures and steps MBO took to close on Sim s loan, specifically
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whethei they made certain payments and whether they reCOIded the secuiity

instrument

3 “How a Deed of Trust may be rejected by the Distlict of Columbia”

Sim meiely alleges that 1V£BO never recorded the Deed of Trust and

proving that fact requiies no expert testimony The Land Receids of the

Distiict of Columbia are easily accessible to everyone If MBO wants to

0tfe1 a defense to its not having 1e001ded the Deed of T1ust based on some

action of the Distiict of Columbia, that is their burden to prove

4 “What is 1equired to record a Deed of Trust ”

Again, Sim merely alleges that it paid MBO t0 1ecord the Deed of

Trust and that MBO did not do so Proving that fact requires no expeit

testimony

5 “Why a Deed of Trust may be rejected by the Distiict Of Columbia

This is also not a relevant issue under Sim’s allegations

6 “Tax classifications of property Within the District of Columbia ”

This is another issue with minimal relevance, at best, to the case

bef01e the Court Also, tax classifications a1e defined by statute and iequiie

n0 des01 iptlon from an expert witness

7 “How those tax classifications affect recording Deeds of Tiust ”
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A lepresentative of the Office of the Rec01der of Deeds would be best

suited to testify on this issue, and such a repiesentative was named as a

potential witness in this case

8 “How and When escrow funds can and should be disbuised afte1

closing °’

This is also a question that is not “beyond the ken of the average

peison ” The question answers itself as to When funds are disbu1 sed aftei

Closing How funds are disbursed, by a Check 01 Wire transfer, is certainly

not a difficult concept to grasp and not beyond any peison’s everyday

expeiience in paying bills and other financial obligations

9 “The Iesponsibilities a settlement/escrow agent has With respect to the

borrowei and the bank ”

Again, under the claims and allegations of this case, the

responsibilities of this settleinent/esmow agent, NIBO, ale set forth in the

settlement statement and the lendei’s W1itten instructions This is

documentary evidence that speaks for itself and can be understood by the

average pe1s0n Without input from an expert

While MBO can speculate on any nu1nbe1 of questions and issues f01 which

expat testimony might be necessary in other cases involving 1ea1 estate

settlements, MBO chooses for the most part to not address the actual questions the
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jury is likely to face in this case In Ibn Tamas V United States, 407 A 2d 626

(D C 1979), the Couit noted that whethe1 expert testimony is 1elevant 01

admissible depends on the particulai facts and allegations of each case ‘The

substantive element of this test, whether the expert Witness‘ subject mattei is

beyond the ken 0f the average layman,’ means that [the expert’s] testimony, to be

admissible, must p1 ovide a relevant insight Which the jury otherwise could not gain

in evaluating appellant‘s self defense testimony about her ielationship With hei

husband Mme specifically, [the expert] must purport to shed light on a 1e1evant

aspect 0fthei1 relationship which a layperson, without expert assistance, would not

peiceive fiom the evidence itself ” I_d_ at 633

In conclusion, MBO’s Brief bears close examination and dissection of the

iiielevant and non p1 obative issues it raises to create the appearance of a need f01

expeit testimony If the case is allowed to proceed to trial, Sim can and will be

able to show MBO’s negligence and breach of fiduciary duty undei the

documentary evidence and testimony of the various fact witnesses aheady

identified in this case
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II THE DISTRICT S ARGUMENT REGARDING THE PUBLIC DUTY

DOCTRINE WHICH IS NOT ADDRESSED IN SIM S INITIAL

BRIEF ARE WITHOUT MERIT UNDER THE FACTS OF THIS

CASE

Othe1 than The Distrlct’s a1 guments legalding the public duty doctline, Sim

has aheady addlessed The District’s a1gu1nents in its Brief and need not 1epeat

those he1e Under the public duty doctrine, a pelson seeking to hold The Distlict

liable for negligence must allege and prove that the Dist1ict owed a special duty to

the injured party, greate1 than or different from any duty which it owed to the

genel a1 public Akins V District of Columbla 526 A 2d 933 935 (D C 1987)

“When a claim is made that the Distlict negligently failed to protect

someone fiom hann, the person advancing that claim must ICCkOI’I at the outset

with ‘the fundamental principle that a government and its agents a1e undeI no

general duty to provide public services, such as police protection, to any pa1'ticu1a1

individual citizen’ In order to convert a general duty owed to the public into a

special duty owed to an individual, a plaintiff must allege and p1ove two things (1)

a dilect 01 continuing contact between the injured patty and a governmental agency

01 official, and (2) a justlfiable 1eliance 0n the part of the injured party Kim

D1strict of Columbia 576 A 2d 718 720 (D C 1990)

The purpose of the public duty doctrine is to shield the Distlict and its

employees f101n liability associated with providing “public serv1ces ’ As applied

10



by the couit it has operated to bar lawsuits by a pelson seeking, as an individual,

to enf01ce the duties to prevent c1ime and otherwise protect against injury in the

absence of a special 1e1ationship which imposes a special legal duty’ Powell v

Distiict of Columbia 602 A 2d 1123 (D C 1992) (internal citations omitted)

“Fiom this general plinciple, Professor Cooley formulated the following 1ule f01

deteimining when a public official owes a duty

If the duty which the official authority imposes upon an officel is a duty to

the public, a failuie to perform it, or an inadequate 01 eironeous

peiformance, must be a public, not an individual injury, and must be

iedressed, if at all, in some form of public piosecution On the other hand,

if the duty is a duty to an individual, then a neglect to perform it, on to

perform it properly, is an individual wrong, and may support an

individual action for damages ‘The failure of a public officei to peifonn a

public duty can constitute an individual wrong only when some peison can

show that in the public duty was involved also a duty to himself as an

individual, and that he has suffered a special and peculiar injuty by 1eason of

its nonpe1formance ’ (emphasis supplied)

The Court in Powell went on to further define the meaning of a “special

1e1ationship” in this context “[T]he court adopted a two piong test for a ‘special

relationship’ of this kind, under which a plaintiff must demonstiate ‘1) a di1ect

contact or continuing contact between the Victim and the governmental agency 01

official; and 2) a justifiable reliance on the part of the Victiin’ The fist piong,

which focuses on the contact between the plaintiff and the public official, 1equi1es

‘some form of pIiVity between the police department and the Victim that sets the
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Victim apart from the general public That is, the Victim must become a

1easonably f01eseeab1e plaintiff ” Powell, supra (internal citations omitted)

Fiist, the Distiict does not identify any case where the public duty doctiine

has been applied to a tax sale process, so all its citations are distinguishable on that

basis Second, even if the doctiine applies to this case, it is clear the special

relationship exception also applies 2011 Counties was sending e mails diiectly to

celtain District rep1 esentatives, asking specific questions regaiding the status of the

taxes for the Property, and The District was directly and peisonally iesponding to

those questions (APX 360 365) 2011 Counties was relying on those diiect

iesponses when deciding whethe1 or not to continue its tax sale fOIeclosuie case,

and was justified in doing so Sim’s managing member was also diiectly engaged

with The Dist1iot over the tax status of the Property (APX 190) And because

The Distiiot provided false information to the ownei of the Pioperty, the

f01eclosu1e case continued beyond the point where Sim had aheady fully redeemed

the tax sale

“It is axiomatic that the Distiict is ordinarily liable f01 the negligence of its

employees Thus, to preclude summary judgment on a theory of pi imary

negligence, theie must be evidence from which a jury could reasonably conclude

that B1 own, the Distiict's agent, negligently failed to secuie the meter covei (‘the

tequisite showing of a genuine issue for tiial is predicated upon the existence of a
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legal theory which iemains Viable under the asserted version of the facts ”

Shaman V Distiict of Columbia, 653 A2d 866, 870 (D C 1995) This case

involves allegations of negligence acts made by The Distiict’s employees diiectly

t0 the ownei 0f the Property, which proximately caused Sim’s damages, and it does

not fit under the public duty doctrine

At a minimum, thele is a genuine dispute in this case whether The Distiict

misinformed 2011 Counties (the owner of the Property at the time) with false

intOImation, which caused the tax sale foreclosure case to continue and the tax

deed to be issued in error after Sim had fully redeemed the Property Since The

Distiict had diiect and specific contact with the Property ownei legaiding the

status of the 1ea1 property taxes, the District cannot rely upon the public duty

d0ct1 ine as a valid defense to its actions in this case
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