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JURISDICTIONAL STATEMENT

Plaintift-Appellant Corporate Accountability Lab (CAL) brought a claim
under the District of Columbia Consumer Protection Procedures Act (CPPA), D.C.
Code § 28-3901 et seq., against Defendant-Appellee Sambazon, Inc. CAL alleged
that Sambazon made misleading representations to District consumers by marketing
its acgai product supply chain as thoroughly monitored and free from child labor. In
reality, CAL alleged, child labor is endemic to the acai industry, and Sambazon’s
supply chain is not as protected as the company promises. CAL sought declaratory
and injunctive relief, and alleged just one count, violation of the CPPA. The lower
court had jurisdiction pursuant to D.C. Code §§ 28-3905(k)(1)(B), (k)(1)(D), and
(k)(2). On November 14, 2023, the lower court, following a choice-of-law analysis,
granted Sambazon’s motion to dismiss in toto based on application of California law.
On December 1, 2023, CAL filed its notice of appeal from that decision. This Court
has jurisdiction under D.C. Code § 11-721 and D.C. Rules of Appellate Procedure 3
& 4.

STATEMENT OF THE ISSUES

(1)  Did the Superior Court err in finding a true conflict between the District of
Columbia’s Consumer Protection Procedures Act (CPPA), D.C. Code § 28-
3901 et seq., and California’s Unfair Competition Law (UCL), Cal. Bus. &

Prof. Code § 17200 ef seq., on the facts of this case?



(2)  Assuming a true conflict existed, did the Superior Court err in its application
of the Restatement (Second) of Conflicts of Laws Section 145 factors when it
found that California had the stronger governmental interest?

(3) Assuming the Superior Court’s conflict-of-law holding was error, did
defendant’s remaining arguments require dismissal?

STATEMENT OF THE CASE

CAL filed its Complaint in Superior Court on March 28, 2023, alleging that
Sambazon violates the CPPA by making false and misleading statements about the
labor conditions in its acai berry supply chain. (Complaint (“Compl.”) 9 14-22, 61-
67; A9-11, A18-19.)! CAL asserted its standing to contest these misrepresentations
as a nonprofit organization under D.C. Code § 28-3905(k)(1)(C), which authorizes
such suits on behalf of the general public, and as a public interest organization under
Section 28-3905(k)(1)(D), which allows suits if a District consumer could also sue.
(Compl. 99 62-63; A18.). In addition to the overwhelming evidence of child labor as
endemic and foundational to the acai harvesting industry, CAL identified specific
evidence that defendant, contrary to Sambazon’s promises, its own supply chain is
porous and does not guarantee the absence of child labor. Two Brazilian acai

merchants, identified in CAL’s Complaint by name, have stated, for example, that

I'CAL also named Ecocert USA, creator of the “Fair for Life” certification
program used by Sambazon, as a defendant. CAL voluntarily dismissed its claims
against Ecocert USA on September 12, 2023.
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they sold berries to ships supplying Sambazon with “no questions asked” about the
origin of those berries. (/d. § 40; A14.)

On its products and consumer-facing website, however, Sambazon makes
representations inconsistent with this reality:

“[B]y creating our own responsibly managed supply chain . . . we can establish a
direct connection between our farmers and our consumers. [W]e oversee the
traceability of the Organic Acai, from the moment it is wild harvested and
transported by riverboats, to its inspection by hand. . . .” (Compl. § 10; AS.)

“[A]ll Sambazon products are ethically sourced.” (/d. 9 23; A11.)
“[Sambazon] care[s] for the people [it] works with.” (/d.; A11.)

“Every time you enjoy [Sambazon’s Fair for Life Certified agai products] you’re
... directly giving back to family farmers who harvest wild Acai” by driving a
“Fair Wages & Labor Practices.” (/d. § 24; A11.)

“Each time you purchase a SAMBAZON product, you can feel good knowing
you are helping the Amazon and its people . . ..” (Id. § 25; A12.)

“We believe in transparency. And we understand how important it is to know the
food you and your family consume is of the highest quality, while also being
ethically sourced, transported, and processed. By creating our own supply chain,
we can oversee every step of its journey, from the moment our fair trade food is
hand-harvested and transported by riverboats, to its inspection (by hand) and
environmentally responsible processing. It’s our guarantee to you: From the palm
of the tree to the palm of your hand.” (/d. 4 26; A12.)

Sambazon also claims that its “Fair for Life” certification means it follows “rigorous

standards” for “respect of human rights and fair working conditions,” and “ensur[es]

no child/slave labor occurs.” (Id. 49 27, 28; A12-13.)



In its Complaint, CAL alleged that Sambazon violates the CPPA, given the
reality on the ground, by representing to D.C. consumers that its acai goods “have a
source” or ‘“characteristics” they lack; representing the goods as possessing a
“standard, quality, grade, style, or model” they do not; misrepresenting a “material
fact” with a tendency to mislead; failing to state a material fact whose omission has
a tendency to mislead; using innuendo or ambiguity as to a material fact, with a
tendency to mislead; and advertising the goods without the intent to sell them as
advertised, in violation of D.C. Code § 28-3904(a), (d), (e), (f), (f-1), and (h). (/d.
67; A19.) CAL also alleged that these misrepresentations are material, as consumers
care deeply about child labor and will change their purchase habits if they became
aware of a brand using child labor. (/d. 99 47-52; A16-17.) CAL sought injunctive
and declaratory relief but no monetary damages. (/d. 9 22; A11.) The relief sought
pertains only to the District of Columbia and is based specifically upon
misrepresentations to consumers in the District. (/d. Y 21-22, 57-60; A11, A17-18;
Prayer for Relief; A19-20.)

On July 28, 2023, Sambazon moved to dismiss based on choice-of-law
principles, arguing that its being headquartered in California creates a conflict of law
between the District’s CPPA and California’s consumer protection statutory scheme,
the Unfair Competition Law (UCL), California Business & Professions Code

§§ 17200 et seq. Both the CPPA and the UCL prohibit false or misleading



advertising. The conflict, Sambazon asserted, was that California’s UCL requires
private plaintiffs to establish injury-in-fact through lost money or property, while the
CPPA does not. (MTD at 7-9; A32-34.) Sambazon argued that under the Restatement
(Second) of Conflicts, to which DC courts look in the face of a true conflict,
California is the forum with the most significant relationship to the dispute. (/d. at
9-13; A34-38.)

Sambazon also argued that CAL lacks standing to bring the action. Sambazon
contended that that (1) Article III standing requirements apply to nonprofit actions
under the CPPA, which CAL could not meet because of the lack of injury-in-fact (/d.
at 13-15; A38-40); and (2) a public interest organization can have DC Code § 28-
3905(k)(1)(D) standing only if it identifies a specific consumer or class of consumers
who have standing, which CAL did not do in its Complaint (/d. at 15-16; A40-41).

Finally, Sambazon argued that CAL failed to state a claim for relief. It asserted
that CAL had not pled any false or misleading statements, or what consumers
understand ethically sourced to mean. Sambazon asserted that ethical sourcing is not
“merely limited to the issue of forced or child labor”; that it did not make specific
guarantees against child labor; and that CAL failed to allege facts that that would
show child labor was actually occurring in its supply chain. (/d. at 16-19; A41-44.)

CAL opposed dismissal on September 13, 2023. CAL noted that the CPPA

provides “maximum standing” for public interest organizations, above and beyond



the requirements of Article III, and does not require injury-in-fact. (Opposition
(Opp.) at 2-6; A328-32.) CAL also argued that there was no choice-of-law issue,
because (1) the Complaint seeks to end unlawful conduct in the District only, (2)
Sambazon sells and markets products in the District, and (3) such questions are
usually not appropriate for a motion to dismiss. (/d. at 7-10; A333-36.) Finally, CAL
countered that the misrepresentations were actionable under the CPPA, and that the
meaning of those representations, including “ethical sourcing,” was clear. (/d. at 10-
15; A336-41.)> Sambazon replied in support of the motion to dismiss on October 10,
2023.

On November 11, 2023, the Superior Court, by Hon. Shana Frost Matini,
granted Sambazon’s motion based on choice of law [hereinafter Order.] The court
looked to whether a true conflict existed between the District’s CPPA and
California’s UCL and answered affirmatively: the distinction in how the CPPA and
the UCL are written, with the CPPA permitting nonprofit public prosecution suits
without injury and the UCL requiring financial injury to bring such cases, sufficed
to show a true conflict existed. (Order at 3-4; A352-53.)

Since the court found that both jurisdictions had an interest here—the District

in protecting its consumers and California in governing entities headquartered

> To the extent the District Court might disagree with the clarity of the
allegations, CAL sought leave to amend. (/d. at 15; A341.)
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there—it applied the four-part modified governmental interest analysis drawn from
the Restatement (Second) of Conflicts Section 145: “(1) the place where the injury
occurred; (2) the place where the conduct causing the injury occurred; (3) the
residence, place of incorporation and place of business of the parties; and (4) the
place where the relationship, if any, is centered.” (/d. at 2, 4; A351, A353.)

The first factor broke for the District, as CAL alleged the injury occurred
where Sambazon sold its products and that Sambazon aimed marketing and
advertising at District consumers (/d. at 4-5; A353-54). The court found that the
second factor favored California, as the court concluded that CAL had conceded that
California was where defendant made its advertising and packaging decisions—in
the court’s view, where the injury was caused. The third factor favored neither
jurisdiction, as neither party was domiciled or incorporated in the District. (/d. at 5;
A354.) The fourth factor, the Superior Court found, favored California: in false
advertising cases, the “plaintiff’s relationship with the defendant” is where defendant
has its primary place of business and makes its advertising policies. (/d. at 5-6; A354-
55.) Balancing the factors, the court concluded that California law applied. The court
then held that plaintiff failed to meet the California UCL’s requirement of showing
loss of money or property, and so granted the motion. (/d. at 6-7; A355-56.)

CAL appealed to this Court on December 1, 2023.



STATEMENT OF THE FACTS

Acai berries are an increasingly popular health food in the United States. This
litigation arises from credible evidence of child labor in acai berry supply chains,
including that of Defendant Sambazon, despite Sambazon’s consumer-facing
representations to the contrary. Acai berries come from the Amazon rainforest,
growing on spindly trees that can reach up to 65 feet high. Because there is no
widespread mechanized process for harvesting acai berries, workers must climb up
trees with machetes to cut the berries down—tall, thin trees incapable of bearing
much weight. The workers rarely have any protection beyond wearing burlap over
their feet; injuries, particularly from falling, are common and sometimes fatal. A
2016 Brazilian government study, for example, found that nine out of every ten agai
harvesters had a family member suffer an injury in the industry. (Compl. 99 3, 32-
33,37;A7,Al13))

The agai harvesting industry is rife with child labor, since children, with their
lighter frames, are more able to scramble up the trees. Child labor is a “crucial
element” of the extraction process. Due to the growing acai market, children now
climb 10 or more trees a day, even needing to jump from one tree to another. In 2022,
the United States Department of Labor added acai to its “List of Goods Produced by

Child Labor or Forced Labor.” (/d. 4 32-35; A13-14.)



Plaintiff CAL is a nonprofit public interest organization focused on labor and
other human rights violations. CAL aims to hold corporations nationwide
accountable for widespread abuse of worker rights. To that end, CAL works to
inform the public, including District consumers, about labor and sustainability
problems in various industries, including through publication of articles and reports
about labor issues. (Id. 9 5, 20, 56; A7, A10, A17.) CAL brought the instant CPPA
suit in an effort to keep consumers informed of such labor abuses. (/d. 9 20-22;
A10-11.)

Defendant Sambazon is a privately held company headquartered in California
and incorporated in Delaware, and one of this country’s largest importers and
merchants of acai products. Sambazon’s products are available in a range of stores
in the District, as well as nationwide. (/d. 9 6, 53; A8, A17.)

SUMMARY OF THE ARGUMENT

The Superior Court erred in dismissing CAL’s complaint based on its choice
of law analysis, which led it to wrongly apply California law to CAL’s claim. First,
no true conflict existed between District and California law, because applying the
District’s law would further the District’s policies, where the policies of California
would not be advanced. The CPPA is the nation’s broadest consumer protection law,
and it reflects the District’s policy favoring nonprofit or public interest organizations

bringing claims on behalf of consumers. The Legislature has amended the CPPA to



push back against any “chilling effect” on the ability of organizational plaintiffs to
bring suits in consumers’ interests. The CPPA also reflects the District’s policy of
bringing action to halt potential harm, not just on responding to past harm. Applying
the CPPA to CAL’s claims—just the sort of public interest organization, prophylactic
claim on behalf of District consumers’ rights that the District favors—would further
District policy. Applying the UCL, which is not concerned with District consumers
or public interest organizations standing in for those consumers, and not similarly
focused on stopping misrepresentations before they harm consumers, would not
further a California interest in this matter. Thus, there was no true conflict. Moreover,
there was no true conflict because CAL could have established organizational
standing in California, given California’s relatively liberal organization standing
rules and CAL’s role as a labor rights nonprofit expending resources on the issue.
No Restatement analysis was necessary.

Second, even if a true conflict existed, the lower court erred in how it weighed
the four Restatement factors used to determine which jurisdiction had the greater
interest. The court found that both Factor Two—where the conduct causing the
injury occurred—and Factor Four—where the relationship was centered—favored
California. But both factors should have favored neither jurisdiction, leaving the

balance of factors favoring District law.

10



While the Superior Court granted Sambazon’s motion to dismiss solely on
choice of law, Sambazon raised two other arguments as well. Neither provides a
ground for upholding the dismissal. Sambazon argued that CAL lacks standing, but
CAL has standing to pursue this matter as a public interest organization under D.C.
Code Section 28-3905(k)(1)(D) and as a nonprofit under Section (k)(1)(C).
Sambazon contended that CAL had failed to state a claim for relief under the CPPA,
but CAL alleged facts showing that Sambazon made actionable misrepresentations.

STANDARD OF REVIEW

Trial court orders granting a motion to dismiss are reviewed de novo. See
Wetzel v. Capital City Real Estate, LLC, 73 A.3d 1000, 1002 (D.C. 2013) (citing
Hillbroom v. PricewaterhouseCoopers LLP, 17 A.3d 566, 573 (D.C. 2011)). Choice-
of-law issues are also subject to de novo review. See Washkoviak v. Sallie Mae, 900
A.2d 168, 180 (D.C. 2006) (citations omitted). On appeal from a motion to dismiss,
this Court “take[s] all factual allegations in the complaint as true.” Papageorge v.
Zucker, 169 A.3d 861, 863 (D.C. 2017) (citing Solers, Inc. v. Doe, 977 A.2d 941,
947-48 (D.C. 2009)). Any “uncertainties or ambiguities” must be resolved in the
plaintift’s favor; to affirm a grant of dismissal, it must be “self-evident from the face
of the complaint” that the plaintiff cannot succeed. Washkoviak, 900 A.2d at 180.

Complaints “need not plead law, nor do they have to match facts to every element
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of a legal theory.” ALDF v. Hormel Foods Corp., 258 A.3d 174, 188 (D.C. 2021)
(quotations omitted).

ARGUMENT

I. The Superior Court Erred in Dismissing CAL’s Complaint Based on
Choice of Law.

District of Columbia courts apply a two-step analysis to choice-of-law
questions. First, they assess whether there is a “true conflict” between the District’s
law and the law of the foreign jurisdiction allegedly sharing an interest in the matter.
Pietrangelo v. Wilmer Cutler Pickering Hale & Dorr, LLP, 68 A.3d 697, 714 (D.C.
2013). A “true conflict” arises when the two jurisdictions’ laws are different and
would produce different results in the case at bar. Id.; see also Krukas v. AARP, Inc.,
376 F. Supp. 3d 1, 27 (D.D.C. 2019); Levine v. Am. Psychological Ass’n (In re APA
Assessment Fee Litig.), 766 F.3d 39, 51 (D.C. 2014). A “false conflict” occurs where
states’ laws are “1) the same; 2) different but would produce the same outcome under
the facts of the case; or 3) when the policies of one state would be furthered by the
application of its laws while the policy of the other state would not be advanced by
the application of its laws.” Samenow v. Citicorp Credit Servs., 253 F. Supp. 3d 197,
203 (D.D.C. 2017); see also Barimany v. Urban Pace, LLC, 73 A.3d 964, 967 (D.C.
2013). A conflict of laws “does not exist when the laws of the different jurisdiction
are identical or would produce the identical result on the facts presented.” USA

Waste, Inc. v. Love, 954 A.2d 1027, 1032 (D.C. 2008) (citing Greaves v. State Farm
12



Ins. Co., 984 F. Supp. 12, 14 (D.D.C. 1997)). The absence of a true conflict requires
the application of District law by default. Pietrangelo, 68 A.3d at 714.

If a true conflict is identified, then District law evaluates which jurisdiction
has the greater interest by looking to four factors enumerated in the Restatement
(Second) of Conflict of Laws Section 145. See Iron Vine Sec., LLC v. Cygnacom
Sols., Inc.,274 A.3d 328, 348-49 (D.C. 2022). Those factors are: “(a) the place where
the injury occurred, (b) the place where the conduct causing the injury occurred, (c)
the domicil[e], residence, nationality, place of incorporation and place of business of
the parties, and (d) the place where the relationship, if any, between the parties is
centered.” Restatement (Second) of Conflict of Laws Section 145(2); see also
Washkoviak, 900 A.2d at 180. These factors are to be evaluated “according to their
relative importance with respect to the particular issue.” Id. If the Restatement
factors do not favor either jurisdiction, the forum jurisdiction’s law should apply. See
Levine, 766 F.3d 39 at 55 (citing Washkoviak, 900 A.2d at 182).

A.  The Superior Court erred in finding a true conflict between the

consumer protection laws of the District of Columbia and
California on the facts of this case.

The Superior Court found that a true conflict existed between California’s
UCL and the District’s CPPA. The court observed that the laws are not written
identically: the CPPA permits public interest organizations to act as private

prosecutors standing in the shoes of District consumers, without themselves having
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to suffer an injury. The UCL, by contrast, requires that any plaintiff have suffered an
“injury in fact and ha[ve] lost money or property.” (Order at 3; A352 (citing D.C.
Code § 28-3905(k) and Cal. Bus. & Prof. Code § 17204).) Based on this difference,
the Superior Court concluded that District law “would allow a nonprofit to bring the
instant case, whereas California would not,” and so moved on to consider the four
Restatement factors. (Order at 4; A353.)
The Superior Court erred in finding a true conflict.?
1. There was no true conflict because application of District

law would advance District policy, while application of
California law would not advance California policy.

First, there was no true conflict because “the policies of [the District] would
be furthered by the application of its laws while the policy of [California] would not

be advanced by the application of its laws.” Samenow, 253 F. Supp. 3d at 203.

* This absence of true conflict is preserved for the Court’s review. Sambazon
argued that a true conflict existed because CAL “could not bring” this action under
the UCL. Specifically, Sambazon argued that there were no allegations that CAL
“lost money or property, or was otherwise injured.” (MTD at 8-9; A33-34.) In
response, CAL argued that Sambazon’s claimed conflict of laws issue was
substantively baseless and ill-timed, being appropriate for a summary judgment
motion instead. (Opp. at 7-8; A333-34; accord Reply at 2; A344.) In reply, Sambazon
reiterated its argument for a true conflict. (Reply at 2; A344.) In its Order, the
Superior Court explicitly addressed the question, finding that “the District of
Columbia would allow a nonprofit to bring the instant claim . . . whereas California
would not.” (Order at 4; A353.) As an issue raised in a motion to dismiss and
addressed by the lower court, the question is reviewable. See Charlton v. Mond, 987
A.2d 436, 440 (D.C. 2010).
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District courts will apply another jurisdiction’s law if that state’s “interest in the
litigation is substantial” and applying District law “would frustrate the clearly
articulated public policy of that state.” Iron Vine, 274 A.3d at 348-49. That was not
the case here.

The CPPA and UCL address different evils in different ways, focusing on
different kinds of plaintiffs. From a policy standpoint, the CPPA (along with its
remedial features) is prophylactic, designed to address potentially harmful conduct,
and ongoing conduct. See D.C. Code § 28-3904 (barring unfair or deceptive trade
practices “whether or not any consumer is in fact misled, deceived, or damaged
thereby”). The CPPA is to be “construed and applied liberally to promote its
purpose.” D.C. Code Section 28-3901(c). As part of that liberal application, and
reflecting the legislature’s recognition that pursuing a CPPA action for
misrepresentation is typically cost-prohibitive for individual consumers—see
Comm. on Public Servs. and Consumer Affairs Memorandum on Bill 19-0581 (Now.
18, 2012) (Alexander Report), at 6 (attached as Addendum A)—the legislature in
2012 amended the CPPA to create new avenues to standing for nonprofit and public
interest organizations. The “stated purpose” of the amendments was to “provide
explicit new authorization for non-profit organizations and public interest
organizations to bring suit under the District’s consumer protection statute.”

Alexander Report, at 1. The amendments were made to counter the “chilling effect”
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of Grayson v. AT&T Corp., 15 A.3d 219 (D.C. 2011), on litigation by nonprofit and
public interest organizations: “The bill responds to Grayson by being more explicit
about the types of suits the Council intends to authorize,” Alexander Report 4, and
by effecting “maximum standing” for public interest organizations. /d. at 6. Thus,
the strong policy of the District is to protect its consumers by permitting public
interest organizations like CAL to counter all forms of misrepresentation within the
District, regardless of whether the misrepresentation already has injured those
consumers.

In terms of its policy aims, California’s UCL is different—meant to address
established, direct harm, not on prophylactic actions on behalf of the general public.
Compare CPPA Section 28-3905(k)(1)(D) (empowering public interest organization
with nexus to consumer interests to bring action on behalf of those consumers’
interests, including for harm not yet incurred) with UCL Section 17204 (limiting
actions to persons who have “lost money or property as a result of the unfair
competition™); see also Cal. Med. Ass 'nv. Aetna Health Inc., 14 Cal. 5th 1075, 1085-
86 (Cal. 2023) (acknowledging that 2004 ballot proposition altered UCL to require
plaintiffs to establish standing through injury from the noncompetitive practice).
Moreover, the UCL does not specifically encourage nonprofit public interest

organizations to bring claims where litigation would be cost-prohibitive for
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individual consumers; the CPPA is intended to do just that. See Alexander Report at
0.

In other words, the CPPA applies a precautionary principle to prevent harm
before it occurs, and it encourages nonprofit and public interest organizations to act
on behalf of consumers, given that misrepresentation claims are often too expensive
for individual consumers. The UCL, by contrast, seeks to remedy direct harms after
they occur and makes no special provision for encouraging organizational
representation to ensure greater access to justice for consumers. Hence, the policy
of the District would be advanced by applying its law here, as CAL seeks to prevent
future anticompetitive harm on behalf of District consumers at large. California’s
interest in remedying past anticompetitive harms is not implicated. The gap in policy
concerns means any conflict of laws is “false,” and the Superior Court’s analysis
should have ended there.

2. There was no true conflict because application of California

law would still have allowed CAL to establish
organizational standing.

Setting aside the policy concerns that obviate the conflict analysis altogether,
the Superior Court erred by failing to consider whether the actual outcome would
differ under the two jurisdictions’ consumer protection regimes on the facts
presented in CAL’s Complaint. (See Order at 3-4; A352-53.) The Superior Court was

correct that the two laws contain a clear textual difference that may (but does not
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have to) result in diverging outcomes: the UCL requires that a plaintiff suffer injury-
in-fact where the CPPA does not. Compare Cal. Bus. & Prof. Code § 17204 with
D.C. Code § 28-3905(k)(1)(D); ALDF, 258 A.3d at 179. But California law does
allow UCL actions under a theory of organizational/Havens standing, see Havens
Realty Corp. v. Coleman, 455 U.S. 363, 378-79 (1982), and does so relatively
liberally. See, e.g., Cal. Med. Ass’n, 14 Cal. 5th at 1082-83 (organizational standing
where plaintiff diverted staff time to combat harmful policy through investigation,
preparing informational materials, engaging with affected parties, and lobbying);
ALDF v. LT Napa Partners LLC, 234 Cal. App. 4th 1270, 1282-83 (Cal. App. 2015)
(organizational standing for nonprofit challenging violation of foie gras ban based
on expending resources supporting the ban, investigating defendant, and bringing
information to authorities).

Although CAL’s Complaint was not drafted with an eye toward California’s
UCL (because this is an action aimed at protecting District consumers), CAL
nevertheless alleged facts sufficient to show that it would have organizational
standing under that law. This obviates any conflict between the UCL and CPPA in
this case, meaning District law should apply. See Pietrangelo, 68 A.3d at 714.
California allows organizational standing under the UCL when, “in furtherance of a
bona fide, preexisting mission, [the organization] incurs costs to respond to

perceived unfair competition that threatens that mission.” Aetna, 14 Cal. 5th at 1082-
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83. Those expenses do not include spending on the litigation itself, see id., but almost
any other plausible expense spent fighting a defendant’s unfair practice can suffice
for injury-in-fact to challenge that practice under the UCL. Diversion of staff time
and office resources to combat a defendant’s misbehavior are an injury, since all
organizations operate with finite resources, and so having to divert labor or funds
necessarily means the organization could not spend those resources advancing its
mission in other ways. See id. at 1096-97. Time spent investigating or spent lobbying
authorities to act against a harm, for example, is such an expense. See LT Napa
Partners LLC, 234 Cal. App. 4th at 1280. So too is diversion of staff time from other
ongoing cases. See, e.g., S. Cal. Housing Rights Ctr. v. Los Feliz Towers
Homeowners Ass 'n, 426 F. Supp. 2d 1061, 1063 (C.D. Cal. 2005). Even acts such as
designing and disseminating literature to challenge a defendant’s anticompetitive
behavior can be an injury for UCL standing. See Friends of the Earth v. Sanderson
Farms, 992 F.3d 939, 942 (9th Cir. 2021). The expense need not be high, just an
“identifiable trifle” or “nontrivial amount.” Aetna, 14 Cal. 5th at 1082-83.

Given plaintiff’s mission, California’s willingness to accept organizational
standing for nonprofits spending resources to combat a wrong, and the allegations
in the Complaint, there is no true conflict here. CAL is a nonprofit organization
whose “bona fide, preexisting mission” is to address labor and other human rights

violations. CAL works to inform the public about labor and sustainability issues in
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a variety of industries through communications, research, and outreach. (Compl.
195, 20, 56; A7, A10, A12.) Widespread child labor in the agai industry, and
specifically the issue of porous supply chains and of misrepresentation to consumers
about those problems, threatens that mission. As the Complaint alleges, CAL
expended resources investigating Sambazon’s policies, products, and
representations. (Compl. 99 23-30; A11-13). Moreover, CAL intervened in disputes
surrounding Sambazon’s “Fair For Life” certification and how the process fails to
protect against abuses sufficiently. (/d. § 32 n.15; A13 (See Terrence McCoy, Small
children are climbing 60-foot trees to harvest your agai, Washington Post (Nov. 28,
2021), https://www.washingtonpost.com/world/2021/11/28/brazil-acai-child-
labor/.) As noted, California can consider such expenditures to meet the UCL’s
injury-in-fact requirement. Therefore, the Superior Court erred in finding a true
conflict of laws and turning to the Restatement factors.

In the alternative, this Court should remand for CAL to amend its Complaint
to address its standing under California law and the lack of true conflict. CAL
requested amendment if any portion of the pleading were found insufficient (Opp.
at 15; A341), but the Superior Court’s Order does not address this request. Given the
allegations already in the complaint, and California law’s willingness to confer

organizational standing under the UCL, such amendment would likely be fruitful.
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B. Even if there were a true conflict, the Superior Court erred in
applying and balancing the four Restatement factors.

If a true conflict exists, a court applies the four Restatement factors to
determine which jurisdiction has the most significant relationship to the dispute:

(a)  the place where the injury occurred,

(b)  the place where the conduct causing the injury occurred,

(c) the domicil[e], residence, nationality, place of incorporation and place
of business of the parties, and

(d) the place where the relationship, if any, between the parties is
centered.

Restatement (Second) of Conflict of Laws Section 145(2); see Pietrangelo, 68 A.3d
at 714. The Superior Court found that two of those factors favored California: where
the conduct causing the injury happened (factor two), and where the relationship was
centered (factor four). The Superior Court found that one factor favored the District,
where the injury itself occurred (factor one), while physical ties (factor three)
favored neither forum. (Order at 4-6; A353-55.) On balance, the court concluded
California had the greater interest, applied California law, and dismissed CAL’s
Complaint. (/d. at 6-7; A355-56.)

The Superior Court’s determinations regarding the second and fourth
factors—where the conduct causing the injury to occur happened, and where the
relationship was centered—were error. Neither factor should have favored

California, given the pleadings and the nature of the case as a nonprofit action in the
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interest of District consumers. Instead, both factors should have been held to be
neutral, leaving one factor favoring the District and three that were neutral. On that
balance, even if a true conflict did exist (as set forth above, it did not), District law
should have been applied. See Jones v. Clinch, 73 A.3d 80, 82 (D.C. 2013) (holding
that if two jurisdictions both have interest in application of their laws, “the forum
law will be applied unless the foreign state has a greater interest in the controversy”).

Regarding the second factor (the place where the conduct causing the injury
occurred), the Superior Court reasoned that a misrepresentation occurs where the
defendant sets its practices and policies. (Order at 5; A354 (citing Margolis v. U-
Haul Int’l, Inc., 818 F. Supp. 2d 91, 105 (D.D.C. 2011).) The Superior Court
concluded that this location was California, asserting that CAL “essentially
concede[d] that Defendant creates its advertising materials in California,” and thus
weighing factor in favor of applying California law. (Order at 5; A354 (citing Opp.
at 8; A334).)

But CAL made no such concession. In its Opposition, CAL argued that “the
fact that Sambazon may create the deceptive advertisements in California is
immaterial” (Opp. at 8; A334), language that the Superior Court cited (Order at 5;
A354 (citing Opp. at 8; A334)). But there was no concession—the use of “may,” and
the framing of the sentence itself, make clear that this sentence was assuming for the

sake of argument that Sambazon creates its messages in California. The Superior
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Court read too much into what CAL said. The document actually at issue, CAL’s
Complaint, contains no allegations about where Sambazon makes its decisions
regarding advertisements, packaging labels, and the like, or whether Sambazon has
regional marketing divisions responsible for allowing the misrepresentations to enter
the District. At no point has CAL asserted that Sambazon makes those decisions in
California, and no discovery has been taken on the issue, because the case is at the
pleadings stage. Indeed, Sambazon asserted in its motion to dismiss that the vast
majority of its business is in Brazil and that it is incorporated in Delaware. (MTD at
1, 11; A26, A36.) CAL’s Complaint, by contrast, alleges that Sambazon’s marketing
is directed at District consumers and that products labeled with the
misrepresentations are widely sold in the District. (Compl. 99 22, 24, 58, 60; All,
A18.) With no allegations and certainly no discovery as to where these policies were
made, or any concession that such policies are made in California, the Superior Court
erred when it weighed this factor in California’s favor. At the pleadings stage, “all
inferences therefrom [ ] drawn in favor of the plaintift.” Carlyle Inv. Mgmt. L.L.C.
v. Ace Am. Ins. Co., 131 A.3d 886, 894 (D.C. 2016). The second factor should have
favored neither jurisdiction.

The Superior Court also erred in finding that the fourth factor, “the place
where the relationship, if any, between the parties is centered,” favored California.

The court reasoned that, since CAL’s claims “arise out of the Defendant’s marketing
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decisions, which are made in California,” that is where their relationship was
centered. The court relied on Krukas v. AARP, Inc., 376 F. Supp. 3d 1 (D.D.C. 2019),
in which a plaintiff sued over misrepresentations involving an insurance policy the
plaintiff had purchased. Although the plaintiffs in Krukas bought the policy in
Louisiana and renewed it in Florida, the relationship between the parties was found
to be centered in the District, because that was where the advertisements on which
the plaintiff relied were made. (See Order at 5-6; A354-55 (citing Krukas, 376 F.
Supp. 3d at 31).) The Superior Court’s error was in applying this factor at all, because
there is no preexisting relationship between the parties here; this case is about
misrepresentations aimed at District consumers, not (necessarily) about products
purchased. The Restatement asks the court to look to the “relationship, if any”
between the parties. Restatement Section 145(2) (emphasis added). As such, this
factor is applicable only where “there is a relationship between the plaintiff and the
defendant and when the injury was caused by an act done in the course of the
relationship.” Am. Nat’l Ins. Co. v. JPMorgan Chase & Co., 164 F. Supp. 3d 104,
110 (D.D.C. 2016) (quoting Restatement [ Second] of Conflicts of Laws, Section 145
comment ¢); see also Levine, 766 F.3d at 54 (holding that relationship between
nonprofit and its members did not have a clear “center”’). Other matters where the
fourth factor has applied have involved wronged consumers with some kind of

preexisting financial relationship with defendant. See, e.g., Krukas, 376 F. Supp. at
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9-10, 31 (buying insurance); Margolis, 818 F. Supp. 2d at 106 (renting a U-Haul).
That was not the case here. The case does not depend on such a relationship, and so
this factor should favor neither jurisdiction. See Am. Nat’l Ins. Co., 164 F. Supp. 3d
at 110.

And even if the fourth factor were germane here, the court would still have
erred in incorrectly relying on CAL’s purported “concession,” discussed above,
which the Superior Court used to find that the relationship was centered there. (Order
at 5-6; A354-55 (citing Opp. at 8; A334).) Again, CAL made no such concession,
and the court should not have concluded otherwise.

C. Questions of choice of law should be reserved for summary
judgment.

As CAL argued below (Opp. at 7; A333), choice-of-law questions are “better
suited to resolution on motions for summary judgment, after an opportunity for
discovery.” Jones v. Lattimer, 29 F. Supp. 3d 5, 10 n.3 (D.D.C. 2014) (citing La
Reunion Aerienne v. Socialist People’s Libyan Arab Jamahiriya, 477 F. Supp. 2d
131, 137 (D.D.C. 2007)). That is particularly true if the court thinks the allegations
in the pleading are “insufficient to evaluate adequately the choice of law issues raised
by the defendant’s motion.” /d. And of course, a tie goes to the runner: on a motion
to dismiss, the court construes all facts, inferences, and uncertainties in the plaintift’s

favor. See Washkoviak, 900 A.2d at 182.
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The Superior Court’s analysis was premature. As discussed, while CAL’s
allegations suffice to show it would have had standing under California’s UCL on
these facts, and thus that there was no true conflict, the complaint was not written
toward that end, and so factual development would have permitted a more complete
evaluation of the issue. Similarly, CAL did not plead where Sambazon makes its
advertising and marketing decisions, or where Sambazon makes its decisions
regarding the District, since CAL does not know. Those are issues of significant
import in the Restatement analysis, particularly in a misrepresentation case. See
Krukas, 376 F. Supp. 3d at 30; Restatement (Second) of Conflicts of Laws Section
145 and comments. Factual development would have aided in clarity.

Resolving this issue as a matter of law was unnecessary, and was error, given
that factual development would have resolved lingering uncertainties. This question,
to the extent the Restatement factors needed to be considered at all—as set forth
above, CAL contends there was no true conflict necessitating consideration of the
Restatement factors at all—should have been left for summary judgment.

k% sk

There was no true conflict here. But if there had been, the second and fourth

Restatement factors should have been neutral, not weighed in favor of applying

California law. Properly weighing the factors leaves the first factor favoring District
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law and the three other factors silent, so the Restatement factors favor applying
District law.

And even if this Court were to find that one factor supports District law while
another supports California law, an equal balance of factors would favor the District,
CAL’s chosen forum. At a bare minimum, the balance of the factors would be
unclear—it would certainly not favor California. If the Restatement factors do not
favor either jurisdiction, the forum jurisdiction’s law should apply. Levine, 766 F.3d
39 at 55 (citing Washkoviak, 900 A.2d at 182).

II. Sambazon’s additional arguments before the Superior Court ran

counter to this Court’s precedent and did not require dismissal of the
Complaint.

The Superior Court disposed of this matter entirely under choice-of-law
principles and did not reach Sambazon’s two additional arguments for dismissal.
(Order at 6-7; A355-56.) First, Sambazon argued that CAL failed to plead injury-in-
fact to either itself or District consumers and therefore lacks standing. (MTD at 13-
16; A38-41; see also Reply at 4; A346.) Second, Sambazon argued that CAL fails to
state a claim because the Complaint does not identify any false or misleading
statements, allege what “ethically sourced” means to District consumers, or allege
facts proving child labor is actually occurring in Sambazon’s supply chain. (MTD at

16-19; A41-44; see also Reply at 4-5; A346-47.) The first argument runs counter to
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this Court’s decisions and the words of the CPPA, and the second argument distorts
the Complaint. Neither argument would have warranted dismissal.

A. CAL has standing to pursue this CPPA claim on behalf of DC
consumers as a public interest organization and as a nonprofit.

First, CAL had standing to bring this action. Sambazon argued in the court
below that CAL “does not plead injury in fact to, respectively, itself or District
consumers.” (MTD at 13; A38.) As this Court is aware from previous decisions, the
CPPA provides for two types of standing for organizations like CAL, neither of
which requires pleading injury-in-fact beyond what CAL already has pleaded (see
Opp. at 1-6; A327-32). A public interest organization may, “on behalf of the interests
of a consumer or a class of consumers, bring an action seeking relief from the use
by any person of a trade practice in violation of a law of the District if the consumer
or class could bring an action,” provided the public interest organization has a
“sufficient nexus to the interests involved of the consumer.” D.C. Code § 28-
3905(k)(1)(D). There is no additional requirement of injury-in-fact. See ALDF v.
Hormel Foods Corp.,258 A.3d 174,179 (D.C. 2021); see also D.C. Code § 28-3904
(stating that CPPA violation occurs “whether or not any consumer is in fact misled,
deceived, or damaged thereby”). Alternatively, a nonprofit “may, on behalf of itself
or any of its members, or on any such behalf and on behalf of the general public,
bring an action seeking relief from the use of a trade practice in violation of a law of

the District”; there is no injury-in-fact requirement in that statute either. D.C. Code
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§ 28-3905(k)(1)(C).* Subparagraph (C) permits nonprofits to sue on behalf of itself
or its members, including “tester standing,” based on the organization buying goods
or services to test their qualities; Havens/organizational standing is also available.
1d.; see also Hormel, 258 A.3d at 190, Alexander Report at 4-6.

Subsection (k)(1)(D) was “intended to confer maximum standing for public
interest organizations, beyond what would be afforded in a federal case under a
narrow reading of prior federal court decisions on federal standing.” Ctr. For Inquiry,
Inc. v. Walmart, Inc., 283 A.3d 109, 114-15 (D.C. 2022); cf. Beyond Pesticides v.
Sargento Foods, No. 2021 CA 000178 B, 2021 D.C. Super. LEXIS 11, at *8 (D.C.
Sup. Ct. June 23, 2021) (noting that (k)(1)(D) was “intended to explicitly and
unequivocally authorize the court to find that a public interest organization has
standing . . . beyond what would be afforded under a narrow reading of prior DC
court decisions, and beyond what would be afforded in federal case”). In an action
brought under (k)(1)(D), specifically, the Superior Court has interpreted the statute
and this Court’s decisions to establish that “violations of the [CPPA] (for example,
improper trade practices and misrepresentations in advertising) can by themselves

confer standing on affected consumers, regardless of whether the consumers suffer

* A nonprofit is an entity that is not an individual and not operating for profit;
a public interest organization is a nonprofit operating in whole or part to promote the
rights of consumers. D.C. Code § 28-3901(14) & (15). There is no dispute that CAL
meets both definitions.
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further injury.” Organic Consumers Ass 'n v. Gen. Mills, Inc., No. 2016 CA 6309 B,
2017 D.C. Super. LEXIS 4, at *6-7 (July 6, 2017) (citing Grayson, 15 A.3d at 250).
Nor is a (k)(1)(D) plaintiff obligated to establish Article III standing. See Hormel
Foods, 258 A.3d at 183.

The test for standing under (k)(1)(D) does not require injury. Instead, it poses
three questions: is the plaintiff a “public interest organization,” has a consumer or
class of consumers that could sue in their own right been identified, and does the
plaintiff have a sufficient nexus to those consumers’ interests to adequately represent
them. See Hormel Foods, 258 A.3d at 185 (citing D.C. Code § 28-3905(k)(1)(D)).
CAL is a public interest organization. (Compl. 9 5, 20, 56; A7, A10, A17.) There is
a class of District consumers capable of bringing this suit; the challenged
misrepresentations are reaching District consumers (id. | 6-7, 23-27, 29-30; AS,
Al11-12, A13), and that CPPA violation by itself confers standing on those
consumers, see, e.g., Gen. Mills, Inc., 2017 D.C. Super. LEXIS 4, at *6-7. Finally,
CAL has a strong nexus to the interests of consumers in revealing and avoiding child
labor in corporate supply chains, because such labor abuses are CAL’s primary focus
(Compl. q 56; A17) and CAL is suing to vindicate the rights of District consumers
(id. 99 19-21, 62; A10-11, A18). Therefore, CAL has standing under (k)(1)(D). See,
e.g., Ctr. For Inquiry, Inc., 283 A.3d at 115-17 (anti-pseudoscience public interest

organization had standing to challenge misrepresentations regarding homeopathic
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products); Hormel Foods, 258 A.3d at 185-87 (animal rights public interest
organization had standing to challenge misrepresentations of factory-farmed meat as
natural).

CAL also had standing to bring this claim under (k)(1)(C). Unlike (k)(1)(D),
and while it does not have a statutory requirement to show injury, subsection (C)
remains subject to the requirements of Article III standing, including some injury-
in-fact. See Hormel Foods, 258 A.3d at 182 n.5. In addition to standing on behalf of
its members or as a “tester” of goods and services, groups can establish
organizational standing under Subparagraph (C). District courts apply organizational
standing “in a wide range of circumstances.” D.C. Appleseed Ctr. for Law & Justice,
Inc. v. D.C. Dept of Ins., 54 A.3d 1188, 1205-10 (D.C. 2012). The organization’s
activities must be “impaired” in some way—which can include that the organization
was needed to expend resources to combat a problem—and there must be a “direct
conflict” between the defendant’s conduct and the organization’s mission. /d. at
1209. As discussed above, the allegations in the complaint show that CAL spent
resources investigating Sambazon’s representations, products, and reports, and CAL
has been involved in advocacy around the Fair for Life certification, which

Sambazon represents as evidence of how secure its supply chain is against abuses.

(See Compl. 99 23-30, 32 n.5; A11-13.)
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In sum, the allegations in the complaint established that CAL had standing to
sue under both D.C. Code § 28-3905(k)(1)(D) and D.C. Code § (k)(1)(C).

B. CAL’s Complaint states a CPPA claim.

Sambazon argued that CAL fails to state a claim because the Complaint does
not identify any false or misleading statements, what “ethically sourced” means to
District consumers, or facts proving child labor is actually occurring in Sambazon’s
supply chain. (MTD at 16-19; A41-44; see also Reply at 4-5; A346-47). The
Superior Court did not reach this issue. Sabazon’s contentions are wrong, and CAL’s
allegations suffice to state a claim under the CPPA. This ground is not an alternative
basis for upholding the Superior Court’s decision.

A claim that a trade practice is unfair turns on how that practice “would be
viewed and understood by a reasonable consumer.” Ctr. for Inquiry, Inc., 283 A.3d
at 120 (quoting Pearson v. Soo Chung, 961 A.2d 1067, 1075 (D.C. 2008)). This is
usually a question of fact for a jury. Indeed, “if a plaintiff’s interpretation of a
challenged statement is not facially illogical, implausible, or fanciful, then a court
may not conclude that it is nondeceptive as a matter of law.” Id. (quoting Bell v.
Publix Super Mkts., Inc., 982 F.3d 468, 493 (7th Cir. 2020)).

CAL’s Complaint identifies many deceptive statements made by Sambazon,
both online and on its product packaging:

“[B]y creating our own responsibly managed supply chain . . . we can
establish a direct connection between our farmers and our consumers.

32



[And that] [w]e oversee the traceability of the Organic A¢ai, from the
moment it is wild harvested and transported by riverboats, to its
inspection by hand. . ..” (Compl. 4 10; AS.)

“[A]ll Sambazon products are ethically sourced.” (/d. 9 23; A11.)
“[Sambazon] care[s] for the people [it] works with.” (/d.; A11.)

“Every time you enjoy [Sambazon’s Fair for Life Certified acai
products] you’re . . . directly giving back to family farmers who harvest
wild Agai” by driving a “Fair Wages & Labor Practices.” (/d. | 24;

All))
“Each time you purchase a SAMBAZON product, you can feel good
knowing you are helping the Amazon and its people ....” (/d. § 25;
Al12))

“We believe in transparency. And we understand how important it is to
know the food you and your family consume is of the highest quality,
while also being ethically sourced, transported, and processed. By
creating our own supply chain, we can oversee every step of its journey,
from the moment our fair trade food is hand-harvested and transported
by riverboats, to its inspection (by hand) and environmentally
responsible processing. It’s our guarantee to you: From the palm of the
tree to the palm of your hand.” (/d. 4 26; A12.)

Sambazon’s Fair for Life certification means that it is following
“rigorous standards” for “respect of human rights and fair working
conditions.” (Id. § 27; A12.)

Sambazon’s Fair for Life certification means that it is “ensuring no
child/slave labor occurs.” (Id. q 28; A13.)

Despite what Sambazon asserts (MTD at 16-17; A41-42; Reply at 5; A347), these

statements are neither puffery nor properly qualified. Instead, they consist of
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language like “all,” “every,” “each time,” “every step,” “from the moment . . . to,

29 ¢¢

“ensuring,” “no”—language with well-understood meanings that are both firm and
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falsifiable. If a manufacturer says “all,” consumers will rightly assume one means
“all.” See e.g., Saucier v. Countrywide Home Loans, 64 A.3d 428, 442 (D.C. 2013)
(noting that CPPA claims depend on how the challenged practice “would be viewed
and understood by a reasonable consumer”).

CAL’s Complaint also alleges facts sufficient to show that these
representations are false and/or misleading. CAL alleges that child labor is endemic
to acai harvesting such that avoiding its involvement would be almost impossible
(Compl. 99/ 32-35; A13-14), and that two acai merchants in Brazil have said that they
sold agai berries to ships supplying Sambazon with “no questions asked” (id. 9 40;
A14). These two allegations serve to bring Sambazon’s representations into question
for a jury’s determination. If acai merchants are selling to Sambazon ships without
oversight, Sambazon is not ensuring that it oversees the “traceability” of the berries
from ‘“the moment it is wild harvested and transported by riverboats, to its
inspection,” nor is it “oversee[ing] every step of its journey” or ensuring “all” its
products are ethically sourced and that “no child/slave labor occurs.” Sambazon
cannot be meeting these promises that it is carefully overseeing its products at every
stage of their lifecycle if merchants on the ground are saying otherwise.

The context of acai harvesting being an industry rife with dangerous child
labor adds a further level of misrepresentation. Sambazon makes unqualified,

maximalist statements about its product sourcing, the social benefits a consumer
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generates “every time” that consumer buys a Sambazon product, and how Sambazon
“guarantee[s]” tree-to-consumer supervision of its supply chain. This confident
language carries the implication that success has been achieved or at least is
plausibly within Sambazon’s reach. The reality of the industry makes this
misleading: the Department of Labor added acai to its list of goods made with child
labor just two years ago, and reporting shows child labor has been and remains
endemic. Sambazon’s marketing suggests the company somehow manages to avoid
these endemic problems, when its suppliers suggest otherwise. Sambazon is in
actuality failing to fully control its supply chain, and an ordinary person reading
Sambazon’s representations would find them misleading if that person knew the
underlying facts. Certainly, it cannot be said that arguing that District consumers
would be misled by these representations is “illogical, implausible, or fanciful.” Ctr.
for Inquiry, Inc., 283 A.3d at 120.

Sambazon’s remaining arguments do not require a different result. It is
irrelevant that CAL’s Complaint does not specifically allege individual acts of child
labor in Sambazon’s supply chain (MTD at 19; A44; Reply at 4-5; A346-47); the
false and misleading statements concern Sambazon’s purported protections against
the endemic child labor in the industry, which go well beyond what Sambazon can
actually guarantee. Nor was it necessary for CAL to further define what consumers

understand “ethical sourcing” to mean in order for that specific statement to be false
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(MTD at 16-17; A41-42)—it is hardly fanciful to assert that consumers understand
an ethically sourced product to mean the product was not made using child labor.
Indeed, CAL pleads that consumers would stop buying products if they found out
child labor was involved, because consumers understand child labor to be an ethical
issue in supply chains (Compl. 9 48, 51; Al1).

CAL properly stated a claim under the CPPA.

CONCLUSION

Based on all the foregoing, Plaintiff-Appellant Corporate Accountability Lab
asks the Court to reverse the Superior Court and remand for further proceedings
applying District of Columbia law, or in the alternative, with instructions to permit
Corporate Accountability Lab to amend its Complaint, or in further alternative, to
allow for discovery on issues of standing under California law.
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