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STATEMENT THAT APPEAL IS FROM FINAL ORDERS

The tn'al court 8 Orders ofAugust 18 2023 and June 14 2024 were final

orders that disposed of all of Plaintiff’s claims
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STATEMENT OF ISSUES PRESENTED FOR REVIEW

1 Whether the trial court erred when striking Plamtlff’s expert and

granting summaryjudgement on the basis that Plamtlff’s expert had not established

a foundation and bas1s for his knowledge ofthe natlonal standard of care for the

performance of a laminectomy

2 Whether the tn'al court erred m holding, as a matter of law, that there

was no genume issue of fact concerning the level of Plaintiff’s preoperatlve pain

on hls first post operative viSIt and thereby concludmg that Vikram Nayer M D ’s

had no further duty to order additional MRI lmaging notwithstanding Plaintiff’s

subsequent ongomg medical condition

3 Whether the trial court erred in holding that Plaintlff’s expert opinion

on the national standard of care for ordering of additional MRI imagmg followmg

a lamlnectomy was too broad to allow Dr Nayer to measure h1s actions

4 Whether the trial court erred when striking Plaintlff’s expert and

granting summaryJudgement on the baSIS that Plamtlffs expert had not established

a foundation and ba51s for h1s knowledge of the national standard of care for the

ordering of addltlonal MRI lmaglng followmg a laminectomy procedure

2



STATEMENT OF CASE

On October 18 2020, PlaintiffMichael A Saraco filed a med1cal

malpractice action against Defendant Medstar Georgetown Medlcal Center, Inc

On August 18 2023 the trial court granted Defendant s Mot10n to Exclude

Testimony ofPlamtlff’s Expert and for Summary Judgment On September 14,

2023, Appellant filed a Mot10n for Reconsideration ofthe Court’s Order ofAugust

18 2023 On June 14 2024 the trial court denied Plaintiff’s Mot10n for

Reconsideration On September 15 2023 and June 18 2024 Plaintifftimely filed

his notices of appeal By Order of July 24, 2024, this court consohdated the

subject appeals for all purposes
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STATENIENT OF FACTS

PlaintiffMichael Saraco was a career Metropolltan Police officer 1 On April

24, 2017, P1a1ntiffwas pushing a vehicle out of the roadway in the lme ofduty and

experienced back pain radiating down his legs (App 59 60) At the L4 5 level,

MRI imaglng ofMay 5, 2017 revealed “moderate facet and llgamentum flavum

hypertrophy and epidural 11pomat0515 at L4 5 causing severe spmal canal stenOSIS

with compression ofthe thecal sac and b11atera1 neural foraminal narrowing ”

(App 190 191) 2 On July 19 2017 while within the scope ofhis employment

with Medstar Georgetown Medical Center, Inc , Vikram Nayer, M D performed a

laminectomy on Plaintiff (App 21 28 1] 5 App 192 193)

Plamtlff identified Brian Holmes, M D as a neurologlcal expert on issues

including liabihty, causatlon, and damages (App 79 84)3 Dr Holmes advanced

lBy consent Praecipe, the parties dismissed the Defendant Medstar Georgetown
Univers1ty Hosp1ta1 which IS a trade name The only appellee in this appeal is
Medstar Georgetown Medical Center, Inc (App 30)

2At the L4 level, the L4 nerve passes through exit holes (neural foramen or

mtervertebral foramen) on both sides as the nerve splits off from the mam spinal
cord In Plamtiff’s case, overgrown facets Joints (also anatomically known as
“superior artlcular process”) severely lmpmged on the L4 nerve root as it entered
the neural foramen on both sides The overgrown facets also 1mp1nged on the L5
nerve at It passed through the lateral recesses (or space adjacent to the foramen)
(App 82 126 & 188 189)

3By stipulation, the parties have waived the requirement of formal expert reports
Sup Ct sz Pro Rule 26(a)(2)(B) (App 29)
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two primary liability opmlons He has opined that the nat10nal standard of care for

a neurosurgeon, with similar training and experience, situated 1n Slmilar

c1rcumstances as Dr Nayer, is that a neurosurgeon is required to remove

hypertrophic (overgrown) bone and ligament and other soft tissue to ach1eve the

goal of decompressmn ofthe dural sleeve and exitmg nerve roots in the lateral

recesses and proximal neural foraminal A nerve 1s decompressed “when you can

look at it through Its path from where it exits the dural sac to where 1t ex1ts the

foramen and that you’ve assured that you’ve removed all ofthe overhangmg and

compresswe tissue ” (App 82 84 & 145 146) 4

He has also opmed that a neurosurgeon, under a national standard of care, 13

required to order repeat MRI imaging in follow up when a patient undergoes a

lumbar lannnectomy without s1gnjficant 1mprovement of symptoms and contmues

to experience s1gnificant pa1n (only %50 unprovement wh11e on medlcatlon with

increased pam when walking) to a degree that a pat16nt remalns disabled (App 82,

4Ofnote, Dr Nayer’s breach was substantlal and highly apparent because only a
very 11m1ted amount ofmedial facet tlssue/bone was removed and the sub]ect
nerves remamed severely compressed In fact, a subsequent MRI of2019 and Cat
Scan of2021, based on straight surglcal margins, revealed minimal surgical
removal of med1al facet jomt t1ssue/bone and Slgmficant neural compression
(App 82 83 95 96 99 100 & 133 135) Given the serious nature of the breach it
was not Just a matter of surglcal Judgment, as Defendant contends, to conduct such
a substandard procedure
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100 122 125 & 155) 5 Spe01fically Dr Holmes clarified under the facts of this

case, that it was a breach of the national standard of care not to order a repeat MRI

promptly m follow up by the time of the last post operative vis1t on November 17,

2017 6 (App 96 100 122 125 &155)7

In his report of September 13, 2021, Dr Holmes stated that for over 25 years

he has had significant clmlcal neurosurg1cal experience in the “management of

spmal disease and performance of sp1na1 surgery, including lumbar laminectomy,

as well as follow up care and management ofpatients following lamjnectomy ”

(App 80)8 He also stated that he was “board certified in the specialty of

neurosurgery” and that he was a member of the American Board ofNeurological

5Under either theory ofneghgence, Dr Nayer would be liable See DCStandard
Jury Instructzon 5 12 (Cause Defined) (plaintiff only needs to establish that
defendant’s neghgence was a cause ofpla1nt1ff’ s damages)

6111 depos1tlon, Dr Holmes testlfied that, as of the November 17, 2007 vis1t, MRI
imaging was required “at that time” 1n follow up (App 124 125) By summary
Judgment affidav1t, Dr Holmes expounded on hls opinion and clarified that fithher
lmagmg was requlred “promptly” after the postoperative visit ofNovember 17 to
meet the standard of care (App 100)

7Dr Holmes has also opined that the foregoing breaches and departures from the
nat10nal standard of care directly and proxunately caused Plamtiff to sustam
pennanent lumbar neurological injury with resultant disabling back and leg pain
rendering him medically unemployable (App 81 83)

8Dr Holmes performs approx1mately 2 1am1nectomies per week or a 100 per year
(App 107 108)
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Surgeons and the North American Spine Scelety (App 80) Dr Holmes further

explicitly stated I have regularly attended nattonal neurosurgely conferences

where spmal decompresszon surgery mcludmg lammectomyprocedures were

dzscussed and rev1ewed (App 80) 9 (emphasis added) Lastly, he has stated that “I

am highly familiar With the natlonal standard of care in cases oflumbar spme

surgery (App 80)

In his Supplemental Rule 26 Disclosure, Plaintlff further expounded on the

basis ofDr Holmes’ opinions

Dr Holmes will testify on the Issues of standard of care,
causation and damages Dr Holmes’ opinions are based, mter
aha, on h1s reVICW of Plaintlff’s medical history, including
facts and circumstances surrounding Plaintiff’s surgery on July
19, 2017; h1s review ofproduced medical records and imaging
studles; his phys1cal examination of the Plaintiff; his rev1ew of
applicable medical llterature; his review of discovery materials
including the below depositions; his educatlon, knowledge,
training, and expenence in his field of neurosurgery; and h1s
regular attendance at nattonal neurosurgcal conference where
consensus of the applicable standard ofcarefor lammectomy
procedures are reached and dzscussed (App 94 95)10

9On page 6 ofhis report, Dr Hohnes stated that his opinions where based on his
knowledge and education 1n his field This knowledge would also include

knowledge obtained through attendance at natlonal neurosurgical as referenced on
page 2 hls report (App 80 & 84)

10While Plaintlff did prov1de a formal expert report with his Initial expert
d1sclosure, Plamtiff’s Supplemental Rule 26 Disclosure IS properly part ofthe
summaryJudgment record because the parties stipulated to waive the formal expert
report requirement ofRule 26 (App 29)
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(emphasis added)

Dr Holmes has further d1rectly relied on authoritatlve medical literature to

establish the bas1s for h1s opmion that that the natlonal standard of care requires a

neurosurgeon to decompress adequately the exiting nerves (in lateral recesses and

prox1mal neural foramma) to achieve decompression and that Dr Nayer breached

the standard because he only removed a very limited amount ofmedial facet

t1ssue/bone thereby negligently leavmg the subject nerve roots severely

compressed (App 82 83 95 96 99 100 126 128 & 145 146) 11

Dr Holmes relied upon H Hunt BatJer, M D et a1, Textbook of

Neurologzcal Surgery, Lumbar Spmal Sten051s and Laminectomy (Chap 149)12

and R Pluta MD et a1 LumbarFacetectomy Medscape (2018) (App 158 178)

Dr Batjer’s textbook supports that adequate decompression (by removal of

11Contrary to Defendant’s suggestions, Dr Holmes has clarified how the concept

of surgical Judgment apphes to the Instant case As explained in deposuion and his
summaryJudgment affidavit, the stande requires a neurosurgeon to remove

compressing bone and tissue whlch IS the goal ofthe surgery While a surgeon, as
a general matter, can leave compressing bone and t1ssue 1n the operative field for a
valid surgical reason, there IS no evidence of any such reason 1n this case Dr
Nayer, as a defense, has also not offered any such reason for leaving the nerves
substantially compressed in the surgical field (App 99 100 & 11 1 113)

12Dr Holmes has testlfied that the foregomg hterature 1s authoritative (App 103
104) A jury can also infer that the textbook has a national scope because It is a
medical textbook published by a national publisher with multlple national and
mternational locations (App 158)
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tissue/bone) is achieved only when the nerve root is Visualized as decompressed 111

Its entirety fiom emergence from the thecal sac to the exiting point below the

pedlcle (App 164 165) 13 S1milarly Dr Pluta s pubhcatlon states that

decompression is only achieved if a rounded mstrument can pass without

resistance through the apphcable foramen to confirm decompression 14 (App

1 75) 15

13As explained by Dr Holmes, while the above textbook was written in 2003, there
IS substantlally no dlfference in the ba31c procedures for performing an open

laminectomy in 2003 versus one in 2017 (App 128 129) Lumbar laminectomy Is
a commonly performed and straightforward neurosurgical procedure the evident
goal ofwhich remains to remove tlssue/bone to free up compressed nerves (App
82) A reasonable Jury could also mfer that Dr Bat]er’s textbook reflected the
standard of care m 2017 because Dr Holmes has also testified that he considered
Dr BatJer’s textbook to be reasonably re11ab1e source 1n the neurologlcal surgery
area in 2017 (time of surgical procedure) and 2021 (tune ofDr Holmes’
deposit1on) (App 103 104)

14A court can also take Judicial notlce ofthe readily determinable fact that

Medscape (the pubhsher ofDr Pluta’s paper) is a national (and globa1)publ1sher
of authoritative professmnal education hterature With a strict and accurate editorial
policy See wwwMedscape com (See also App 399 401) Notably a Jury could
also infer that Dr Pluta’s publicat10n, written in 2018, corroborates Dr Holmes

testlmony that the bas1c laminectomy procedure remams unchanged particularly
with respect to the bas1c goal ofreleasing compressed nerves (App 168 178)

15Dr Holmes also stated that he subscribes and regularly revzews the Journal of
Neurosurgery, Nwrosurgeiy, Contemporary Neurosurgery, and Clmzcal

Neurosurgery These pubhcatlons are readily determinable (and on then face) to
be known authontative and natlonal neurosurgery Journals See Journal of

Neurosurgery (https /theJns org)(authoritative national journal ofthe American
Assoc1ation ofNeurolog1cal Surgeons); Neurosurgery

(journals lww com/neurosurgery) (authoritative national journal for Congress of
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As to Plaintiff’s course oftreatment and persistent pam level, Plaintiff

remained hospitalized at Medstar Georgetown University Hospltal (MGUH) for

two weeks followmg his surgery until August 3 2017 16 (App 194) Plamtiffwas

then hospitalized at Medstar National Rehabilitatlon Hospital (MNRH) untIl

August 11 2017 )(App 258) 17 Plaintiff was discharged fiom MGUH while taking

Gabapentin, Oxycodone, and Tramadol (App 202 203)18 Because ofPlamtiffs

Increased pam symptoms, the prov1ders at MNRH doubled his dosage of

Gabapentin to 600 mg (App 260) 19 At discharge from MNRH on August 11

2017 Plaintiff complained ofpain at level 8 (App 264)

On August 16 2017 Plaintlff commenced physical therapy at MNRH Two

Neurological Surgeons); Contemporary Neurosurgery

(journals lww com/contempneurosurgery)(authoritative journal written by leadmg
specialist); Clmzcal Neurosurgery https //Www ens org/publications/clincal
neurosurgery) (supplement to Neurosurgery and compilation of Congress of
Neurological Surgeons natlonal annual meetmg) (See also App 395 398)

16Patie3nts 1n Plaintlff’s age group are usually released within 24 hours followmg a
laminectomy (App 105 106)

17It is uncommon in Plaintiff’s age group to be impaired enough following a
laminectomy to required inpatlent rehabilltation for loss of functlon and pain

(App 114)

18Gabapentm is a drug for nerve pa1n (App 332 333) Oxycodone and tramadol
are opioid based pain rellevers

19A dosage of 600 mg IS high and most post surgical patients only require a lower
dosage (App 147)
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days before Plaintiff’s first post operative visit to Dr Nayer on August 18, 2017,

the physical therapist reported back and leg pain at a level “8 9” notwithstanding

Plamtlfl‘being s1gnlficantly medicated (App 217) At Plamtlff’s init1al Vis1t (only

a week after bemg discharged from rehabilitation hospital), however, Dr Nayer

clalmed that Plaintiff stated he had 100% Improvement in pain (App 207)

Plamtiff demes this history and recalls a pam level of 7 8 (App 62 65) Phys1cal

therapy records ofNovember 7 and 16, 2017 reflect ongoing paln (6/10 and 5/10

While st111 on medlcatlon) (App 242 & 246) At Plaintiff’s next postoperatlve

viSIt, three months later, on November 17, 2017, there was 50% improvement With

Plaintlff’s preoperative pain level (App 210) 2°

Plamtiff’s Police and Fire Clinic records also support Plaintiff’s pers15tent

back/leg symptomology On August 18 2017 John Reilly M D reported

1mprovement but noted “sc1at1c like pain bilaterally partlally reheved by Tramadol

and Gabapentin (App 213) On November 27 2017 Dr Rellly reported

persistent and minimally 1mproved pain 111 b11atera1 antenor thlghs and that

Plamtifi’s conditlon had hit a plateau Dr Reilly referred Plaintiff to paln

management (App 215)

2°P1a1ntifl"s preoperative pain was at a level “10” (App 204)
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On November 30, 2017, Plaintiffpresented to Matthew D Maxwell, M D

for pam management At that tune, Plaintlff reported that his continued pam

interfere with his rehabllitation and daily function Dr Maxwell noted paln with

lumbar flexion/extension and pos1tive facetloadingtcest21 Dr Maxwell prescribed

Nucynta and Lyrica 22 (App 269 271)

21Facet loadmg test (Kemp test) determines if facet impingement IS causmg
neurological pam (App 334)

22Nucynta is a strong opi01d prescriptlon used to manage severe pam Lyrica IS
1nd1cated to treat spinal cord nerve pain (App 328 331)
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SUMMARY OF ARGUMENT

Plaintiff has Established a Proper Foundation and Basis for his
Knowledge of The National Standard of Care for Laminectomy
Procedures Based on Dr Holmes’ Participation in Natmnal Conferences,
Membership in National Boards and Organizations, and References to
Literature/Publications

An expert can estabhsh that a partlcular course of treatment is followed

natlonally by laymg a foundation and testifying as to the basis for his knowledge of

the natlonal standard of care H11] 12 Medlantzc Health Care Group, 933 A 2d 314,

319 (D C 2007)(expert not providing personal opinion where he is providing an

Independent basis for 1118 knowledge ofthe apphcable national standard of care)

The proper foundation and bas1s can be estabhshed through testlmony concerning

an expert’s “certlfication process, [rev1ew of] cun‘ent 11terature, conference or

discussion with other knowledgeable professmnals, any ofwhich would have been

legally suffiCIent to establish a ba51s for [expert’s] discusswn ofthe natlonal

standard of care Strzckland v Pznder 899 A 2d 770 774 (D C 2006)(emphasis

added) Accordingly, once an expert states “the basis for his or her knowledge of

the natlonal standard of care, he may state what the national standard of care IS ”

Coulter v Gerald Famzly Care P C 964 A 2d 170 189 (D C 2009)

Here, Dr Holmes has established a proper foundatlon and bas1s because he

has regularly attended national neurosurgery conferences where laminectomy

procedures were dlscussed and rev1ewed; he IS board certified in the spec1alty of

13



neurosurgery and a member ofthe American Board ofNeurolog1cal Surgeons and

the North American Spme Society; and he has relied on authoritatlve and nat10na1

11terature, dnectly on pomt, to establish a basis for his natlonal standard of care

test1mony

The Trial Court Improperly Substituted its Judgement for the Jury
When Concluding That Plaintiff had 100 % Improvement at First Post
Operative Visit

The trial court concluded that there was no genuine lssue of fact w1th respect

to Plamtift’s 100% improvement in pain level during his first post operative Vlsit

(1 e , August 18, 2017), and that, therefore, Dr Nayer d1d not have to take any

action to order an MRI Plamtift‘s Initial pam level is disputed, and a classic

questlon of fact, because Plaintiff denied that he reported to Dr Nayer that he was

pam free; a phys1ca1 therapist reported that Plaintlff’s pain level was 8 9

(notw1thstanding that Plamtlffwas significantly medicated) only two days before

Dr Nayer’s first post operative ViSIt; Plaintiff had also just been discharge from

rehab1litation care only a week before (where prov1ders donbled Plaintlff’s

Gabapentin dosage because of increased pam); and providers had ordered, at that

juncture, that Plaintiffundergo outpatient pain management Accordmgly,

weighing all this evidence together, a Jury could re}ect Dr Nayer’s testlmony, and

credit Plamt1ff’s testnnony, finding that Plaintiff was experiencmg significant pain

(that Dr Nayer knew, or should have known about) at hls first post operatlve vis1t

14



Moreover, the trial court did not focus on the postoperative v1s1t of

November 17, 2017, and Plaintiff’s conditlon at that time, which was a key

operative fact related to Dr Holmes’ opinion regarding the prompt reordering of an

MRI Because Plaintiffundisputedly reported 1n November 2017 that he was

expenencmg only 50% improvement 1n his pre operative pain and changes in his

chnical presentatlon (increased pam while walking), this change in condltion

would negate the trial court’s reasoning that there could be no breach just because

Dr Nayer was allegedly told that there was 100% improvement in preoperative

pain at the first visit Accordingly, even if Plaintiffs pain level was 100%

improved inltially (which Plaintlfi contests), that improvement did not last and the

change 1n plaintist symptoms was the ultnnate conditlon that Dr Nayer had a

duty to evaluate, and thereupon order additional imaging to meet the national

standard of care

Dr Holmes has Set Forth an Opinion for the Ordering ofAdditional

Imaging with a Time Frame Sufficient For Dr Nayer to Measure his

Actions

The trial court ruled that Dr Holmes’ oplnion on ordering addltional

lmaging was too broad because there 1s no evidence ofwhen the “Window” for

ordering an MRI commences, terminates, or is determined Plamtiff respectfillly

submits that Dr Holmes has stated an opmion sufficient for Dr Nayer to weigh his

actions

15



It is settled that an expert must articulate an opinion that is sufficient to

allow a defendant’s actions to be measured against Sullzvan v AboveNet

Communs Inc , 112 A 3d 347 (D C 2015) Here, there is suffic1ent ev1dence of

when the wmdow commenced because Dr Holmes has opined that an MRI should

have been ordered “at that t1me” orpromptly following Plaintiffs November 17,

2017 visit (i e , as of four months post op) when Plamtiffwas still experiencing

significant symptoms Promptly is defined as “With little or no delay” or “without

delay” A logical inference from this testlmony is that the “window” commenced

and Dr Nayer had a duty to order additional imaging “without delay” In a follow

up appomtment as ofthe November appomtment when hls patient remained

significantly symptomatic

As to a termination time for the “window”, a reasonable jury, under the

facts of this case, could conclude that a termination time for the “wmdow” was not

relevant because Dr Nayer discharged Plaintiff on November 17, 2017, while he

was still symptomatic (before any follow up and ordering ofthe requisite

imaging)

There is also evidence how the “window” is detennined because Dr Holmes

has opined that additlonal lmaging 1s required based on patient’s presentation and

symptoms over time Given plaintiff’s age, type of surgical procedure, and

pers15tent pain (only 50% improvement and pain when walking) four months post

16



op, Dr Holmes has opined that a physician must take prompt actlon at that time to

order a follow up MRI to determine the cause of a patlent’s persistent pam and to

determine the outcome of the surgery

There is a Sufficient Foundatlon and Basis to Establish that Dr Holmes’
Opinion Related to Additional MRI Imaging is Part of the National
Practice

The trial cou1t also determined that there was no 133818 through publlcation or

references to national medical conferences to establish a breach ofthe national

standard of care for the ordermg of additlonal MRI Imaging There is evidence

establishmg a basis for Dr Holmes’ knowledge ofthe natlonal standard of care

thereby linking his testimony to the national practlce Dr Holmes has regularly

attended national neurosurgery conferences where spinal decompression surgery,

including laminectomy procedures, was discussed and reVIewed A reasonable

jury could mfer that encapsulated 1n the reVIew oflaminectomy procedures are

discuss10ns pertaming to follow up neurosurgical care and management ofpost

laminectomy patlents An attendant and inherent part of a laminectomy procedure

is the post operatlve care by neurosurgeons Ajury, therefore, could ultlmately

infer that Dr Homes’ opinion testlmony concerning the ordering of an add1tional

MRI, followmg a laminectomy, IS part of the national practlce
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ARGUNIENT
I Standard of Review

Appellate rev16w of a trial court’s order grantmg summaryJudgment 1s de

novo With the appellate court applymg the same stande as the trial court Snyder

v George Wash Umv 890 A 2d 237 (D C 2006) Osez Kufi‘hor v Argana 618

A 2d 712 (1993) An appellate court must View the ev1dence in the llght must

favorable to the non moving party when weighing all rational inferences

Strzckland v Pmder 899 A 2d 770 (D C 2006) In domg so the comt must take

care “to avoid weighing the evidence, passmg on the credlbllity ofw1tnesses or

substitutmg Its judgment for that of the Jury Id (quoting Mazeska v Dzstrzct oz

Columbza 812 A 2d 948 950 (D C 2002)) If it is possible ‘to derive confllcting

Inferences from the ev1dence, the court should allow the case to go the Jury Id

II Plaintiff has Established a Proper Foundatlon and Basis for his
Knowledge of The National Standard of Care for Laminectomy
Procedures Based on Dr Holmes’ Discussions in National

Conferences, Membershig in National Boards and Organizations,
and References to Literature/Publications

In its 1111't1al Order ofAugust 18 2023 the trial court struck Dr Holmes

testimony as to the standard of care for a laminectomy procedure because Dr

Holmes had fa11ed to art1cu1ate a national standard of care The Court concluded

Here, Dr Hohnes has not articulated the national stande of
care through publications or presentation of relevant data
regarding the standard procedure for laminectomy surgery and
post operatlve care Dr Holmes made no reference of
conversatlons with other professmnals at seminars or
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conventions, and simply failed to explain the national standard
of care w1th the proper foundation (App 39)

While acknowledging that the court was incorrect 1n stating that “Dr Holmes

made no reference of conversations with other professional at seminars or

conventions”, the trial court denied Plaintlfl‘s motion for recons1derat10n because

it concluded that Dr Holmes did not prov1de suffic1ent details about his

discussions at natlonal conferences to support the basis of hls knowledge ofthe

applicable national standard of care (App 54 55)” Plamtlff respectfully submits

that the trial court subjected h1m to too h1gh a hurdle under applicable case law

An expert can establlsh that a particular course oftreatment is followed

nationally by laying a foundation and testifying as to the bas1s for his knowledge of

the national stande of care Hzll v Medlantzc Health Care Group, 933 A 2d 314,

319 (D C 2007)(expert not prov1d1ng personal opinion where he is providing an

mdependent bas1s for h1s knowledge ofthe applicable natlonal standard of care)

The proper foundation and basis can be established through testimony concerning

an expert’s “certification process, [rev1ew of] current llterature, conference or

discussmn With other knowledgeable profess1onals, any ofWhich would have been

23Of note, Defendant apparently never saw any issue and did not challenged
whether Dr Holmes had established a proper foundation or ba51s for his

knowledge ofthe national standard of care The trial court ra1sed the 1ssue sua
Sponte
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legally suffiCIent to estabhsh a basis for [expert’s] discussmn ofthe national

standard of care Strmkland v Pmder 899 A 2d 770 774 (D C 2006)(emphas1s

added) The D C Court ofAppeals in Nwanen V. Sandzdge 931 A 2d 466 471

472 (D C 2007) particularly noted the it expanded 1ts prior holdings in Travers and

Hawesz", “recognizmg that it was reasonable to infer from expert testimony that a

medical standard is nationally recognized, so long as the testimony presents a

suffic1ent hams upon which an inference can be made Nwanerz, 931 A 2d at 471

472 (emphaSIS added) Accordingly, once an expert states “the basis for his or her

knowledge ofthe national standard of care, he may state what the national standard

ofcare ls Coulter v GeraldFamzly Care P C 964 A 2d 170 189 (D C 2009)

Importantly, if an expert establishes that his familiarity and basis ofhis

knowledge for the natlonal standard of care is based on dlscussions at national

conferences about a g1ven subject area (e g , laminectomy procedures), even

without technlcal details, that fact 1s suffic1ent to establish a basis for his

discussmn ofthe national standard of care See Convzt v Wzlson, 980 A 2d 1104

(D C 2009)(attendance at natlonW1de conferences ofplastic surgeons where expert

discussed plastic surgery, even 1f specific details of procedure at Issue were not

24Travers v Dzstrzct ofColumbza, 672 A 2d 566 (D C 1996); Hawes v Chua, 769
A 2d 797 (D C 2001)

20



discussed, was sufficient); see also Coulter v GeraldFamzly Care, P C , 964

A 2d 170 191 192 (D C 2009)(testimony of expert that he attended

1nterdisciplinary breast conferences where cases ofbreast cancer cases were

discussed, although not specific procedure details for treatment at issue) 25

Here, Dr Holmes stated in his report that his “climcal practice [of 25 years]

involves the management ofspmal dlsease and perfonnance of spinal surgery,

including lumbar laminectomy, as well as follow up care and management of

patients following laminectomy ” He further explicitly stated I have regularly

attended nattonal neurosurgery conferences where spmal decompresszon surgery

zncludmg lammectomyprocedures were dzscussed and revzewed In the

Supplemental Rule 26 Disclosure, Plaintlff fmther disclosed that the basis ofDr

Holmes’ opmions included his regular attendance at natzonal neurosurgtcal

conference where consensus ofthe applzcable standard ofcarefor lammectomy

procedures are reached and dzscussed

Accordingly, a sufficient foundation and basis for his opinion was well

25This testlmony would be suffiCIent to establlsh a foundation for admi351b111ty as
well as provide suffic1ent evidence to support a prima fame case See e g Snyder
v George Washington Umv 890 A 2d 237 (D C 2006); see also Coulter 964
A 2d at 191 192 (D C 2009)(quot1ng Nwanerz 931 A 2d at 473) (llsting

“discuss10n with other knowledgeable professmnals” m a list of credentials “any of
which would be have been legally sufficient to establish a basis of [expert’s]
discusswn ofthe national standard of care”)
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established because a Jury could mfer that Dr Holmes was famihar and had a

sufficient basis for his knowledge about the national standard of care for the

performance of laminectomies and “state[d] what the national standard of care is ”

Coulter, 964 A 2d at 189 He was not just testifying to his “personal opinion” nor

engaging in “mere speculation or conjecture ” Synder, 890 A 2d at 246

The foundation and basis of an expert’s knowledge ofthe national standard

of care can further be established through an expert’s testimony about his

certification process and membership in national organizations Strzckland, 899

A 2d at 774 see Convzt v Wzlson 980 A 2d at 1124 (expert testified about his

board certlfication in his field and membership in natlonal organizations such as

the American Society ofPlastic Surgeon and American Society of Maxfllofacial

Surgeons) In his report, Dr Holmes has stated that he was “board certified m the

speCIalty of neurosurgery” and that he was a member of the American Board of

Neurological Surgeons and the North American Spine Scelety

Dr Holmes has also directly relied on authoritative literature to establish the

bas1s for his national standard of care testnnony Dr Holmes has relied on H

Hunt Batjer, M D et a1, Textbook ofNeurologlcal Surgery, Lumbar Spinal

Stenosis and Laminectomy (Chap 149) and R Pluta, M D et a1 , Lumbar

Facetectomy, Medscape (2018) Dr BatJer’s textbook supports that adequate

decompress10n 1s achieved only when the nerve root is Visualized as decompressed
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1n its ent1rety from emergence from the thecal sac to the exiting point below the

pedlcle Dr Pluta’s later paper (published 2018) corroborates Dr Batjer’s treatise

statmg that decompressmn IS only achleved If a rounded Instrument can pass

w1thout resistance through the appllcable foramen to confirm decompression 26

The case of Convzt v Wllson 980 A 2d 1104 (D C 2009) is on pomt Similar

to Dr Holmes, in Convzt the expert testified the he was board certlfied; had

membership in natlonal organizatlons such as American Society of Plast1c

Surgeons; attended natlonwide conferences where he discussed plastic surgery

procedures; and how he regularly kept up with the literature 11] the field ofplastic

surgery In affirming the lower court’s demal ofpost verdict motion for Judgment,

the court agreed that the expert had estabhshed the foundation and basis for h1s

knowledge ofthe national standard of care Convzt v Wzlson, 980 A 2d at 1124

1125 Ofnote, the court 1n Convzz‘ did not requlre that the expert state the technical

or detailed substance of discuss1ons at national conferences because a proper

foundation and the basis of an expert’s knowledge can be established by the fact

that the expert has had discuss1ons at nat1ona1 conferences w1th other

knowledgeable professionals about the course oftreatment (e g , laminectomy

26h] 1115 report, Dr Holmes also stated that he subscribes and regularly revzews the
Joumal ofNeurosurgery, Neurosurgery, Contemporary Neurosurgery, and Clm1cal
Neurosurgery
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procedures)

Snyder v George Washmgton Umv 890 A 2d 237 (D C 2006) is also

instructive In Synder, the expert (who never even mentloned “natlonal standard of

care”) testified that the bas1s for his knowledge of the national standard of care in

thls area was discussions at College of Surgeons conference and nat10nal surgical

somety meetmgs, and that he made an effort to keep current With relevant scholarly

literature Snyder 890 A 2d at 246 In reversing the tn'al court’s granting of

summaryjudgment, the court in Snyder found that the expert’s opinion “reflected

evidence of a natlonal standard and was not based upon [his own] personal

opimon, nor mere speculation or conjecture,” and was legally sufficient to establish

evidence of the national standard of care Id at 245 246

Like the expert 1n Synder, Dr Holmes has partielpated 1n national

neurosurgical conferences where laminectomy procedures have been discussed

w1th knowledgeable profess1onals and has referenced and rehed upon an

authoritative textbook and paper any ofwhich would be legally sufficmnt See

Strzckland v Pmder, 899 A 2d at 774 H1s expert opmjon, therefore, reflects

“evidence of a natlonal standard” and was “not based upon [his own] personal

opmjon, nor mere speculation or conjecture ” Synder, 890 A 2d at 246

Accordingly, taking all inferences in favor of Plamt1ff, Dr Holmes has

sufficwntly estabhshed a foundation and basis for his knowledge ofthe national
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standard of care to meet the “pnmary concern” ofwhether it is “reasonable to infer

from the testimony that [the] standard is nationally recognized ” Synder 890 A 2d

at 245 (quoting Phllllps v Dzstrzct ofColumbia 714 A 2d 768 775 (D C 1998)

III Post Operative MRI

A The Trial Court Improperly Substituted its Judgement for the Jury
When Concluding That Plaintiff had 100 % Improvement at First
Post Operative Visit

In its Order, the couit concluded that there was no genuine issue of fact with

respect to Plaintlffs 100% unprovement 1n pain level during his first post

operative Visit (i e , August 18, 2017), and that, therefore, Dr Nayer did not have

to take any action to order an MRI (App 42 43 & 55 56) Plaintiff respectfiilly

disagrees As an initial matter, Plaintiff denied that he reported to Dr Nayer that

he was pain free which creates a question of fact Plaintiffhas testified that his

pain was 7 to 8 on August 18 2017

Further, surrounding circumstances and medlcal care support Plamtiff’s

ver510n ofhis pam level at the first post operative v1s1t Only two days before Dr

Nayer’s first post operatlve visit, a physical therapist reported that Plaintiff’s pam

level was 8 9 notwithstanding that Plaintiffwas Slgnlficantly medlcated Plaintiff

had also Just been discharge from rehabilltation care only a week before (i e , on

8/11/17), where the providers at MNRH doubled Plaintiff’s Gabapentin dosage
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because of increased pain 27 At this time, providers had also ordered Plaintiff to

undergo outpatient pain management 28 Accordingly, weighing all this ev1dence

together, a Jury could re]ect Dr Nayer’s testimony, and credit Plaintiff’s testimony,

finding that Plaintiffwas experiencing Sigmficant pain (that Dr Nayer knew, or

should have known about) at Plaintiff’s first post operative v1sit 29

Moreover, Plaintiff respectfully submits that the tnal court failed to focus on

the operatlve Visit ofNovember 17, 2017, and Plaintiff’s condition at that time,

which was a key operative fact related to Dr Holmes’ opinlon regarding the

prompt reordering of an MRI Plaintiffundlsputedly reported in November 2017

that he was experiencing only 50% improvement in his pre operative pain and

changes in his clinical presentation (increased pain while walking) 3° Even

27Upon discharge from rehabilitation on August 11, 2017, Plamtiffreported a pain
level of 8

28Dr Holmes has further opined that such a sudden and complete improvement in
pain followed by a 50% increase In pain is unlikely and not a normal progression
ofpain symptoms further questioning the accuracy of Plaintiff’s history as taken
by Dr Nayer (App 149)

29For the same reasons above, Blake Choplin, M D ’s note ofAugust 18, 2017,
wherein Defendant points to additional history of Plamtlff3 Improved back pain IS
also questionably reliable Further, Plamtlff’s testimony also controverts Dr

Chaplin’s history which is ultlmately ofno moment because the key issue, as set
forth below, 1s Plaintiff’s ongomg and developing symptoms in November 2017

(App 315)

30Dr Nayer concedes that Plaintiff only had 50% improvement 1n preoperative pain
at the November postoperative Vlsit (App 210)
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assuming Plaintiff reported 100% miprovement in pain at the first Vis1t (which he

contests), the condition changed (as undisputedly known by Dr Nayer) and would

negate the trial court’s position that there could be no breach Just because Dr

Nayer was allegedly told that there was 100% 1mprovement 1n preoperatlve pain at

the first Visit Accordingly, even if Plamtiff’s pain level was 100% improved

initially3 1, that improvement d1d not last and the change in plaintiff’s symptoms

was the ultlmate condition that Dr Nayer had a duty to evaluate, and thereupon

order additional imaging to meet the national standard of care

B Dr Holmes has Set Forth an Opinion with Respect to Ordering of
Additional Imaging with a Time Frame Sufficient For Dr Nayer to
Measure his Actions

Plaintiff also respectfully submits that Dr Holmes has rendered an opinion

with suffic1ent timelmes for when the national standard of care required Dr Nayer

to order a repeat MRI The trial court has concluded that Dr Holmes’ opinion was

31In th1s regard, as defendant contends, Dr Holmes never relied on Dr Nayer’s
self serving history of 100% improvement and changed his opinion when

discovering the note from the initial visit did not state 0% improvement (App 40)
Initially, an issue arose as to whether the note stated 0% improvement or 100%
improvement Plaintlff 1nvest1gated the 1ssue through discovery and did not pursue
the pomt (which is irrelevant for the instant appeal) In any event, Dr Holmes,

based on Plaintiff’s ver510n ofhis pain level at the time ofthe initial post operatlve
Visit in August, and, more importantly, the fact that Plamtiff’s pam had not

1mproved (Wlth symptoms when walking) by November, clarified in his depositlon
and summaryjudgment affidav1t, that an MRI had to be ordered promptly at that
time in follow up (App 82 96 100 & 122 125)
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too broad because there is no evidence ofwhen the “window” for ordering an MRI

commences, terminates, or 1s determined (App 43 & 56) Plaintiff respectfully

submits that Dr Holmes has stated an opinion sufficient for Dr Nayer to weigh his

actions

It is settled that an expert must articulate an oplnion that is sufficient to

allow a defendant’s actions to be measured agamst Sullzvan v AboveNet

Communs Inc , 112 A 3d 347 (D C 2015) Here, there is sufficient ev1dence of

when the window commenced because Dr Hohnes has opined that an MRI should

have been ordered “at that time” or promptly following Plaintiff’s November 17,

2017 visit (i e , as offour months post op) when Plaintiffwas still experiencing

significant symptoms Promptly 15 defined as “with little or no delay”. or “without

delay” 32 A loglcal inference from this testimony is that the “window” commenced

and Dr Nayer had a duty to order additlonal imaging “without delay” in a follow

up appomtment33 when his patient remained Significantly symptomatic four

32See OxfordLanguage chtzonary (Oxford Univers1ty Press)
(Imps ”languages cup com >dict10naries) & Memam Webster chtzonary
(hQQs //www merriam webster com)

33Dr Holmes testified that Dr Nayer was requlred to order an MRI at a follow up
appomtment (App 124 125)
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months post op 34

As to a terminatlon tune for the “w1ndow”, a reasonable Jury, under the facts

ofthis case, could conclude that a termination time for the “window” was not

relevant because Dr Nayer discharged Plamtiffon November 17, 2017, while he

was still symptomatic (before any follow up and ordering of the requ1s1te

imaging) 35

There is also evidence how the “window” is determined because Dr Holmes

has opined that additional imaging 15 required based on patient’s presentation and

symptoms over time Gwen plaintiff’s age, type of surgICal procedure, and

pers1stentpa1n (with only 50% improvement and pam when walkmg), as of four

months post op,“ Dr Hohnes has opmed that a phys1cian must take prompt action

34Contrary to the trial court’s assertion, Dr Holmes was not broadly concedmg that
the fa1lure to perform a post operative MRI was not necessarily negllgent or that he
could not 1dent1fy when the standard of care required a follow up MRI (App 43)
Under a fa1r reading ofDr Holmes’ deposition, he was only emphas1zing that 1t

was not a breach if Dr Nayer did not perform or order an MRI on “that day” (1 e ,
on vis1t ofNovember 17, 2017) or an actual spec1fic day, but that 1t was required to
be ordered promptly in a follow up appomtment (App 96 100 122 125 & 155)

35As explained by Dr Holmes, Dr Nayer breached the standard of care by
d1schargmg the Plamtiffbefore ordering the requis1te imaging, which was an
opmion unbedded m h1s pnmary opmion that follow up imaging was requ1red to
assess the seventy of Plaintiffs persistent pain and symptoms (App 96 & 155)

36P1a1nt1ff’ 5 second post op v151t was November 17, 2017 wh1ch was four months
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at that time to order a follow up MRI to determine the cause ofa patlent’s

pers1stent pain and to determine the outcome ofthe surgery (App 96, 100, 122

125 & 155)

The case ofSullzvan v AboveNet Communs Inc , 112 A 3d 347 (D C 2015)

is on point In Sullzvan, a road contractor repaved an area around a manhole and

engaged in some compacting ofthe pavement The plaintiffs expert opined that

the matenal must be further compacted “during the backfilling process to av01d alr

pockets fiom forming and depressions from occurring ” Sullzvan, 112 A 3d at

358 He further opmed that the contractor deviated from the standard because

depressions formed in the pavement as show 1n accident photographs The trial

court granted a motlon forjudgment on the basis that plaintiff’s expert had not

established specific enough detalls ofhow the standard of care was breached Id at

357 Whlle the expert did not address detalls about the degree and extent of the

requu‘ed compactmg, the court reversed the trial court, as the expert had

suffic1ent1y artlculated a standard so that a defendant could weigh his actions

against the standard See Id

Likew1se, 1n this case, Dr Holmes’ testimony was suffic1ent to a1ticu1ate a

national duty of care by which Dr Nayer’s actions could be measured (1 e , Dr

after the July 19 2017 surgery
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Nayer was required to take “prompt” action without delay) Any “shortcomings”

in Dr Holmes’ analysis, if any, should therefore go to the “weight ofhis testimony

rather than its admiss1bi11ty” thereby presenting “an Issue for the jury to decide ”

Id at 359 (quotmg NCRIC Inc v Columbza Hosp for Women Med Ctr Inc 957

A 2d 890 (D C 2008)

Dzstrzct ofColumbia v P7166, 759 A2d 181 (D C 2000) IS also instructive

In Przce, the expert suffic1ently testified that the national standard of care requlred

law enforcement to “Immediately” call an ambulance when encountering an

intoxicated or ill prisoner Przce, 759 A2d 183 184 Similarly, in this case, Dr

Holmes has opined that Dr Nayer was required to order an MRI “promptly” which

was not so broad or an unacceptable time frame from which a July could measure

Dr Nayer’s actlons

C There is a Sufficient Foundation and Basis to Establish that Dr
Holmes’ Opinion Related to Additional MRI Imaging is Part of the
National Practice

Lastly, the trial court also determined that there was no basis through

publication or reference to national medical conferences to establlsh a breach of

the national standard of care as to the ordering of additional MRI imaging For

reasons set forth above, there is evidence establishing a basis for Dr Holmes’

knowledge of the national standard of care thereby linking his testimony to the

national practice As noted, Dr Holmes has regularly attended national
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neurosurgery conferences Where sp1nal decompression surgery, includmg

laminectomy procedures, was discussed and reviewed A reasonable jury could

mfer that encapsulated in the rev1ew of laminectomy procedures are discussions

pertaining to follow up neurosurgical care and management ofpost laminectomy

patients An attendant and inherent part of a laminectomy procedure IS the post

operative care by neurosurgeons 37 (See App 80) Accordingly, based on Dr

Holmes’s foregoing dlscuss1ons about laminectomy procedures, at national

conferences with knowledgeable professmnals, a Jury could ultlmately infer that

Dr Homes’ opinion testimony concerning the standard of care for the ordering of

additlonal MRI lmaging, followmg a lamjnectomy, is part ofthe national practice

37Recall Dr Homes’ practice regularly mvolved the performance of spinal surgery,
including lumbar laminectomy and follow up care/management ofpatients
followmg a laminectomy
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CONCLUSION

Appellant Saraco requests thls Court to vacate the trial cow’s orders

granting summaryjudgment and denying his motion for reconSIderatlon,

remanding this case for further proceedings and trial on the merits 38

Respectfully submitted,

/s/Patrick G Senftle

Patrick G Senftle #412191

PRESSLER SENFTLE & WILHITE P C
1432 K Street NW 12til Floor
Washington DC 20005
(202) 822 8384
gsenfile@gresslegpc com

ATTORNEYS FOR APPELLANT

38For the same reasons set forth above, Plaintiffappeals the tn'al court’s denlal of
h1s motlon for recons1derat10n so as to correct clear error and prevent manifest
injustice In re Estate ofDerrzcotte 885 A 2d 320 324 325 (D C 2005) Further
1n h1s motion for recon51derat10n, Plamtiff attached a second affidavit from Dr

Hohnes to filrther amphfy Dr Holmes’ underlying opinions The trial court did not
cons1der this affidavit (App 55) In this appeal, Plamtiff 1s not relying on the
second affidav1t, because Plaintiff contends that the remaming record adequately
supports the issues raised on appeal
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