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I n  t hese  conso l i da ted  cases ,  t he  pa r t i es  have  ra i sed  an  i ssue

o f  f i r s t  imp ress ion ,  i n  t he  con tex t  o f  t he  D i s t r i c t ' s  Mo t i ons  t o

D ism iss  pa r t  o f  t he  Super io r  Cour t  Pe t i t i on  i n  each  case .  The

issue  i s  whe the r  t he  Super io r  Cour t  has  sub jec t  ma t te r  j u r i sd i c t i on

ove r  a  demand  fo r  a  re fund  o f  so -ca I l ed  " vau l t .  r en t , r r  when  a

taxpayer  inc ludes such a request  for  re l - ie f  as parE of  i ts  appeal

of  an annual  Lax assessment  on the corresponding real  proper t .y .

The  te rm "vau l t "  re fe rs  to  "a  s t ruc tu re  o r  an  enc losu re  o f

space beneath the sur face of  the publ ic  space,  inc lud ing but  not

l im i t ed  t o  t anks  f o r  pe t ro l eum p roduc t s .  .  . "  D .C .  Code  S  7 -

1001  (8 )  (1995)  .  The  mos t  f am i l i a r  examp le  o f  vau l t  space  i s  t he
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area found beneath publ ic  s idewalks that  abut  downtown of f ice

bui ld ings and other  commerc ia l  s t ructures.

The  amoun t  o f  annua l  " vau l t  ren t "  i s  spec i f i ca l l y  ca l cu la ted

based upon the por t ion of  the assessed value of  the real  proper ty

tha t  i s  a t t r i bu tab le  spec i f i ca l l y  t . o  l and  (no t  t he  improvemen ts )  .

This  va lue is  then mul t . ip l ied by the square footage of  the vaul t

spa .ce  and  i s  t hen  sub jecL  to  a  pa r t i cu la r  ra te . r

In  these consol idated cases,  and in  a large number of  o ther

t . ax  assessmen t  appea ls ,  t he  D is t r i c t  o f  Co lumb ia  f i l ed  a  p lead ing

s ty led  as ,  I 'Mo t ion  to  D ism iss  Tha t  Po r t i on  o f  t he  Pe t i t i on  Seek ing

Any Refund of  Vaul t  Rent  Payments. "2

The taxpayers contend that  a  Super ior  Cour t  tax appeal  is  the

proper  vehic l -e  through which to  I i t igate th is  rent  overpayment

issue because a reduct ion in  vaul t  rent  is  an in tegra l  par t  o f

a f fo rd ing  comp le te  re l i e f ,  i f  and  when  the  taxpaye r  w ins  an

assessmen t  appea l  o r  ach j -eves  a  se t t l emen t  t ha t  resu l t s  i n  a

downward chanqe of  the land por t ion of  the assessment .

The Dis t r ic t  argues that  Lhere is  no recourse whatsoever  for

these taxpayers,  re ly ing on the premise that .  i f  the taxpayer  s igned

a lease for  the par t icu lar  rent  amount ,  the taxpayer  is  forever

bound  by  the  1ease .  The  D is t r i c t  o f  Co lumb ia  e labo ra tes  tha t  s ince

tTh is  fo rmu la  i t se l f  i s  no t  d i spu t .ed .

2 There is  another  group of  cases involv ing the same issue
pending before the Hon.  Kaye K.  Chr is t ian.  A s ing le ora l  argument
was convened,  because counsel  are ident ica l  for  each s ide in  a l l  o f
the cases.  The mot ions are being decided independent ly  by each
ass igned  j udge .
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the t .axpayer 's  agreement  to  pay such rent  for  t .he reas ing of

" vau r t r r  space  i s  ' con t racLua l ,  
"  no  pa r t  o f  t he  ren t  can  eve r  be

refunded even i f  the Cour t  inval idates the land assessment  uDon

wh ich  i t  was  ca l cuLa ted .

The Government  a lso emphasizes that  the Tax Div is ion of  the

super io r  cou r t  u t te r l y  l acks  wha t  i t  ca1 l s  " j u r i sd i c t i on , ,  t o

ent .er t .a in  a d ispute abouE the proper  rent  lever  for  vaul t  space,

because  the  po r t i on  o f  t he  code  re ra t i ng  to  appea ls  o f  rea l

p rope r t y  assessmen ts  does  no t  spec i f i ca l l y  men t ion  the  l i t i ga t i on

of  vaul t  renL d isputes and does not  expla in  how a tenant  can obta in

re l i e f  f r om a l l eged  ove rpaymen t .  Consequen t ry ,  t he  D is t r i c t

a rgues ,  t h i s  s i l ence  means  tha t  no  re l i e f  wha tsoeve r  can  be

a f fo rded  by  the  Jud ic ia1  B ranch .

Based upon the records in  these cases and appl icable Iegal

concepts,  th is  Cour t  has concluded that  t .he Super ior  Cour t .  i tse l f

does  i ndeed  have  sub jec t  ma t te r  j u r i sd i c t i on  to  dec ide  d i spu t .es

over  the refund of  vaul - t  rent ,  and that  i t  is  appropr ia te that  such

disput .es be heard in  the Tax Div is ion of  the Super ior  Cour t  as par t

of  the appeal  o f  tax on the rerated real  proper ty .  The taxpayers

here in have a fundamenta l -  due process r ight  to  seek a jud ic ia l

remedy for overpayment of vault rent, because this type of refund.

is  anc i - l lary  to  prov id ing complete re l i -e f  f rom the incorrect r  or

i 1J -ega1  assessmen t .  The  s i l ence  o f  t he  tax  appea l  s ta tu te  on  th i s

po in t  i s  no t  f a t . a l  t o  t he  Pe t i t i one rs ,  cause .

fn  o rde r  t o  pu t  t he  D is t r i c t  on  no t i ce  o f  t h i s  pa r t i cu la r

c1aim,  the Cour t  f inds that  fa j - r  not ice requi res the inc lus ion of
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a  spec i f i c  demand  fo r  vau l t  ren t  re fund  i n  the  tax  appea l  Pe t i t i on .

To be sure,  th is  Cour t  does not  endorse the Government 's

constr ic ted contract  t .heory as the best  template f  or  t .he

ad jud i ca t . i on  o f  t hese  cases .  The  i ssue  a t  t he  hea r t  o f  t hese  cases

is  whether  the Cour t  has t .he anci l lary  power to  af ford re l - ie f  that

is  inext r icably  bound to the basic  refund of  the proper ty  taxes.

Never theless,  wi th  the Dis t r ic t  hav ing opened the door  to  the

d iscuss ion  o f  con t rac tua f  i ssues ,  t he  Cour t  conc ludes  tha t  t he

common law of  c 'ont racts  can prov ide an avenue of  re l ie f  that  is

s imp ly  d i f f e ren t  f rom a  tax  appea l  Such  re l i e f  i s  f ound  i n  the

oppor tuni ty  of  the aggr ieved taxpayers to  f i le  a  c iv i l  act ion for

resc iss j -on or  rest i tu t ion of  overpayments,  based upon mist .ake of

fac t .  Th i s  re la tes  to  the  u l t ima te  i nva l i da t i on  o f  t he  ve ry

keys tone  o f  t he  ren t  ca l cu la t i on  the  l and  assessmen t .

Fo r  good  cause ,  however ,  t he  Cour t  conc ludes  tha t  t he  f i l i ng

o f  such  a  c i v i l  ac t i on  i n  t he  C j - v i l  D i v i s ion  o f  t he  Super io r  Cour t

is  an inappropr ia te and inef f ic ient  way in  which t .h is  un ique type

o f  d i spu t .e  shou ld  be  l i t i ga ted .  Vau l , t  r en t  d i spu tes  be long  i n  the

Tax Div is ion as par t  o f  assessment  appeals ,  for  a  number of  sound

reasons .

The  j u r i sd i c t i on  o f  t he  Super io r  Cour t  i t se l f  i s  no t

d imin ished or  en larged in  any wdy,  based upon the Div is ion in  which

the Cour t .  ad judicates the d ispute.

The Mot i .ons to  Dismiss must  be denied.  The fo l lowing facts

and  ana lys i s  compe l  t he  Cour l ' s  ru l i ng  he re in .
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I. BACKGROLIND OF THE CONSOLIDATED CASES

The renta l  o f  vauI t .  space is  noL a recent  phenomenon of  the

Ioca l  economy .  The  D is t r i c t ' s  co l l ec t i on  o f  ren t  f o r  vau l t .  space

or ig inated pr ior  to  t .he advent .  o f  Home RuIe.  When the Dis t r ic t .  was

managed by a Commiss ioner ,  Congress passed a 1aw to regulate the

ren ta l  o f  vau l t  space .  Th i s  l aw  was  known  as  the  D is t r i c t  o f

Co lumb ia  Pub l i c  Space  Ren ta l  Ac t ,  Pub .  L .  No .  90 -596 ,  82  S ta t .  LL55

(1968 ) .  The  o r i g i na l  I aw  p rov ided  t ha t :

pub l i c  space  i n  the  D is t r i c t .  wh ich  the
Commiss ioner  f inds is  not  regui red for  the use
of  the genera l  publ ic  may be made avai lab le by
h im fo r  use ,  f o r  bus iness  pu rposes ,  by  o r  w i t . h
the consent  of  the owners of  pr ivate proper ty
abut t ing such space,  upon payment  to  the
D is t r i c t  o f  compensa t ion  fo r  t he  use  o f  such
space,  and on the condi t ion t .hat  such use wi l l
be d iscont inued in  whole or  in  par t  whenever
the Commiss ioner  determines that  a I I  or  par t
of  the publ ic  space is  requi red for  the use of
the  genera l  pub l i c .

The pr inc ip les embraced in  the 1958 l -aw remain in  force at  t .he

p resen t  t ime  and  a re  cod i f i ed  i n  t he  p resen t  ed i t i on  o f  t he

D is t r i c t  o f  Co lumb ia  Code  in  Sec t i on  1001-  e t  seq .  o f  T i t l e  7 .

The  ren ta l  ra te  i s  f i xed  by  the  Counc i l  o f  t he  D is t r i c t  o f

Co l -umb ia .  D .C .  Code  S  7 -1009  (1995 ) .

H is to r i ca l I y ,  p r i o r  t o  t he  f i l i ng  o f  t he  i ns tan t  Mo t ions ,  t he

Dist . r ic t  o f  Columbia wi l l ing ly  had negot ia ted refunds of  vaul - t .  rent

as a t .yp ica l  par t  o f  negot ia t ing g loba1 set t lements of  proper ty  tax

appeals  j -n  the SuPer ior  Cour t .

Fur thermore,  the Dis t r ic t  has prev ious ly  negot ia ted vaul - t .  rent

re funds  as  the  soLe  fo rm o f  re l i e f  i n  a  ce r ta in  subse t  o f  t ax

appeal  cases.  The taxpayers c i te ,  ?s an example,  the set t lement



order  f i led in  the case of  In ternoaLional  Monetarv pund v.  o is t r ic t

o f  co lumb ia ,  Tax  Docke t .  No .  5503-92 ,  based  upon  a  s t i pu la t . i on  fo r

en t . r y  o f  dec i s ion  f i l ed  j o in t l y  by  the  pa r t i es .  A  re fund  o f  vau l t

space rent  was ordered in  that  par t icu lar  case,  because the

Super ior  Cour t  had determined at  t r ia l  that  the assessment  of  Lhe

property had been j-ncorrect and because the only rel ief that,

could be provided to the IMF was a reducEion in the vault rent,.

Because the In ternat ional  Monetary Fund i tse l f  was a tax-exempt

en t i t y ,  oo  p rope r t y  t axes ,  ds  such ,  had  eve r  been  co l l ec ted .

where the rMF was concerned,  th is  ent i ty  was af fected by t .he

annua l  t . ax  assessmen t  l i t e ra l I y  i n  on l y  one  way :  t he  ca l cu la t i on

o f  i t s  vau l t  ren t .  The  D is t r i c t .  t he re in  neve r  p ro tes ted  tha t  t he

super io r  cou r t  had  no  " j u r i sd i c t i on "  t o  p rov ide  th i s  re l i e f .

The Government '  s  pos i t ion has changed radj -ca11y j -n  recent .

t imes .  Jus t  p r i o r  t o  t he  f i l i ng  o f  t he  i ns t .an t  t ax  appea ls ,  i t

appears that  the Government  had begun t .o  res is t .  e f for ts  of

taxpayers to  negot ia te reduct ions in  vaul t  rent  - -  but  on ly  i f  such

a demand had not .  been speci f ica l ly  inc luded in  the pet i t . ion.

Cer ta in  taxpayers (such as those here in)  responded to the

D is t r i c t ' s  new approach  by  tak ing  the  p recau t i on  o f  spec i f i ca l l y

i nc lud ing  th i s  demand  fo r  re l i e f  i n  t he i r  Pe t i t i ons .  Apparen t l y ,

however ,  the i r  accommodat ion to  the Dis t r ic t  was not  enough.

Despi te  the inc lus ion of  express demands for  re fund of  vaul t

rent  as par t  o f  the i r  tax appeal  Pet i t ions,  the Government  now

contends that .  the taxpayers here in are to ta l ly  forec losed f rom such

re l i e f ,  r ega rd less  o f  wha t  t hey  i nc lude  i n  the  Pe t i t i ons .
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II. ARGUMENTS PROFFERED BY THE GOVERNMENT

The Government argues that the Superior Court has no

ju r i sd i c t i on  to  hea r  t he  demand  fo r  t . hese  re funds .  The  D is t r i c t

equa tes  the  Tax  D iv i s ion  w i th  the  Super io r  Cour t  i t se l f ,  where

judic ia l  power is  concerned.  Respondent  contends that  the Code has

c rea ted  au tho r i t y  o f  t he  Tax  D iv i s ion  to  i nc lude  on l y  "appea ls ' l

f rom assessments.  Arguing that  the issue of  re funding the renE is

no t  f ac ia l l y  a  separa te  "appea l r t  f r om the  assessmen t ,  t he

Government  takes the posi t ion that  the Super ior  Cour t  has no power

wha tsoeve r  to  hea r  t he  d i spu te  o r  t o  g ran t  t he  re l i e f .

At .  ora l  argument ,  the Cour t  inqui red of  Government  counsel  as

to exact ly  how any taxpayer  could chal lenge the accuracy of  vaul t

rent  dur ing the occupancy of  such space.  This  is  a  cr i t ica l

quest ion,  because t .he vaul t  t .enant .  cer t .a in ly  cannot  be expect .ed to

force the j -ssue by refus ing to  pay rent  in  order  to  in terpose a

defense of  pr ior  overpayment .  The statutory  scheme cover ing vaul t

rent  does not  contemplate that  the fa i lure to  pay rent  wi l l  be

l i t igated t .hrough the ord inary ev ic t ion process in  the Landlord-

Tenant  Branch of  the Super ior  Cour t .3

3The Code prov ides a remedy for  the munic ipa l  landlord that  is
i n  t he  na tu re  o f  ano the r ,  d i sc re te  tax  and  wh ich  i s  f a r  i n  excess
of  what  an ord inary landlord is  ent i t led to  obta in f rom a non-
pay ing  tenan t .  I ns tead  o f  g ran t i ng  the  D is t r i c t  t . he  r i gh t  t o  re -
occupy the proper ty  peaceably  or  to  obt .a in  possession through
ev ic t i on ,  t he  Code  a l l ows  the  D is t r i c t  t o  f i r s t  l ewy  a  r r t ax r r  on  the
en t i re  abu t t i ng  p rope r t y  (no t  t he  vau l t  space )  and ,  u l t ima te l y ,  t o
sel - l  the proper ty  for  any amount  of  money that  wi l l  cover  the rent
a r rea rage  and  o the r  cos t s .  See  D .C .  Code  S  7 -1013 (b )  ( 1995 ) .
Conceivably ,  the ent i re  proper ty  might  be se ized over  non-payment
of  a  comparat ive ly  pa l t ry  sum. This  could happen ent i re ly  outs ide
the cour t  system, there being no requi rement  of  seeking advance
judi -c ia I  approval  for  the in i t ia t ion of  the levy.  See fur ther
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The Government  gave var ious responses to  the Cour t 's  quest ion.

F i rs t ,  the Government  suggested that  t .he vaul t  tenant  could f i le  an

unspec i f i ed  c i v i l  ac t i on  i n  a  D iv i s ion  o f  t h i s  Cour t  o the r  t han  the

Tax Div is ion.  The Government  d id  not  re ly  upon any s tatute that

prov ided such an opt ion.  Yet ,  the Government  u l t imate ly  resor ted

to a content ion that  the Super ior  Cour t  to ta l ly  lacks the power t .o

prov ide refund re l ie f  in  t .he absence of  a  s tatute that  l i tera l ly

g ran ts  such  au tho r i t y .

Later  in  the ora l  argument ,  addi t ional  represent .aL ions were

made by the Deputy corporat ion counsel  who is  in  charge of  the

Government  Operat i -ons Dj -v is ion,  and by another  superv isory at torney

as wel1.  The Deputy and the superv isor  argued that  there was

actually no way of any kind for a t.axpayer to demand a refund

th rough  cou r t  l l t i ga t i on .  The  Depu ty ' s  f  i rm  pos i t i on  was ,  r ' I t , s

con t rac tua l .  "  Th i s  was  an  ob l i que  s ta temen t  t ha t .  con t rac t  p r i ces

(such  as  nego t ia ted  ren ts )  a re  ca tego r i ca l l y  beyond  jud i c i -a I  remedy

and can never  be quest ioned.

III .  CONTENTIONS OF THE TAXPAYERS

The conceptual emphasis of the taxpayers is that any court

hav ing jur isd ic t ion to  ru le  upon t .he Iegal i ty  o f  a  tax assessment

i s  a  cou r t  t ha t  re ta ins  "anc i l l a r y "  power  to  reso l ve  a l1  fac tua l

d i scuss ion .  i n f ra ,  i n  t . ex t



9

and lega1 d isputes that  are dependent  upon the adjudicat ion of  the

tax  assessmen t  appea l .  I n  o the r  words ,  t hey  a rgue  tha t  t he re  i s  a

menu of  forms of  re l ie f  avai lab le to  the taxpayer ,  depending upon

the facts  of  a  par t icu lar  case.  The choices f rom the menu would be

sel -ected by the Cour t  Lo correspond to the par t icu lar  in jury  that

f l ows  f rom the  i nco r rec t  o r  i l 1ega1  tax  assessmen t .

The Pet i t ioners here in contend that  a  vaul t  rent  re fund is  an

int imate,  second layer  to  the process of  obta in ing a refund of  the

rea l  p rope r t y  t ax  i t se l f .  Thus ,  i f  an  i l I ega l  l and  assessmenL  was

used to set .  the rent  leve} ,  the only  concrete remedy for  making the

Laxpayer- tenant  whole is  to  mandate a refund of  some por t ion of  the

rent .  This  is  done by inser t ing the de novo va l -uat ion in to the

p resc r ibed  fo rmu la  fo r  ca l cu la t i ng  the  ren t .

In  context ,  the Pet i t ioners have revealed a problem that

amounts to  a due process issue.  They suggest  that  the retent ion of

vau l t  ren t  based  upon  an  i l } ega l  t ax  assessmen t  wouLd  be ,

rega rd less  o f  i t s  l abe l ,  a  " t ak ing "  t ha t  canno t  s tand  w i thou t

compensat ion.  The quest  for  compensat ion impl icates the r ight  to

sue .

Las t1y ,  t he  Cour t  i s  u rged  to  f i nd  tha t  t he  Code 's  s i l ence  on

speci f ic  recourse for  these unique taxpayers does not  mean t .hat  due

process concerns automat . ica l ly  evaporate.

IV. CONCLUSIONS OF LAW

This Cour t  concludes as a mat ter  o f  law that  the Super ior

Cour t  does  have  sub jec t  ma t te r  j u r i sd i c t i on  ove r  d i spu tes
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concern ing the refund of  vaul t  rent ,  and that  such issues can be

inc luded in  appeals  f rom real  proper ty  assessments.  The c lear

connect ion between the assessment  and the set t ing of  the rent  level

is  the pr imary reason why such l i t igat ion belongs in  the Tax

D iv i s ion  as  a  p rac t i ca l  ma t te r .

S ince the Super ior  Cour t  does have jur isd ic t ion to  hear  these

cases,  the only  remain ing quest . ion is  whether  t .he Cour t  is  act ing

outs j -de the bounds of  i ts  s tatutory  or  d iscret ionary power in

permi t t ing the vaul t  rent  issues to  be l i t igat .ed in  the Tax

D iv i s i on . Upon considerat ion of  a l l  per t inent  po ints  and

au t .ho r i t i es ,  t h i s  Cour t  conc ludes  as  a  ma t te r  o f  l aw  tha t  t he

l i t i ga t i on  o f  a  c la im  fo r  vau l t  renL  i s  p rope r l y  ma in ta inab le  i n

t . he  Tax  D iv i s ion .  Th i s  i s  l og i ca l  f o r  seve ra l  key  reasons .

Fi rs t ,  the appeal  o f  a  rea l  proper t .y  tax assessment  is  a

necessa ry ,  t h resho ld  i ssue  to  any  reques t  f o r  re fund  o f  vau l t  ren t .

Second ,  a  cou r t -o rde red  ren t  re fund  i s  a  fo rm o f  anc i l l a r y

re l ie f  that  can be prov ided and which may be demanded in

o rde r  t o  g i ve  comp le te  re l i e f  f r om the  i nco r rec t  o r  i 1 lega l  t ax

assessmen t .

A. Ancil lary JuriedteE-isn- end gsgqepte af Due Procesg:

While the arguments of the part ies have spanned numerous

subjects ,  the t rue nub of  these cases is  that  the Super ior  Cour t

re ta ins  wha t .  i s  known  as r ranc i l l a r y  j u r i sd i c t i on "  t o  g ran t  t he

refunds in  the context  o f  prov id ing fu l l  re l ie f  to  the taxpayers as

pa r t  o f  a  bas i c  assessmen t  appea l .  The  D is t r l c t  res i s t s  t . h i s

approach and re l ies upon cer ta in  s ide issues that  serve to  make
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these cases more complex than t .hey need to be.

The  p r i nc i -p les  o f  anc i l l a r y  j u r i sd i c t i on  a re  we l l -es tab l i shed .

The Uni ted States Cour t  o f  Appeals  for  the Dis t r ic t ,  o f  Columbia

C i r cu i t  has  s ta ted :

tA l  1 I  cou r t s ,  absen t  some spec i f i c  s ta tu t .o ry
denia l  o f  power,  possess anci l lary  powers t .o
e f f ec tua te  t he i r  j u r i sd i c t i on .

Mor row  v .  D i s t r i c t  o f  Co lumb ia ,  135  U .S .App .D .C .  160 ,  l - 69 ,  4 t i  F .2d

728 ,  737  (1959 ) .  "Anc i l l a r y  ma t t e r s  have  been  b road l y  de f i ned  as

mat te rs  ' aux i l i a r y ,  accesso r ia l  o r  subo rd ina te '  t o  t he  ma in

ma t te r . ' r  f d .  a t  I " 72 ,  4L7  F .2d  a t  74A .

There is  a  four-pronged test  for  determin ing whether  a cour t

has  anc i l l a r y  j u r i sd i c t i on ,  and  th i s  t es t  s t i l l  gove rns  the

Super io r  Cour t  o f  t he  D is t r i c t  o f  Co lumb ia .a  Tha t  t es t  i s

summar ized in  Morrow as fo l lows:

[A ]  nc i l l a r y  j u r i sd i c t . i on  shou ld  a t tach  where  :
(1 )  t he  anc i l l a r y  ma t te r  a r i ses  f rom the  same
transact ion which was t .he basis  of  the main
proceeding,  or  ar ises dur ing the course of  the
main mat ter ,  or  is  an in tegra l  par t  o f  the
ma in  ma t te r ;  ( 2 )  t he  anc i l l a r y  ma t t e r  can  be
determined wi thout  a  subst .ant ia l  new f  act  -
f i nd ing  p roceed ing ;  (3 )  deEerm ina t i on  o f  t he
anci l lary  mat t .er  through an anci l lary  order
would not  depr ive a par ty  of  a  substant ia l
procedura l  or  substant ive r ight ;  and (4)  the
anc i l l a r y  ma t te r  mus t  be  se t t l - ed  to  p ro tec t
the in tegr i ty  o f  the main proceeding or  to
insure that  the d isposi t ion in  the main
p roceed ing  w i I l  no t  be  f rus t ra ted .

Id . s  Here ,  t he  fac ts  eas i l y  sa t i s f y  a l l  f ou r  requ i remen ts .  These

n s e e  M . A . P .  v .  R v a n ,

sDesp i te  the  age o f
i t s  v i t a l i t . y  t o d a y .  S e e
( D . c .  L 9 9 6 )  ( f i n d i n g  t h a t

28s  A .2d  310  (D .C .  1971 )  .

the opin ion in  Morrow,  i ts  impact  re ta ins
O l i ve r  v .  Un i t ed  S t . a tes ,  682  A .2d  185 ,  L89
the Super ior  Cour t  has anci l lary  power to
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conso l i da ted  tax  appea ls  p resen t  a  c lass i c  i - ns tance  o f  t he  need  to

invoke  anc i l l a r y  j u r i sd i c t i on ,  Th i s  i s  no t  a  c lose  case .

The facts  and c i rcumstances that  sat is fy  the four  prongs are

i l l us t ra ted  as  fo l l ows .

Fi rs t ,  the issue of  whether  a refund is  due is  a  d ispute t .hat

ar ises square ly  and exc lus ive ly  f rom the proper ty  tax assessment

tha t  i s  a l ready  sub jec t  t o  appea l .

Second,  the refund demand can be adjudicated wi thout  any new

fac t - f i nd ing  wha tsoeve r -  Any  fac t - f i nd ing  occu rs  on l y  w i th  respec t

to  a successfu l  de novo appeal  f rom the under ly ing assessment

i t se l f .  Un l - i ke  the  t r i a l s  t ha t  a re  t yp i ca l l y  seen  i n  condemna t ion

cases  (where  fa i r  marke t  va lue  mus t  be  l i t i ga ted ) ,  t he  amoun t  o f

the refund ( i f  any)  wourd be determined af ter  t r ia l  mere ly  by

inser t ing the de novo va luat ion of  the land por t ion of  the tax

assessmen t  i n to  a  p re -ex i s t i ng  fo rmu la .  Th i s  i s  a  pu re l y

a r i t hme t i c  p rocess  tha t  i nvo l ves  no  j ud i c ia l  de te rm ina t . i ons  o f

c red ib i l i t y  o r  we igh ing  o f  new fac ts .  Na tu ra l l y ,  i f  t he  taxpaye r

does not  prevai l  a t  the t r ia l  o f  t .he assessment  appeal ,  the

b i fu rca ted  re fund  ma t te r  i ns tan t l y  becomes  moo t .

Thi rd,  the determinat ion of  a  refund wi l l  not  depr ive the

Dist r ic t  o f  any substant ive r ight ,  because no landlord has the

r ight .  to  keep rent  money that  has been overpaid (a fact

convenient ly  ignored by the Dis t . r ic t  as a guid ing concept)  .

Moreover ,  the Dis t . r ic t  has the same r ight .  as the taxpayer  to  appeal

i -mpose drug test ing as a condi t ion of
though the Code does not  speci f ica l ly
l i s t i nq  o f  re lease  cond i t . i ons )  .

a  d e f e n d a n t ' s  r e l e a s e ,  e v e n
enumera te  th is  op t ion  in  i t s
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any aspect  o f  the t r ia l  proceedings,  i f  a  judgment  j .s  ever  entered

aga ins t  t he  D i s t r i c t .

Four th,  the anci l lary  issue of  rent  re funds must  be resolved

in  o rde r  t o  p ro tec t  t he  i nLegr i t y  o f  t he  t . ax  appea ls  themse lves .

This  is  because i t  makes no common sense for  a  taxpayer  to  gain

re l i e f  f r om an  i nco r rec t  o r  i I I ega l  assessmen t  wh i l e  s t i l l  be ing

requi red to  suf fer  the consequences that  f low f rom the very same

i l legar i ty  that  compels a Lax refund.  The in tegr i ty  o f  any cour t

judgment  in  t .he tax appeal  is  s ign i f icant ly  d imin ished i f  the

Government  can reap the f inancia l  benef i t .  o f  i ts  own negl igence or

wrongdoing that  is  the basis  for  a  judgment  for  tax refund.

The need to prov ide a jud ic ia l  remedy for  overpayment  of  vaul t

ren t  i s  espec ia l l y  c r i t i ca r  f o r  t hose  taxpaye rs ,  such  as

e leemosynary  en t i t i es ,  t ha t  a re  r r t ax -exempt "  bu t  wh ich  a re  tenan ts

o f  vau l t  space  none the less .  The  code  i s  s i l en t  as  to  the i r

pa r t i cu la r  p l i ghc .  Ye t ,  t he  D is t r i c t  admi t s  t . ha t  i t  has  ag reed  to

rent refunds for the IMF and also to Woodward c Lot.hrop Department

S to re  ( i n  ano the r  such  case  re la ted  to  spec ia l  cons ide ra t i ons  o f  a

bankruptcy proceeding)  .  6

I t  is  impor tant  for  the Cour t  to  spel l  out  more fu l ly  why the

invocat . ion of  anc i l lary  jur isd ic t ion is  compel l -ed by the basic

concepts of  due process.  This  re la tes to  t .he four th prong of

having to  insure that  the d isposi t ion of  a  successfu l  tax appeal  is

not  f rust rated by a l lowing cont inu ing economic in jury  f rom the

6The docket  nurnber  for  the mat ter  involv ing
was not  p laced on the record.  That  case
Government counsel at oral arqument.

Woodward & Lothrop
was mentioned by
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i l l ega l  Lax  to  rema in  unaba ted .

The due process r ights  of  these taxpayers evolve f rom those

that .  a l ready re la te to  the tak ing of  money and proper ty  by the

Government .  The r ight  to  bas ic  procedura l  due process is  the

Cons t i t u t i ona l  f ounda t ion  o f  t he  tax  appea l  sys tem i t se l f .  I n

fact ,  the law of  the Dis t r ic t  o f  Columbia ( through statutes and

case I i t igat ion)  has f i rmly  establ ished that .  both taxpayers and

landowners do have fu l1  r ights  of  procedura l  due process when the i r

land or  money is  taken i1 IegaI ly  by the Government , .  For  the

reasons that  fo l low,  the Cour t  is  convinced that  a  t .axpayer  has a

due process r ight  t .o  compensat ion for  overpaid rent ,  as weI I  as the

concomitant .  r iqht  to  sue the Dis t r ic t  in  order  to  enforce t .h is

demand.

The ent i re  vaul - t  rent  scheme in  the Code is  emersed in  the

language of  taxat ion,  which i tse l f  t r iggers the r ight  to  due

process .  Fo r  examp le ,  t he  D is t r j - c t ' s  remedy  fo r  non -pa l rmen t  o f

rent  is  not  ev ic t ion - -  but  automat ic  lewy of  a  puni t ive tax on the

ent i re  proper ty  abut t ing the vaul t  space.  This  undeniable

re lat ionship to  taxat ion a lso suppor ts  the t .axpayers bas ic  r ight  to

l i t i ga te  a  d i spu te  ove r  vau l t  ren t .  See  fu rLhe r  d i scuss ion ,  i n f ra .

Aside f rom the due process cu l ture of  tax appeals ,  the r ight

to  t r j -a ]  and appeal  is  a l ready wel l -ent renched where the outr ight

condemnat ion of  rea l ty  is  concerned.

I t  is  a  bas ic  tenet  o f  procedura l  due process (under  the F i f th

Amendment)  that  proper ty  cannot  be taken f rom a c i t izen by the

Governmen t  w i thou t  j us t  compensa t ion .  See  Un i ted  S ta tes  v .
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Revno lds ,  397  U .S .  L4 ,  15 -15  (1970 )  ;  S i t t en fe l d v .  Tob r i ne r , 1 4 8

U.S .App .D .C .  l - L3 ,  115 ,  459  F .2d  LL37 ,  1139  (1972 ) .

The Dist.r ict of Columbia Court of Appeals has observed, I 'Where

the government. takes property by eminent. domain, i t  is required to

pay just, compensatj-on under the Fift .h Amendment. Even absent a

statute,  the r j -ght  to  in terest  a t taches automat ica l ly  to  t .he r ight

Eo an award of  damages ar is ing out  o f  condemnat ion.  r '  D is t r ic t  o f

Co lumb ia  Redev .  Land  Aqency  v .  Dowdev ,  518  A .2d  153 ,  1 -64  (D .C .

1992)  ( c i t a t i ons  omi t ted )  .  A11  o f  t he  face ts  o f  p rocedura l  due

process are ref lect .ed in  t .he d iscrete,  local  s tatutory  scheme for

the inst . icut ion of  condemnat ion proceedings and t .he l i t igat ion of

t hose  ma t te r s .  See  D .C .  Code  S  15 -1311  e t  seq .  ( 1997 ) .

Fur thermore,  F i f th  Amendment  r ights  apply  to  Lhe GovernmenL's

tak ing  o f  pe rsona l  p rope r t y  as  we11 .  See ,  e .q . ,  Ha ldeman  v .

F reeman ,  558  F .Supp .  514 ,  518  n .11  (D .D .C .  1983 )  ( documen ts )  .  Money

is  cer ta in ly  personal  proper ty .

The Court does not endeavor to draw a perfect analogy between

the instant  fact  pat tern and t .he type of  "Lak ing"  contemplated in

c lass ic  condemnat ion cases.  There,  the Government  at .  least  is

assert ing that j-t  needs the disputed property in order to perform

a publ ic  funct ion.  Here,  however ,  the Government  is  on ly  asser t ing

a r ight  to  keep rent  money that  a I leged1y is  not  owed.

Since neither condemnation of realty nor taxation can escape

the guarantees of due process, there is no sound reason why the

Government shoul-d be able to keep a sum of money thaE was

mistakenly or improperly paid to i t ,  without having to account for
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the overage as compensat j-on to the tenant.

The Supreme Court has observed, "The fundamental requirement

of  due process is  the oppor tuni ty  to  be heard 'a t  a  meaningfu l  t ime

and  i n  a  mean ing fu ) -  manne r . ' r r  Ma t t . hews  v .  E ld r i dqe ,  424  U .S .  31 -9 ,

333 ( !976)  (c i ta t ions omi t ted)  .  Where vaul t  rent  re funds are at

s take,  there is  no bet ter  t ime and p lace for  due process to  be

provided than the appeal of the underlying tax assessment t.hat

contro ls  the ent i re  d ispute.

There are other  reasons why the Cour t  should exerc ise i ts

anc i l l a r y  j u r i sd i c t i on  to  the  i ns tan t  cases ,  so  tha t  due  p rocess  i s

prov ided.  At  ora l  arg l lment ,  for  example,  the Government  dec l ined

to recognize that  vaulL tenants could apply  a credj . t  for  overpaid

rent when the next rental payments become due in a subsequent year.

Moreover, there is no guarantee t.hat a vault tenant would st. i l I  be

paying rent to the Government at a t ime that is subsequent to any

one assessment  appeal  that  is  successfu l .

B. The Fonrm of the Tax Divis ion Specif ical l rr : The Dis t r ic t

appears to  premise par t  o f  i ts  " Iack of  jur isd ic t ion"  argr- rment  upon

the por t ion of  the Code that  d i rects  a l l  tax appeals  to  be f i led in

the Tax Div is ion of  the Super ior  Cour t .

The Code p la in ly  s tates,  in  per t inent  par t ,  that  the Tax

D iv j - s ion  " sha l1  be  ass igned  exc lus i ve  j u r i sd i c t i on  o f  (1 )  a l l

appeals  f rom and pet i t ions for  rev iew of  assessments of  tax (and

c i v i 1pena1 t i es the reon )madeby theD is t r i c t o fCo1umb ia .

D .C .  Code  S  11 -L201  (1995) .?  The  D is t r i c t  has  p laced  fa r  t oo  much

tThe remainder  of  Sect ion ] -zOL re lates to  cr iminal  tax cases.
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impor tance on the word " jur isd ic t ion,  *  as re levant  case raw

demons t ra tes .

Re fe rence  i n  the  Code  to  those  ma t te rs ' rass ig ined"  to  the  Tax

Div is ion is  no more than a genera l  management  too1,  to  denote a

div is ion of  labor  wi th in  a large,  un i tary  cour t  system. This

guoted language in the Code has nothing to do with basic judicial

power.  I t  mere ly  d i rects  that  tax assessment  appeals  be f i led in

a par t icu lar  Div is ion.  Whi le  prescr ib ing where these par t icu lar

cases should be docketed in i t ia l ly ,  the Code does not  prec lude any

o the r  t ax - re la ted  cases  f rom be ing  l i t i ga ted  i n  t he  Tax  D iv i s ion .

I ron i ca l l y ,  t he  tax  assessmen t  s ta tu te  i t se l f  says  no th ing  abou t

the Tax Div is ion,  but  mere ly  s tates that  assessment  appeals  are to

be  f i l ed  i n  t he  "Supe r i o r  Cou r t . "  D .C .  Code  S  4T -3303  (1997 ) .  No

section of the Code contains t.he kind of langr.rage of exclusion

a rgued  by  the  D is t . r i c t .

In  severa l  appel la te opin ions,  the Dis t r ic t  o f  Columbia Cour t

of  Appeals  has recognized that  the " jur isd ic t ion"  of  the Super ior

Cour t  i t se l f  i s  no t  l im i ted  to  pa r t i cu la r  D iv i s ions  w i th in  th i s

cour t  system. The concept  of  a  separate k ind of  "d iv is ionaf"

jur isd ic t ion has been thoroughly  d iscredi ted by the cour t  o f

Appeals ,  even though the Dis t r ic t  now seeks to  rev ive i t  w i th  no

points  and author i t ies to  suppor t  th is  pos i t ion.  I t  is  inst ruct ive

to rev iew the extant  case law on t .h is  top ic .

F i r s t ,  i n  Andrade  v .  Jackson ,  401 -  A .2d  990  (O .C .  t 979 )  ,  t he

Distr ict of Columbia Court of Appeals determined that a suit to

annul a marriage and to declare the existence of a common law
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marriage could be - and should be - brought in Ehe Probate

Div is ion even though the Code fac ia l ly  prov ides that  the Fami ly

Div is ion is  the designated Div is ion in  which act ions to  dec lare

mar r i ages  vo id  a re  to  be  f i l ed .  D .C .  Code  S  f l - 1101- .  The  Cour t .  o f

Appeals  s tated,

Whi le  the Super ior  Cour t  by s tatute has f ive
d i v i s ions ,  C iv i l ,  C r im ina l ,  Fami l y ,  Tax ,  and
Proba te ,  D .C .  Code  L973 ,  S  11 -902 ,  each
div is ion possesses the undiv ided author i ty  o f
the Cour t .

I d .  a t  993 .  Th i s  i s  bu t  ano the r  way  o f  say ing  tha t  t he  Code 's

references to  d iv is ional  ass ignments are inconsequent ia l  where the

ac tua l  " j u r i sd i c t i on "  o f  t he  Super io r  Cour t  i s  conce rned .

The Court of Appeals in Andrade recognized that on one hand

"order ly  jud ic ia l  procedure"  would be best  served i f  the guest ion

o f  a  pe rson ' s  mar i t a l  s ta tus  i s  cons ide red  " i n  t he  f i r s t  i ns tance

by the d iv is ion of  the Super ior  Cour t  establ ished for  that

purpose.  "  ! ! -  (c i tac ion omi t ted)  .  On the ot .her  hand,  however ,  Lhe

appel la te cour t  u l t imate ly  found that  the involvement  of  a

decedent 's  estate in  the Andrade l i t igat ion was a compel l - ing reason

fo r  t he  l i t i ga t i on  o f  t he  case  i n  the  P roba te  D iv i s ion .  I d .

Subsequen t l y ,  i n  C lav  v .  Fa i son ,  583  A .2d  l - 388  (D .C .  1990 )  ,

t .he Cour t  o f  Appeals  v is i ted th is  subject .  for  the second t ime in  a

controversy concerning whether a judge in the Civi l  Division had

the power to hear a suit to enforce a separation and property

set t lement  that  arose in  a d j -vorce case prev ious ly  f i led in  the

Fami ly  Div is ion.  In  CIay v .  Faison,  the Cour t  o f  Appeals

re i terated,  "Whi1e the Super ior  Cour t  is  separated in to a number of
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d iv i s ions ,  ' t hese  func t i ona l  d i v i s i ons  do  no t  de l im i t  t he i r  power

as  t r i buna ls  o f  t he  Super io r  Cour t  w i th  genera l  j u r i sd i c t i - on  to

ad jud i ca te  c i v i l  c l a ims  and  d i spu tes . " '  I d .  a t  1389 -90 ,  quo t i nq

And rade ,  sup ra ,  401  A .2d  a t  993 .

Mos t  r ecen t l y ,  i n  E l l i s  v .  Hoes ,  67 ' 7  A .2d  50  (D .C .  L996 )  ,  t he

Court  o f  Appeals  reversed the d ismissal  o f  a  compla int  for

possession that  had been f i led in  t .he Landlord-Tenant  Branch of  Ehe

Civ i l  D iv is ion,  where the act ion was a common law sui t  for

e jec tmen t .  Such  an  ac t i on  cou ld  have  been  f i l ed  and  l i t i ga ted  on

a regular  Civ i l  D iv is ion Calendar .  The appel lee had somehow

convinced t .he t r ia l  judge in  the Landlord-Tenant .  Branch that  there

was  a  fa i l u re  o f  j u r i sd i c t i on  mere l y  because  e jec tmen t  i s  no t  t he

same cause of  act ion as the more fami l iar  r tsummarv"  mal ters  that

are heard in  the Landlord-Tenant  Branch.

The appel la te cour t  noted t .hat  an acLion in  e jectment  can be

b rough t  i n  e i t he r  sub -pa rc  o f  t he  C iv i l  D i v i s ion  o f  t he  Super io r

Cour t ,  a l t hough  ce r ta in  c i r cums tances  may  j us t i f y  t rans fe r  t o  a

regu la r  C iv i l  D i v i s ion  ca lendar  ( f rom Land lo rd -Tenan t  B ranch )  i f

"b road  de fenses r r  a re  i nvo l ved .  I d .  a t  51 .  Aga in ,  t he  Cour t  o f

Appeals  re l ied upon the pract ica l i t ies of  t .he par t . icu lar  l i t igat . ion

as the basis  for  examin ing where the case belonged.

By now i t  should be c lear  that  any c la im t .hat .  is  predicated

upon a tax appeal ,  buL which otherwise could be f i led anrrwhere in

the Super ior  Cour t  is  a  demand for  re l ie f  thaL indeed can be

inc luded  as  pa r t  o f  a  tax  appea l  Pe t i t . i on .  The  j u r i sd i c t i on  o f  t he

Super ior  Cour t  i t .se l f  is  not  d imin ished in  any way by th is
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prac t i ca l  o r  t ac t i ca l  cho i ce  o f  t he  p ro tagon is t ,  no r  by  the  Cour t , s

own exerc ise of  d iscret ion in  keeping the vaul t  rent  cases in  the

Tax  D i v i s i on . s

fn  these  conso f i da ted  cases ,  t h i s  Cour t  no tes  tha t  Ehe

Pe t i t i one rs  a re  no t  mak ing  a  casua l  t ac t i ca l  cho i ce .  Ra the r ,  t hey

are doing the obvious and the necessary.  I t  makes no sense to  f i le

a c iv i l  act ion for  resc iss ion or  rest i tu t ion t .hat  is  dependent  upon

the resol -ut ion of  an issue that  normal ly  is  not  handled by the

Civ i l  D iv is ion and where there is  an expl ic i t ,  s ta tutory  f ramework

and set  o f  deadl - ines for  l i t igat ing the reaL nub of  t .he case in  Lhe

Tax  D iv i s ion .

There are severa l  reasons why i t .  is  preferable for  taxpayers

who are appeal ing the i r  assessments to  inc lude the rent  re fund

demands  i n  the i r  t ax  pe t i t i ons .

F i r s t ,  t he  fac t .ua l  and  l ega l  i ssues  o f  t he  co r rec tness  o f  t he

assessmen t  mus t  be  dec ided  f i r s t ,  as  a  necessa ry  p re lude  t . o  any  so -

ca I l ed  " con t rac t t ' d i spu te  Lha t  wou ld  be  ra i sed  i n  a  c i v i l  ac t i on .

A11 assessment  appeals  are t r ied by the judges of  the Tax Div is ion.

sord inar i ly ,  a  demand for  re l ie f  should be couched in  a formal
Compla int . .  However ,  under  t .he to ta l i ty  o f  c i rcumstances in  these
consol idated cases,  the Cour t .  can excuse the fact  that  the demand
for  rent  re fund was not  f i led . in  1 separate compla int .  r t .  is  par t
of  a  Pet i t ion,  which is  fun_ct ional ly  t .he same vehic le .  Moreover ,
the inc lus ion of  th is  demand in  the Pet i t ion was the product  o f  the
Government . 's  own in i t ia l  compla int  that  the demlnd was onry
ve rba l l y  ra i sed  du r ing  se t t l emen t  d i scuss ions .  The  D is t r i c t  i ;
fa i r ly  on not ice of  the a l legat ions and the legal  bas is  for  the
demand for  re l ie f  in  a l l  o f  these consol idated c ises and others as
wel l .  The labels  used or  the terminolog.y  used are not  cr i t ica l ,
because of  the h is tor ica l  context  in  wi i ich th is  controversy has
been developing.  The par t ies are under  no i l lus ions about  the crux
o f  t he  d i spu te .
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I f  t he  t r i a l  cou r t  de te rm ines  tha t  t he re  i s  no  l ega I  o r  f ac tua l

de fec t  i n  t he  assessmen t ,  t he  vau l t  ren t  d i spu te  to ta l l y

evapora tes .

Second ,  Lax  appea ls  a re  l i t i ga ted  acco rd ing  to  a  s t r i c t  t ime-

tab le  tha t  i s  p resc r ibed  by  s ta tu t .e .  I t  i s  no t  poss ib le  fo r  a

taxpayer  to  opL uni la tera l ly  for  the comparat ive ly  unst ructured

approach of  fu11y l i t igat ing a c iv i l  act ion before decid ing whet .her

to  f i l e  a  Pe t i t i on  to  appea l  t he  tax  assessmen t . .  The  l eng th  o f

t ime that  might .  e lapse in  the separate c iv i l  act ion coul -d over take

the deadl ine for  in i t ia t ing the Super ior  Cour t  assessment  appeal - .

Common sense d ic tates that  a  taxpayer  should f i rs t  u t i l ize the

route that  involves the most  s t r ingent  f i l ing deadl ines,  and th is

i s  t he  bas i c  t ax  appea l .  e

Thi rd,  the r ight  to  appeal  the tax assessment  cannot  be

exerc ised unless and unt i l  the taxpayer  exhausts a l l  admin is t rat ive

remed ies  as  p resc r ibed  by  s ta tu te .  Th i s  i s  no t .  t r ue  where  a  c i v i l

ac t i on  i s  conce rned .  Thus ,  i f  a  c i v i l  ac t i on  were  to  be  f i l ed

separate ly  f rom a tax appeal  and before the exhaust ion of  remedies

e l ron i ca l l y ,  l i t i ga t i ng  the  re fund  i ssue  acco rd ing  Lo  the
qu icke r  t ime tab le  fo r  assessmen t  appea ls  i s  a  bene f i t  Lo  the
D is t r i c t ,  when  compared  to  o rd ina ry  c i v i l  l i t i ga t i on .  The  Code
prov ides a genera l  three-year  s tatute of  l imi ta t ions for  seeking
c red i t s  and  re funds  o f  t ax  ove rpaymen ts .  See  D .C .  Code  S  47 -
] -8I2.  11(b)  .  One of  the impor tant  purposes for  th is  deadl ine is  r r to
p ro tec t  t he  D is t r i c t  aga ins t  f i nanc ia l  i ns tab i l i t y  by  se t t i ng  a
date cer ta in  by which the Dis t r ic t .  may know the prec ise extent  o f
i t s  I i ab i l i t y  f o r  re funds . "  K le iboemer  v .  D i s t r i c t  o f  Co lumb ia ,  458
A .2d  73 I ,  735  (D .C .  1983 ) .  Acco rd ing l y ,  i f  a  t axpaye r  i nc l udes  t he
demand for  the vaul t  rent  re fund as par t  o f  the Pet i t ion in  the
assessment  appeal ,  Do one can say that  the issue has not  been
ra i sed  a t  t he  ea r l i es t  poss ib le  t ime .
p ro tec t i on  t , ha t .  t he  D is t r i c t  dese rves .

Th is  i s  exac t l y  t he
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had  occu r red  fo r  a  t , ax  appea l ,  t he  p la in t i f f  cou ld  be  sub jec t  t o  a

mot ion to  d ismiss re la t . ing to  t .he fa i lure to  exhaust  the

admin i s t ra t i ve  appea l  p rocess  as  to  the  under l v inq  assessmen t .

Four th,  cases involv ing both a d i recE tax appeal  and demand

fo r  ren t  re fund  a re  c l -ass i c  i ns tances  i n  wh ich  the  doc t r i ne  o f  " l aw

of  the case"  requi res that  the decis ion of  t .he Tax Div is ion judge

wi I l  t .o ta l1y contro l  whet .her  any por t ion of  the rent  must  be

refunded.  This  factor  a lone weighs in  favor  of  a  s ing le lawsui t  to

embrace  a I l  t ax - re1a t .ed  i ssues .

On anot .her  note,  i t  is  not  feas ib le  for  vaul t .  tenants to  seek

thei r  day j -n  cour t  by wi thhold ing (or  not  remi t t i -ng)  a por t ion of

fu ture rent  (as a credi t  for  overpayment)  so as to  provoke a c iv i l

act ion in  which the overpayment  would be ra ised as a defense.

There is  no guarantee that  the Dis t r ic t  would ever  f i le  a  lawsui t

against  a  vaul t  t .enant  who defaul ts  on rent  payments.  To the

contrary ,  i lo  lawsui t  is  contemplated at  a l l  in  the Code,  f rom the

mun ic i -pa1  l and lo rd ' s  s tandpo in t . Rat .her ,  when a vauLt  tenant

defau l ts  on  even a  penny o f  ren t .  fo r  a  cer ta in  min imum per iod  o f

f  i m e .  r h e  t e n a n t  i s  t h e n  t r e a t e d  a s  a  t . a x  s c o f  f  l a w .

The resuf tant  sanct ion is  not  ev ic t ion,  but  an automat ic

co l l ec t i ons  p rocess  ( l abe1 led  as  a  " taxn )  t ha t .  p rov ides  fo r  t he

po ten t . i a l  l i qu ida t i on  o f  t he  taxpaye r ' s  own  rea l t y ,  dB  i f  t he

tenan t  had  de fau l - t ed  on  i t s  own  p rope r t y  t axes .  See  D .C .  Code  5  7 -

1013  (b )  ( 1995 )  .  Unde r  t hese  c i r cums tances ,  t he  t ac t i c  o f  " se I f -

credit ing" overpalrments would be a r isky and buccaneering manner in

which to  seek due process of  1aw.  The Cour t  could not  ser ious ly
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expect any t.axpayer to engage in this conduct, and Ehe Court would

no t  se r i ous l y  expec t  a  l awyer  to  adv i se  a  c l i en t  t o  do  so .

Aside f rom al l  o f  the other  reasons that  suppor t  the r ight  to

demand rent  re funds in  assessment  appeals ,  i t  must  be noted t ,hat ,

vaul t  tenants do not .  have access to  an admin is t rat . ive adjudicat ion

forum such as the Renta l  Housing commiss ion ( re la t ing to

res i -dent ia l "  rents)  .

On  t he  who1e ,  t he  D i s t r i c t ' s  pos i t i on  on  t he  so -ca l I ed  l ack  o f

j u r i sd i c t . j - on  has  no  mer i t .

c. Couuron Law Awailabi l i tv of Civi l  Reuredrr for an Erroneous

Renta l  RaEe -  . fur isd ic t ion of  the Super ior  Cour t :  This  Cour t  does

no t  accep t  t he  D is t r i - c t . ' s  con ten t i on  tha t  t he  con t rac tua l  na tu re  o f

a vaul t  rent  agreement  automat ica l ly  robs the tenant  of  any r ight

to  sue for  a  refund.

Ordinar i ly ,  th is  Cour t  would not  choose to cast  t .hese cases in

te rms  o f  con t rac t  l aw ,  because  the  rea l  i ssue  i s  t he  na r row  mat te r

of  Lhe Cour t 's  anc i l lary  power to  order  a refund i f  the taxpayer

p reva i l s  i n  i t s  under l y ing  assessmen t  appea l .  However ,  f o r  t he

sake of  a  complete record,  th is  Cour t  endeavors to  expla in  why the

I 'contractual - r r  naLure of  t .he rent  agreement  s t i l l  y ie lds a due

process r ight  to  sue the Government  for  a  refund.  The Dis t r ic t . ,s

v ig iorous invocat ion of  cont . ract  law inv i tes the Cour t  to  explore

the usual  method by which a par ty  to  a contract  can obta in re l ie f

f rom obl igat ions thereunder .  The concept  that  natura l ly  ar ises is

the  fam i -1 ia r  t e rm o f  a r t ,  r rm is take  o f  f ac t .  t '  I n  t hese  conso l i da ted

cases ,  t he  m. i s take  o f  f ac t  can  be  seen  i n  the  fo rm o f  each
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taxpayer 's  content ion that .  the rent  was ca lcu lated upon "mistaken"

f inancia l  in format ion upon which the taxpayer  had re l ied in

consummat ing  t . he  con t rac t  ( i . e .  ren ta l  ag reemen t ) .  f t  cou ld  be

said that  the mistaken in format ion was the land por t ion of  the tax

assessment  i f  i t  is  la ter  found by the t r ia l  cour t .  to  have been

inco r rec t  o r  i 11ega1 .

I t  is  impor tant  to  remember that  the end resul t  o f  a

success fu l  Super io r  Cour t .  t ax  appea l  i s ,  i n  essence ,  an  exe rc i se  i n

re-wr i t ing h is tory .  Thus,  the de novo determinat ion of  an inval id

tax assessment  is  by def in i t ion the ret rospect ive determinat ion

that .  the rent  formula i tse l f  was appl ied to  erroneous factual  data.

When vau1t .  renL agfreements are s igned,  the Government  and the

taxpayer  innocent ly  proceed under  the assumpt ion that  the tax

assessmenl  is  factual ly  and legal ly  correct .  The taxpayer  has no

choice but .  to  presume so.  The taxpayers and the Government  may

f ind out  on ly  months or  years afEer  the leaeea are e igzred that  the

assessmen ts  were  fac tua l l y  e r roneous  o r  i l l ega l .  When  leases  a re

s igned for  vaul t  rent ,  no one can predic t  whether  a tax appeal  wi l l

eve r  be  f i l ed  o r  whe the r  t he  Pe t i t i one r  w i l l  p reva i l .  Ye t ,  no

taxpayers can be sa id to  have waived the i r  r ight  to  in i t ia t .e

assessment  appeals  (or  demand a la ter  rent  re fund)  mere ly  by

s ign ing  the  l eases .

The usual  method of  a l lev ia t . ing a mistake of  fact  is  that  the

par t y  adve rse l y  a f fec ted  can  f i l e  a  c i v i l  ac t i on ,  demand ing

resc i ss ion  o f  t he  con t rac t ,  o t  o the r  equ i tab le  re l i e f  such  as

res t i t u t i on .
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The Uni ted St .a tes Cour t  o f  Appeals  for  the Dis t r ic t  o f

Columbia Ci rcu i t  has observed that  the concept  of  un i la tera l

m is take  o f  f ac t  can  be  the  bas i s  f o r  a  l awsu i t  seek ing  resc i ss ion

and cancel la t ion of  a  promissory note,  which is  but  another  form of

con t rac t . See Ammerman v.  Mi I l € r ,  l - 39  U .S .App .D .C .  188 ,  L92 -93 ,

432  F .2d  621  (1970 ) ,  appea l  a f t . e r  r emand ,  r 59  U .S .App .D .C .  385 ,  488

F .2d  ] -285 ,  525  (1973) .  Fu rLhe rmore ,  t he  fede ra l  cou r t s  have

recognized that  rest i - tu t ion for  f inancia l  Ioss is  an appropr ia te

remedy where a lease is  consummated based upon a mistake of  fact .

See ,  e .q . ,  Sawye r  v .  M id -Con t i nen ta l  Pe t ro l eum Corp .  ,  236  F .2d  518 ,

52L  (10 th  C i r .  1956)  ( i nvo l v ing  t . he  re tu rn  o f  ce r ta in  compensa t .o ry

roya l t i es  tha t  were  payab le  to  M id -Con t inen ta l  i n  l i eu  o f  d r i l l i ng

an o i l  wel l  on an o i l -  and gas lease granted by the Sawyers to  Mid-

C o n t i n e n t a l ) . 1 0 Pet i t i one rs  he re in  do  no t  seek  to  resc ind  the i r

ent i re  renta l  agreements.  They only  demand the remedy that  is

ta i lored to  the actual  extent  o f  the problem. They are not

i ndu lg ing  i n  ove rk i t l .

Here,  the Pet i t ioners ind iv idual ly  seek Lo combine the ent i re

con t rove rsy  i n to  one  p iece  o f  I i t i ga t i on ,  ra the r  t han  f i l i ng

p iecemea l ,  success i ve  l awsu i t . s  i n  bo th  the  C iv i l  D i v i s ion  and  the

toThe  m is take  o f  f ac t  cons i s ted  o f  t he  fa i l u re  o f  M id -
Cont inenta l  and i ts  negot ia t ing agent  to  not ice cer ta in  unusuaf
language in  the lease that  exonerated them f rom having to  dr i l l  a
d iagona l  o f f se t  we11 .  M id -Con t inen ta l  s imp ly  fa i l ed  to  read  the
lease  c1ose1y .  Ye t ,  t he  Cour t  o f  Appea ls  a f f i rmed  tha t  pa r t y ' s
r i gh t  t o  seek  res t i t u t i on  o f  t he  unnecessa ry  roya l t i es .  I f  a  pa r t y
to a contracL can recover  royal t ies that  were overpaid because of
i ts  own negl igence,  there is  no reason why a contract ing par ty
cannot recover renL overpayments that were based upon an inf lated
or  i l legal  tax assessmenL that  could not ,  have been contro l led by
t .he tenant .
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Tax  D iv i s ion .  t t

The Government  essent ia l ly  has argued to the Cour t  that  the

Dist r ic t  has the r ight  to  keep rent  that  i t  co l Iect .ed,  even when

the  co l l ec t i on  was  based  upon  m j -s taken  o r  i l t ega l l y  de r i ved

informat ion as t .o  land assessment .  This  would be a s t ,ar t l ing

ins tance  o f  un jus t  en r i chmen t ,  and  the  D is t r i c t  has  no t  i den t i f i ed

any publ ic  po l icy  to  be served by a l lowing the Government  to

benef j - t  f rom such a windfa l I .  The Governmenl  is  t ight ly  focused on

the contention that the taxpayers have no permanent. property

in te res t  i n  t he  vau l t  space  i t se l f .  Th i s  i s  co r rec t .  However ,  t he

taxpayers are avenging the i r  in terests  in  the return of  the j - r  own

money.  They do not  equat .e a refund of  overpaid rent  wi th  a

p rope r t y  i n te res t  i n  t he  vau l t  space  i t se l f .  Thus ,  t he  D is t r i c t , s

proper ty  in t .erest  concern is  not  per t inent .

D. Silence of the Code on t,he Remedv of a Refund: The

D is t r i c t  has  emphas ized  t . ha t  t he  Code  i t se l f  does  no t  spec i f i ca l l y

prov ide a remedy for  a l leged overpayment  of  vaul t  rent ,  where the

overpayment  is  premised so leIy  on a d isputed,  under ly ing

assessmen t .  Th i s  obse rva t i on  eas i l y  f }ows  i n to  the  ma t t . e r  o f

anc i l lary  Jur isd ic t ion as the means through which th is  s i lence is

addressed.  Since the s i lence of  the Code on the speci f ic  remedy of

l1unless the Pet i t ioners inc lude the demand for  rent  re fund in
the i r  bas i c  t ax  assessmen t  appea l ,  t hey  s t i 11  cou ld  be  c r i t i c i zed
by the Government .  For  example,  i f  they wai t  for  the complet ion of
the i r  t ax  appea ls  be fo re  su ing  the  D is t r i c t  f o r  res t i t u t i on ,  t hey
could be accused of  a l lowing judgment  in terest  to  mount  up dur ing
the per iod in  which the i r  tax appeals  were pending fa i l ing to
mi t . igat .e  l iab i l i ty  o f  the Government  on the in terest  re la t ing to
the  ren t  re fund  i t se l f .



27

a  re fund  i s  so  cen t ra l  t o  t he  D i s t r i c t . ' s  pos i t i on ,  i t  i s  use fu l  t o

exp lo re  th i s  sub jec t  i n  more  de ta i l .

The Cour t  pauses to  note that  the only  s tatutory  ment ion of  a

"refund ' r  process of  any k ind re la tes to  refunds that  may be due i f

the taxpayer  r rvacates"  the rented vaul t  space "vo luntar i ly  or

i nvoLun ta r i l y "  be fo re  the  end  o f  t he  l ease  pe r iod .  see  D .c .  code

S 7 -L0L0  (b )  (1995)  .  These  a re  the  on l y  c i r cums tances  recogn ized

expl ic i t ly  in  the code as t r igger ing factors for  a  rent  re fund.

These c i rcumstances are i r rerevant  in  the i -nstant .  cases.  12

The Government  urges the Cour t  to  in fer  that  the Counci l ,s

s i lence is  proof  that  the Legis la t ive Branch d id not  in tend for  a

renter  o f  vaul t  space to  have any r ight .  to  comprain about  t .he

co r rec t  o r  1ega1  ca l - cu la t i on  o f  t . he  vau l t  ren t .  Th i s  conc lus ion  i s

Eoo momenLous to  ext ract  f rom the vo id.

Moreove r ,  s i l ence  can  be  amb iguous ,  and  the  s i l ence  he re  j us t

as easi ly  could be construed as the decl inat ion to  prohib i t  common

law remedies for  rent  overpayment .

The mere fact  that  the Code does not  rec i te  such a remedy does

not  mean that  e i ther  due process or  the common Iaw do not  apply  to

these cases.  For  example,  the common 1aw appl ies to  many aspeccs

of  how the Dis t r ic t  o f  Columbia Government  conducts i tse l f ,  as to

Lo r t s  and  o the r  i ssues .  Ye t ,  t he  Leg is la t i ve  B ranch  ce r t . a in l v  does

t2The Dis t r ic t  has not  re l ied upon any leg is l -a t ive h is tory  that
would demonstrat.e that. the Council  had coniidered t.he matter of
pot .ent ia l  problem of  overpayments for  any other  reason,  but  that  i t
had e lect .ed noL to  permi t  such refunds.  rn  fact ,  no par ty  in  these
cases has h inted that  any leg is la t ive h is tory  woul -d resolve the
inst .ant  d ispute.  The Cour t  has f  ound none.
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not .  a t . t .empt  to  engraf t  in to the Code i tse l f  a l l  conceivable facets

of  common law each t ime i t  amends the Code,  or  when i t  enaccs a new

sec t i on  o r  subsec t i on  o f  one  o f  i t s  T i t l es .  Thus ,  when  the  common

law h i s to r i ca l l y  p rov ides  a  ce r ta in  remedy  fo r  a  pa r t i cu la r

contract  problem or  for  any other  harm, iL  is  not  impor tant  that

the  Code  fa i l s  t o  recap i tu la te  such  de ta i l s .

L i t i ga t i on  i n  t h i s  j u r i sd i c t i on  i s  no t  conduc ted  under  the

C iv i l  Code  sys tem under  wh ich  a I I  1aw ( r i gh ts ,  remed ies ,  and

excep t i ons )  i s  pub l i shed  and  res ta ted  ad  nauseam in  the  s ta tu te

books as the so le source of  whatever  the law prov ides.  Thus,  Lhe

s i l ence  o f  t he  Code  on  ren t  re fund  p rocedures  i s  no t  s ign i f i can t .

The  case  1aw re la t i ng  to  anc i l l a r y  j u r i sd i c t i on  amp ly

i l lust rat .es why the r ight  to  due process can never  depend upon

whet .her  a leg is la ture has ar t . icu lated in  advance that  due process

shou ld  app ly  to  a  pa r t i cu la r  scenar io .13

t 'The s i lence of  the Code as to  the r ight  Lo seek rent  re funds
should not  be surpr is ing to  anyone who is  fami l iar  wi th  the set t ing
in  wh ich  tax  appea ls  a re  l i t i ga ted  i n  t he  D is t r i c t  o f  Co lumb ia .
Only  i -n  L997 d id the Dis t r ic t  res is t  the concept  t .hat  i t .  owes
refunds to  vaul t  tenants who are successfu l  in  tax appeals .  Unt i }
t hen ,  re funds  had  been  nego t ia ted  as  a  ma t te r  o f  rou t i ne .
H is to r i ca l l y ,  un l i ke  wha t  i s  seen  i n  genera l  c i v i l  l i t i ga t i on ,
local  tax appeals  have been f i led by a rather  smal l  sub-set  o f
lawyers and law f i rms wi th in  the bar ,  and th is  type of  l i t igat ion
t .yp ica l ly  is  conducted by only  a few lawyers on both s ides.  Thus,
i f  any par t ies who normal ly  l i t igate these cases had ever  thought
that  amending t .he Code was the only  method of  obta in ing these
refunds,  i t  is  h igh ly  unl ike ly  that  th is  mat ter  would have remained
unaddressed (one way or  the other)  by t .he Counci l  f  or  so many
decades .

The Government has not provided a convincing explanation as to
why i-t  has waited unti l  now to compJ-ain about providing refunds and
to  repud ia te  i t s  pas t  p rac t i ces  o f  nego t i a t i ng  t . hem.  On  the  o the r
hand ,  Pe t i t i one r ' s  ccunse l  re la ted  a t  o ra l  a rgumen t  t ha t  t he
impe tus  fo r  t h i s  d i spu te  i s  roo ted  i n  t he  D is t r i c t ' s  doub l i ng  o f
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In  any  case  i n  wh ich  anc i l l a r y  j u r i sd i c t i on  has  been  invoked ,

i t  happened (by def in i - t ion)  because someone had a r ight  Eo due

process that  could not  be g leaned f rom the face of  any s tatute.

In  conc lus ion ,  a  c la im  fo r  re fund  o f  vau l t  ren t  i s  a  d i spu te

over  which the Super ior  Cour t  has jur isd ic t ion.  These mat ters  are

proper ly  brought  before the Tax Div is ion in  the appeals  of  the

under ly ing assessments.  Moreover ,  jud ic ia l  economy and other

considerat ions are best  served by resolut ion of  these d isputes

w i th in  the  Tax  D iv i s ion  as  opposed  to  the  C iv i l  D i v i s ion .  The

par t ies can and should consider  the issue of  rent  re funds as par t

o f  t he i r  ove ra l l  med ia t i on  o f  t hese  cases .

/^lfu
WHEREFORE, iL  is  by the Cour t  th is  /  /  day of  ,JuIy ,  L998

ORDERED that  the Mot ions to  Dismiss are hereby denied in  a l l

o f  t hese  conso l  j - da ted  cases ;  and  i t  i s

FURTHER ORDERED that  counsel  in  a l -1  of  the consol idated cases

shal l  appear  before th is  Cour t  for  a  s tatus hear ing on Monday,

Sep tember  14 ,  L998  a t  9 :30  a .m.  on  the  regu la r  t ax  ca l -endar  fo r  t he

purpose  o f  es tab l i sh ing  med ia t i on  da tes  o r  a  schedu l -e  fo r  f u r the r

l i t i ga t i on  as  app rop r ia te  i n  each  case ;  and  i t  i s

FURTHER ORDERED t.hat the Court intends that the decision set

for th  here in on the mer i ts  should apply  equal ly  as a contro l l ing

decis ion in  any and a l l  o t .her  cases ass igned to th is  Cour t  where in

t .he renta l  ra te wi th in  the last  severa l  years.
o n . i  n c d  .  t h c  t . :  - ^ * ^ . r  - ' i  i  - - a C t  O f  V a U I t  f e n tv l / r r r s q ,  L r r s  I  a t f a l t L ! a !  r u l P

warranL any controversy re la t ing to  refunds.
no t  r i se  to  d i spu te  th i s  t heo rv .

Un t i l  r ecen t l y ,  he
was not enough to
The Government did
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Ehe  iden t i ca l  re fund  i ssue  i s  pend ing  fo r  ad jud i ca t i on . FFn

ef fectuate the in tent  o f  the Cour t  in  such cases that  are not

fo rma l l y  conso l i da ted  w i th  those  he re in ,  counse l  f o r  Pe t i t j - one rs  i n

the other  cases may f i le  appropr ia te mot ions for  ent ry  of  ru l ings,

c i t ing the instant  Memorandum Opin ion and Order .
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