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This  case came before  th is  Cour t  fo r  a  t . r ia l  de  novo on  May 5 ,

L 9 9 5 ,  d s  a n  a p p e a l  o f  t h e  L a x  a s s e s s m e n t .  f o r  a n  o f f i c e  b u i l d i n g

k n o w n  a s  " w a s h i n g t o n  C e n t € r ,  "  1 0 0 1  G  s t r e e t ,  N . w . ,  l o c a t e d  i n  L o t

4 a ,  S q u a r e  3 4 5  o f  t h e  D i s t r i c t  o f  C o l u m b i a .  T h e  p e r i o d  o f  t . a x a t i o n

i n  q u e s t i o n  i s  t a x  y e a r  1 9 9 3 .  R e c o g n i t i o n  o f  t h e  e x p e n s e s  o f

opera t ing  an  o f f i ce  bu i ld ing  is  one o f  severa l  essent ia l  fac to rs

embraced in  the  fami l ia r  "cap i ta l i za t ion  o f  income approach"  to  the

va lua t ion  o f  commerc ia l  p roper ty .  The Iega l  and fac tua1 issues  in

the  ins tan t  case pr imar i l y  focus  upon the  su f f i c iency  o f  the

expense deduct ions  tha t  shou ld  app ly  to  th is  " lease-upr r  year  fo r

t h i s  p a r t i c u r a r  b u i l d i n g ,  d s  w e l l  a s  t h e  s o u n d n e s s  o f  t h e

c a p i t a l i z a t i o n  r a t e  t . h a t  i n f l u e n c e d  t h e  a s s e s s m e n t .

P e t i t . i o n e r  h e r e i n  s e e k s  r e l i e f  f r o m  t h e  D i s t r i c t ' s  d e c i s i o n  t o

v a l u e  t h i s  p r o p e r t y  f o r  t h i s  t a x  y e a r  a t  $ 8 0 , 8 3 5 , 0 0 0 .  o n  t h e  b a s i s

o f  the  app l icab le  law and the  fo l low ing  f ind ings  o f  fac t  and

conc lus ions  o f  law,  th is  Cour t  i s  conv inced tha t .  the  pe t i t ioner  has

shown by  a  p reponderance o f  t .he  ev idence tha t  the  D is t r i c t ,s

assessmenL was incor rec t  and t .ha t  the  fa i r  marke t  va lue  o f  th is
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proper t y  i s  $51 - ,800 ,000 .  The  app l i cab le  taxes  have  a l ready  been

paid and an appropr ia te refund wl th  in terest  wi l l -  be ordered as the

f ina l  judgment  in  th is  act ion.  A rev iew of  the contro l l ing law is

usefu l  as a f ramework wi th in  which to  understand the t r ia l  issues.

I. APPLTCABLE STATUTE AND CASE LAW

In the Dis t r ic t  o f  Columbia,  rea l  proper ty  taxes are based

upon the est imated market  va lue of  the subject .  proper ty  as of

January 1st  o f  the ca lendar  year  that  precedes the tax year  for  an

annual  assessment  and,  as of  December 31st  for  a  second hal f

supplementa l  assessment .  This  is  prescr ibed c lear ly  in  t .he

D is t r i c t  o f  Co lumb ia  Code .  See  47  D .C .  SS  820  and  830  (1990

Rep l . ) ;  see  D is t r i c t  o f  Co l -umb ia  v .  Wash inq ton  Shera ton  Corp . ,  499

A .2d  109 ,  1 -1 -2  (D .C .  1985 )  .  "Es t ima ted  marke t  va lue "  i s  de f i ned  as :

100 per  centum of  the most  probable pr ice at
whj -ch a par t  j -cu lar  p iece of  rea l  proper ty ,  i f
exposed for  sa le in  the open market  wi th  a
reasonable t ime f  or  t .he se l1er  to  f  ind a
purchaser ,  would be expected to  t ransfer  under
prevai l ing market  condi t ions between par t . ies
who have knowledge of the uses to which the
property may be put, both seeking t.o maximize
thei r  ga ins and nei ther  be ing in  a pos i t ion to
take advantacre of  the ex iqencies of  the other .

4 ' t  D . c .  S  47 -802 (4 )  ( 1990  Rep l . ) .

The CourL of  Appeals  in  WashinqLon Sheraton fur ther

emphas ized ,  " I i ] n  de te rm in ing  the  es t ima ted  marke t  va lue ,  t he

assessmen t  sha l l  t ake  i n to  cons ide ra t i on :

tAl f l  available information which may have a
bear ing on the market  va lue of  the real
proper ty  inc lud ing but  not  l imi ted to
gove rnmen t  imposed  res t r i c t i ons ,  sa les
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i n f  o rmat ion  f  o r  s im i la r  t lpes  o f  rea l
p roper ty ,  morLgage or  o ther  f inanc ia l
cons idera t ions ,  rep lacement  cos ts  l -ess  accrued
deprec i -a t ion  because o f  age and cond i t ion ,
income earn ing  po t .en t ia l  ( i f  an ! )  ,  zon ing ,  the
highest and best.  use to which the property can
be pu t ,  and the  present  use  and cond i t ion  o f
the  proper ty  and i t s  loca t ion .

I d .  a L  1 - 1 - 2  .

A person who appraises a commercial  propert .y for the purpose

of  de termin ing  i t s  va lue  fo r  t .axa t ion

may appfy one or more of t .he three general ly
recogn ized approaches o f  va l -ua t ion  when
cons ider ing  the  above fac to rs .  Those th ree
approaches are  the  rep lacement  cos l ,
comparab le  sa les ,  and income methods  o f
va lua t ion .  Usua l ly  the  appra iser  cons iders
the  use  o f  a l - l -  th ree  approaches,  bu t  one
method may be most appropriate depending on
the  ind iv idua l -  c i rcumstances  o f  t .he  sub i  ecr
p r o p e r t y .

I d .  a t  1 1 3  l c i t a t i o n s  o m i t t e d ]  .

The pre f  e r red  methodo logy  f  o r  the  va l -ua t . ion  o f  an  o f  f  i ce

bu i ld ing  is  the  " income approach.  "  The cho ice  Lo  be  made among the

three  s tandard  approaches to  va lue  is  no t  a  d ispute  in  the  ins tan t

c a s e .

As  to  the  " income approach,  "  the  D is t r i c t  o f  Co}umbia  Cour t .  o f

Appea ls  has  ar t i cu la ted  the  fundamenta l  fac to rs  in  the  app l ica t . ion

o f  t .h is  appra isa l  method.

T h i s  m e t h o d  e n t a i l s  d e r i v i n g  a  ' s t a b i l - i z e d

annua l  ne t  income'  by  re fe rence to  the  income
and expenses  o f  the  proper ty  over  a  per iod  o f
severa l  years .  That  annua l  ne t  income is  then
d iv ided by  a  cap i ta l i za t ion  ra te  a  number
represent . ing  the  percentage ra te  tha t
taxpayers must recover annual ly to pay t .he
mor tgage,  to  ob ta in  a  fa i r  re tu rn  on
taxpayers '  equ i ty  in  the  proper ty ,  and to  pay
- ^ ^ ^ ' l  ^ ^ F ^ ! ^  t s .r e a , L  e s L a L e  L a x e s .
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R o c k  C r e e k  P l a z a - W o o d n e r  L t d .  v .

8 5 ' 7 ,  8 5 8  ( D . C .  1 9 8 3 ) .

Dist . r ic t  o f  Col -umbia, 4 6 5  A . 2 d

Both cont , ract  rents  and market  rents  must  be considered in

arr iv ing at  the fa i r  market  va lue of  an of f ice bui ld ing,  when us ing

the  i ncome cap i ta r i za t i on  app roach .  see  wo ] f  v .  D i s t r i c t  o f

Co lumb ia ,  597  A .2d  1303 ,  1309  (D .C .  1991 ) .  To  be  su re ,

[e ]  s t imated market  va lue is  not  determined.
by  re fe rence  to  ' i ncome ava i l ab le  to  the

proper ty  as of  the assessment ,  but  by
reference to  '  income earn ing potent ia l .  ,  The
fundamental not. i-on that the market value of
income-producing proper ty  ref lects  the 'present  wor th of
a fu ture income st ream'  is  a t  the hear t .  o f  the income
cap i ta l i za t i on  app roach .

D is t r i c t  o f  Co lumb ia  v .  Wash inq ton  Shera ton  Corp . ,  sup ra ,  499  A .2d

a t  1 l -5  ( c i t a t i ons  omi t ted )  .

I n  Wo l f  v .  D i s t r i c t  o f  Co lumb ia ,  sup ra ,  t he  Cour t  o f  Appea ls

s t ressed ,

Actua1 earn ings ,  o f  course ,  f r?y  be  re levant
e v i d e n c e  o f  a  b u i l d i n g ' s  f u t u r e  '  i n c o m e
e a r n i n g  p o t e n t i a l , '  b u t  i t .  i s  t h e  f u c u r e
n o t e n t  i  a l  n o t the current  earn inqs
Lhemse lves ,  tha t  must  cons t . i tu te  the  leqa1
b a s i s  f o r  v a l u a t i o n .

W o I f  v . D i s t r i c t  o f  C o l u m b i a , sup ra ,  597  A .2d  aL  1309

Address ing the pract . ica l  aspects  of  the pet i t ioner 's  burden of

proof ,  the Dis t r ic t  o f  Columbia Cour t  o f  Appeals  long ago re jected

the  Governmen t ' s  con ten t i on  tha t  a  pe t i t i one r  mus t  es tab l i sh

p rec i se l y  t he  co r rec t  va lue  o f  t he  sub jec t  p rope r t y .  Tn  a  case

involv ing an appeal -  o f  a  commerc ia l  assessment ,  the Cour t  he ld:

The taxpayers were not  requi red to  establ ish
t h e  C O r r e C t  v a l U e  O f  t h e i r  n r n n a r r - r r  . i  n  O r d e f
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to meet  the i r  burden of  proof  ;  ra ther ,  t .he
taxpayers bore the burden of proving the
inco r rec tness  o f  t he  gove rnmen t ' s  assessmen t .
The taxpayers met that burden when the
evidence showed t ,hat  the Di -s t r ic t '  s  1983
valuat ion was f l -awed.

B r i ske r  v .  D i s t r i c t  o f  Co lumb ia ,510  A .2d  1037 ,  1039  (D .C .

1985)  [ c i t a t i ons  omi t ted ]  .  As  a  p rac t i ca l -  ma t t . e r ,  t he  pe t i t i one r ' s

t ask ,  t hen ,  i s  t o  i den t i f y  spec i f  i c  " f  l aws r r  i n  t he  D i s t r i c t ' s

assessment  and to  ar t icu late how such f laws have caused the

proper t .y  to  be over-va lued.

] I .  FTNDINGS OF FACT

The subject  proper ty  is  owned by an ent i ty  known as Square 345

Associates l , imi ted Par tnership,  Cent .er rock L imi ted Par tnership,

Genera l  Par tner .  This  is  a  l imi ted par tnership organized and

exis t ing under  the laws of  the Dis t r ic t  o f  Co1umbia.  This

pe t i t i one r  i s  ob l i ga ted  to  pay  a l l  r ea l  es t .a te  taxes  tha t  a re

assessed  aga ins t  t he  sub jec t  p rope r t y .

This part. icular property is l-and t.hat i-s j-mproved by a new

twelve-story  of f ice bui ld ing thaL was erected in  the per iod of

L9B7 -1989.  I t  has f ive levels  of  underground park ing,  p lus the

shel l -  o f  the former n ine-story  Mcl ,achlen Bui ld ing wi th  a new

in te r i o r .  The  p rope r t . y  has  399 ,727  sguare  fee t  o f  g ross  bu i l d ing

a rea  above  g rade .  Fu r the r ,  i t  has  327 ,325  square  fee t  o f  l easab le

o f f i ce  space  and  l -5  ,457  square  fee t  o f  l easab le  re ta i l  space .  The

proper t y  a l so  has  3L ,6 '75  square  fee t  o f  s to rage  space ,  a  9 ,438

square foot  exerc ise fac i l i ty ,  and approx imate ly  239 park ing
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spaces .  The  p rope r t y  i s  zoned  C-4  and  i s  deve loped  to  a  10 .0  FAR. r

The or ig ina l  assessed value that  was determined by the

Depar tmen t  o f  F inance  and  Revenue  was  $80 ,835 ,000 .  Pe t i t i one r

t imely  pursued an appeal  wi th  the Board of  Equal izat ion and Review

(the BER).  Fol lowing a hear ing before the Board,  the BER reduced

the  assessed  va l -ue  t . o  $70 ,  000 ,  000  .  Pe t i t i one r  has  pu rsued  i t s

appeal  r ights  fur ther  to  th is  Super ior  Cour t ,  suggest ing that  the

reduct ion ordered by the Board was not  sat is factory to  the

pe t i t i one r .  Pe t i t i one r ,  w i th  l eave  o f  t he  Cour t ,  amended  i t s

pet i t ion to  asser t  that .  t .he fa i r  market  va l -ue of  th is  proper ty  for

t ax  yea r  L993  was  $61 ,  8OO,  OOO .2

The par t ies have st ipu lated t .hat  t .he fa i r  market  va lue of  the

land  po r t i on  o f  t h i s  p rope r t y  i s  $4 I , 528 ,550 .3

The assessor  for  t .h is  par t icu lar  tax year  for  th is  proper ty

was Quent in  Harve l1 . H e  w a s  c a l l e d  a s  a  w i t n e s s  i n  t h e

p e t i t i o n e r ' s  c a s e .  H e  r e c o u n t e d  f o r  t . h e  C o u r t  e x a c t l y  h o w  h e

ar r i -ved  a t  the  or iq ina l -  assessment .  The assessment  va lued the

proper t .y  as  o f  ,January  L ,  L992.

Cer ta in  fac t .s  a re  c fear  w i th  respec t  to  what .  he  d id  and d id

not  do ,  once he  se lec ted  the  " income cap i ta l i za t ion"  approach over

l T h i s  a c r o n y m  r e f e r s  t o  " f l o o r  L o  a r e a  r a t i o . "

2Th is  amendment  conforms to  the  va lue  tha t  i s  ac tua l l v
s u p p o r t e d  b y  p e t i t i o n e r ' s  e x p e r t  e v i d e n c e  a t  t r i a l .

3 I t  i s  re levant  fo r  the  par t ies  to  account  fo r  the  va lue  o f
the  land,  because the  law requ i res  t .ha t  an  assessmenL be expressed
in a manner that apport ions a value t .o the l -and and a separate
v a l u e  t o  t h e  i m p r o v e m e n t s  t h e r e o n .  S e e  4 7  D . C .  S  8 2 f  ( a )  .
U l t imate ly ,  o f  course ,  the  Cour t  must  de termine whether  the  overa l l
a s s e s s m e n t  w a s  c o r r e c t .
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the other  two major  methodologies of  va luat ion.

As the f i rs t  s tep in  us ing the ' income" approach,  Mr.  Harvel - l

developed a f igure to  represent  t .he net  operat ing income for  th is

p rope r t y  (he re ina f te r  "NOI ' r )  I n  h i s  t es t imony ,  he  ve r i f i ed  tha t

he ca l -cu lated t .he NOI by reference to  "economic income,r r  ra ther

than relying upon the act.ual income that was reported by t.he owner

t .o  the Depar tment  of  F inance and Revenue.  Harvel l  s ta ted,  more

speci f ica l ly ,  that .  he r rconsidered"  t .he Income and Expense form that

had been f i l -ed wi th  the Depar tment  for  th is  proper ty ,  ds wel l_  as

s imi lar  data for  o ther  proper t ies.  However ,  he d id not  use such

data in  h is  ca lcu lat . ions.  He d id not  expla in  why he d id not  do so.

Mr.  Harvel - l - 's  o f f ic ia l -  assessment .  ' rworksheetr r  shows that  the

economic Nor  f igure is  dramat ica l ly  h igher  than the actual ,

repor ted NOI for  th is  proper ty .

The assessor '  s  ca l -cu l -at  ion of  the NOI was $7 ,  67 9 ,  299 . I n

stark contrast ,  the actual -  Nor  shows a neqat ive income:  minus

$78 ,593 .  Thus ,  i n  ac t .ua l i t y ,  t . h i s  p rope r t y  ope ra ted  a t  a  d i s t i nc t

loss -  The assessor  ,  for  purposes of  determin ing the taxab1e value

of  th is  proper ty ,  instead est imated that  i t .  was producing mi l l ions

o f  do l - l a rs  i n  i ncome.

Where expenses are concerned,  t .here is  wide d ispar i ty  between

the  assesso r ' s  esL ima ted  expenses  and  the  ac tua l  expenses  tha t  were

incurred in  operat ing th is  proper ty  dur ing 1991.  The ch ief  areas

of  d ispar i ty  are t .he cat .egor ies of  r rvacancy and credi t  1oss, '  and.

"ope ra t i ng  expenses .  t l

Mr .  Harvel l -  test i f ied that  dur ing the process of  composing an
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assessment  for  Tax Year  L993,  he made no ca lcu lat ions whatsoever

f  or  the f  o l lowing types of  expenses :  ( t  )  "  f  ree rent  , .  r r  (2)  "  above

standard f  in ish"  f  or  tenants;  (3  )  "unearned r isk  reward;  ' ,  (4  )

r r tenant  improvements I  r r  and (5 )  "  leas ing commiss ions .  r l

r rFree renL"  and r rabove standard f in ish"  are two examnles of

so-caI led concessions that  are granted t .o  tenants as an inducement

to execute leases.  This  is  normal  in  the negot ia t ion of  commerc ia l -

leases.  Mr.  Harvel l  acknowledged that  he understood th is  pr inc ip le

and he was abl -e to  g ive ot .her  examples of  such concessions such as

owner-paid moving expenses for  new tenants.

Harve l l  c la imed tha t  he  d id  take  in to  account  the  fac t .o r  o f

f ree  ren t ,  as  a  loss  to  th is  p roper ty  owner .  He exp la ined tha t  he

a c c o m p l i s h e d  t h i s  a s  p a r t  o f  h i s  c a l c u l a t i o n  o f  t h e  r r n e t  e f f e c t i v e

ra te"  o f  commerc ia l  renL fo r  th is  bu i ld ing .  Ins tead o f  der iv ing

ren ta l  ra tes  f rom the  ac tua l -  ren ts  fo r  th is  bu i ld ing ,  he  es t imated

a r r m a r k e t "  r e n t  o f  $ 3 8 . 0 0  p e r  s q u a r e  f o o t  b y  e x a m i n i n g  l e a s e s  t h a t

h a d  b e e n  s i g n e d  f o r  o t h e r  o f f i c e  b u i l d i n g s .  H e  a d j u s t e d  t h i s

" m a r k e t ' r  r e n t  r a t e  b y  1 9 ? ,  t o  a c c o u n t  f o r  t . e n a n t  c o n c e s s i o n s .  B y

th is  method,  he  de termined tha t  the  ne t  e f fec t . i ve  ren ta l  ra te  fo r

t h i s  p r o p e r t . y  w a s  $ 3 0 . 7 8  p e r  s q u a r e  f o o t .

Harve l l  acknowledged tha t  the  I9Z ad jus tment  was in  fac t

someth ing  tha t  was  d ic ta ted  to  h im by  t .he  D iv is ion  o f  S t .andards  and

Rev iew wi th in  the  Depar tment  o f  F inance and Revenue.  He s imp ly

app l ied  th is  percentage w i thout  independent ly  ques t ion ing  i t s  bas is

or  accuracy.  In  any event ,  h€ used th is  L92 reduct ion as a

subst i tu te for  examin inq the actual  data concern incr  the
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propercy.

Vacanc ies  a re  cons ide red  pa r t  o f  t he  l osses  assoc ia ted  w i th

operating a commercial- property. The rent t.hat would have been

produced by the vacant, rent.able square footage is actual income

that  was never  produced.  Mr.  Harvel l  test i f ied that  he d id not

make a deduct. ion for the actual- value of the l-ost rent from vacant

space.  He made no ef for t  to  determine the actual  vacancy loss as

a  d i sc re te  expense  fo r  t h i s  t ax  yea r .  Ra the r ,  Mr .  Ha rve l }

purposely  ignored th is  f igure because he bel ieved that  i t .  was not

" t1p ica l "  o f  the vacancy rate in  downtown Washington.

Mr.  Harvel l -  assumed that  a  r rnormal- r r  vacancy rate is  4eo ( four

percent)  .  Th is  assumpt i -on was based upon noth ing more than

Harve l l ' s  pe rusa l  o f  l eas ing  i n fo rma t ion  abou t  o the r  o f f i ce

bui ld ings.  The 4Z assumpt ion bore no re la t ionship t .o  t .he actual

exper ience of  the subject  proper t .y .

The  assesso r ' s  L rea tmenL  o f  Lhe  p rob lem o f  subs tan t i a l -  o f f i ce

vacancy deserves to  be examined in  fur ther  deta i l  here in.

Harvel l  conf i rmed in  h is  test imonv that  the Div is ion of

St .andards and Review had at tempted to  make some recogni t ion of  the

problem of  rent  l -oss dur ing the " leas ing up"  phase of  new of f ice

bui ld ings.  Tn fact ,  Standards and Review had issued a wr i t t .en

d i rec t . i ve  to  a l l  o f  t he  commerc ia l  p rope r t y  assesso rs ,  s ta t i ng :

1 .  E x c e s s  v a c a n c y  a l l o w a n c e  i s  t o  b e  a p p l i e d
t o  o f f i c e  b u i l d i n g s  t h a t  a r e  e i t h e r  n e w  o r
have undergone a major renovat ion (which
r e q u i r e d  v a c a t i n g  t h e  b u i l d i n g )  .  [ s i c ]

2 .  Excess  vacancy  a l lowance is  to  be
c a l c u l a t e d  f o r  t h e  i n i t i a l  l e a s e - u p  p e r i o d ,
u s i n g  t h e  f o l l o w i n g  a s s u m p t i o n s :  S u b j e c t
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proper ty  requi res a 3 year  per iod to  s tabi i - : -ze
at  typ ica l  occupancy leveIs  [ ;  ]  rent .  l -oss
dur ing l -ease-up per iod is  d iscounted us ing the
Presen t  Wor th  o f  1  tab Ie .

"Deve lopmen t  o f  Excess  Vacancy  A1 Iowance , "  Pe t i t i one r , s  Exh ib i t  6 .4

The Div is ion of  Standards and Review fur ther  adv ised the

assessors of  t .he of f ic ia l  procedure t .o  be used in  ca lcu lat inq t .he

excess  vacancy  a l l -owance.  Three s teps  were  mandated : ( 1 )

"Determine excess vacancy square footage;  "  (2)  "Calcu late rent ,  loss

(us ing Present  wor th of  1  tab le)  ;  "  and (3)  "Deduct  present .  wor th of

ren t  f oss  f rom es t . ima ted  marke t  va lue . r r  Pe t i t i one r , s  Exh ib i t  6 .

Harvel - l  test i f ied that  in  per forming h is  assessment  he d id

indeed have the Income and Expense form and rent ro11 for this

l . r r r i ' l r { i n a  F a rv u r r s r r r : r  ! v !  c a l - e n d a r  y e a r  1 9 9 0 . s  A c c o r d i n g  t o  t h i s  d a t a ,  d s  o f

the end of  1990 t .he subj  ect .  proper ty  had only  e ight  leases in

p lace ,  o r  abou t  40 ,000  square  fee t  o f  o f f i ce  space  l eased  (ou t  o f

a  t . o ta l  o f  333 ,000  square  fee t )  .  Ha rve l l  s ta ted  Lha t .  t h i s  p rope r t y

had a "huge amount  of  vacancy and credi t  1oss.  "  He expla ined that

th is  was indeed the reason why the taxpayer  repor ted a net  loss of

#78 ,693  f o r  1990 .  I n  f ac t ,  Ha rve l1  t . es t i f i ed  t ha t  he  pe rsona l l y

had spoken Lo a represent.at. ive of the t.axpayer, who had f i l led out

the Income and Expenses form.  This  ind iv idual  to ld  HarveI I  that

292 ,1 -04  square  fee t  o f  o f f i ce  space  and  7 ,569  square  fee t  o f  re ta i l

space was vacant .  a t  the  end o f  1 -990 Th is  was a  concre te

*Mr .  Harve l - I  no ted  tha t .  the  te rm "present .  wor t .h  o f  1 i l  meant
the  va lue  compared to  one do l Ia r .

uData  tha t .  was  cur ren t  as  o f  t .he  end o f  ca l -endar  year  1990 was
t h u s  o n e  y e a r  o l d  a s  o f  t h e  v a l u a t i o n  d a t e  i t s e l f .
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ind ica t i -on  o f  the  vacancy  prob lem.  Yet ,  Harve l l  ignored the  ac tua l

exper ience o f  the  proper ty .

Harvel l  s ta ted that  he fo l lowed the d ic tates of  Standards and

Review in  ca lcu lat ing an amount .  to  account  for  vacancy 1oss.  I t  is

s ign i f icant  that  he was to ld  to  spread the vacancy loss over  three

calendar  years.  Apparent ly ,  the concept  under ly ing t .he d i rect ive

to amorLize th is  loss was l inked to  the not ion that  a  new of f ice

bui ld ing would take t .hree years to  become fu l ly  leased and

s tab i l - i zed .  The  p rop r ie t y  o f  such  amor t . i za t i on  i s  a  spec i f i ca l l y

con tes ted  i ssue  i n  t . h i s  case ,  i n  and  o f  i t se l f  .  However ,  even  i f

i t  was a correct  analy t ica l -  s tep,  h is  appl icat ion of  the

amort . izat ion was unclear  and unre l iab le.

A t  t r i a l ,  t he  assesso r  t es t i f i ed  tha t  i t  wou ld  take  f rom 1990

to  ea r l y  1993  fo r  t h i s  bu i l d ing  to  be  subs tan t i a l l y  l - eased  up .

However ,  in  h is  pret r ia l  deposi t ion he had stated that  the re levant

l ease -up  t ime  pe r iod  was  1991  th rough  the  end  o f  1993 .  Thus ,  i t  i s

not .  c lear  exact ly  a t  which point  he t ru ly  expected th is  proper ty  to

be fu l ly  leased,  for  purposes of  comply ing wi th  the methodology

that had been mandat.ed by Standards and Review. This divergence of

s tatements by th is  wi tness only  demonstrates that  he h imsel f  cannot

ent i re ly  account  for  whether  he correct ly  d id  what  he was d i rected

to do,  even assuming that  the three-year  amort : -zat ion was a proper

s tep  t o  t ake .

The second key feature of  determin ing va luat ion through the

income capi ta l izat ion approach is  that  the NOI musL be mul t ip l ied

by  a  cap i t a l i za t i on  ra te .  Mr .  Ha rve l l  used  t he  ra te  o f  9 .52
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(a l t e rna t i ve l y  s ta ted  he re in  as  .095 )  ,  even  though  th i s  ra te  was

noE wi th in  the range rates prov ided to  h im in  s tandard reference

mater ia l -  f rom the Div is ion of  s tandards and Review in  the

Depar tment  of  F inance and Revenue.  These reference mater ia ls

containing the recommended rate ranges are memorial- ized in a

col lect . ion of  in format ion known as the permanent  Data Book.  I t  is

compi led and mainta ined by Standards and Review.

Harve l -1  tes t i f i ed  tha t  t he  l - i s t  o f  cap i ta l i za t i on  ra tes  tha t

was prov ided to  h im by Standards and Review d id not  conta in a

s ing le  one  a t  a  l eve l -  o f  . 095 .  rn  add iL ion ,  he  admi t ted  thaL  the

capi ta l izat ion rate that  he used was not  h igh enough to cover  the

payment of real estate taxes, Lhe payment of an annual- mortgage

obl igat ion,  or  to  prov ide a re lurn on the cash invest ,ment  of  the

taxpayer .  In  fact ,  a  cash f l -ow test  showed that .  h is  capi ta l izat ion

rate would produce a negat i -ve return to  t .he equi ty  investment .

The  assesso r  admi t ted  i n  h i s  t es t imony  tha t  he  fa i l ed  to

proper ly  make any adjustments to  the va lue f rom "as s tabi l ized"  to
r ras  i s .  "  The  te rm *as  i s "  re fe rs  to  t . he  bu i l d ing  as  i t .  ac tua l l y

presents i tse l f  on the va l -uat ion date:  uncompleted,  unoccupied,

most ly  un leased,  wi th  no s tabi l ized income st ream. The term , ,as

s t .ab i l i zed "  re fe rs  to  the  p rope r t y , s  s ta tus  when  i t  i s  comp le ted ,

when i t  is  occupied at  about  952,  and when i t  is  producing a s table

income st ream. His  fa i lure to  make such adjustments shows that  the

assessor  d id  not  proper ly  compute t .he present  wor th of  the

es t ima ted  fu tu re  i ncome s t ream.  Harve l l , s  ca l cu la t i on  o f  t he

excess vacancy loss was not  suf f ic ient  to  complet .e  th is  task.
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Pet i t ioner  of fered exper t  ev idence to  suppor t  an appra isa l

that  pet i t ioner  asser ts  is  the proper  va l -uat ion and which is

subs tan t i a l l y  l ower  than  the  o r i g ina l  assessmen t .

Pet i t ioner 's  exper t  wi tness was Mr.  Anthony Reynolds,  a  h ighry

qual i f ied real  estate appra iser .  Mr.  Reynolds t .est i f ied that  in

conduct ing h is  appra isa l  he took in to account  . the appel la te

de f i n i t i on  o f  an  app rop r ia te  cap i ta l i za t i on  ra te ,  ds  exp ressed  i n

the Cour t  o f  Appeals '  dec is ion of  Rock Creek Pl -aza-Woodner  Lt .d .  v .

Dis t r ic t  o f  corumbia,  supra.  Reynolds test . i f  ied at  lengt .h

concern ing h is  own appra isat  o f  the proper ty  as wel l  as h is

cr i t ique of  the assessment  i t .se l - f  .  He inc luded in  h is  op in ion

testimony his anarysis of the methodol-ogy that was employed. by the

assesso r .

Mr .  Reyno lds  a r r i ved  a t  a  f a i r  ma rke t  va rue  o f  $61 ,900 ,000  f o r

th i s  p rope r t y .  f t  i s  use fu l  t o  recap i tu la te  the  s teps  tha t  he  took

in  pe r fo rm ing  h i s  app ra i sa l .  L i ke  the  assesso r ,  Reyno lds  re l i ed  on

the " income" approach to  vaIue.

To  de te rm ine  s tab i l i zed  ne t  i ncome as  o f  t he  va lua t i on  da te ,

Mr.  Reynolds est imated the market  va lue of  the of f ice space and

re ta i l  space ,  based  on  the  ex i s t i ng  l eases  as  we l l  as  ren tab l -e

comparables for  the vacant  space.  He est imated stabi l - ized vacancy

and  c red i t  l oss  a t  62 .  He  then  deduc ted  s tab i l i zed  expenses ,  ro

a r r j - ve  a t  a  s tab i l i zed  No r  o f  $10 ,101 ,518 .  He  t hen  cap i t a l i zed  t he

income by a capi ta l izat ion rate of  .1 ,232 to  achieve a rounded value

o f  $82 ,000 ,000  r r as  s tab i l i zed . ' t

Af ter  ca lcu lat ing th is  rounded value,  Reynolds appl ied severa l -
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ad jus tmen ts .  The  f i r s t  se r i es  o f  ad jus tmen ts  re f l - ec ted  f i nanc ia l

concessions that .  were g iven to  tenants who had a l ready s igned

Ieases for  space in  th is  of f ice bui ld ing.  For  example,  Reynolds

deduc ted  #4 ,261" ,7L5  fo r  t he  ou ts tand ing  r r f ree  ren t r r  as  o f  .Tanuary

I ,  L992 .  He  a l so  deduc ted  $8  ,428 ,  657  fo r  t . he  cos t  o f  , , above

s tandard  f  in ish  a l - lowances .  " Fo l low ing  these deduct ions ,  he

f u r t h e r  r o u n d e d  t h e  v a l u e  o f  t h i s  p r o p e r t y  t o  b e  $ 6 9 , 3 0 0 , 0 0 0 .

T h e  s e c o n d  s e r i e s  o f  d e d u c t  i o n s ,  t o t a l - I i n g  $ 7 ,  5 O O ,  O O O ,

r e f L e c t e d  a d j u s t m e n t  t o  i n d l c a t e  t h e  " a s  i s "  v a l u e  o f  t h e  p r o p e r t y .

For  example ,  Reyno lds  deducted  $593,000 fo r  unearned r i sk  reward ,

$ 3 ,  8 9 1 ,  3 1 3  f o r  "  l a g  v a c a n c y  o r  l o s t  r e n t ,  r t  $ 1 ,  5 8 1 ,  0 3 5  f o r

u n c o m p l e t e d  t e n a n t  i m p r o v e m e n t s ,  a n d  $ 1 , 2 3 7 , l - 2 1  f o r  l e a s i n g

commiss ions  tha t  wou ld  have to  be  pa id  ou t  in  o rder  to  leased the

unoccupied space

R e y n o l d s  t e s t i f i e d  t h a t  h e  d e v e l o p e d  h i s  c a p i t a l i z a t i o n  r a t e

by  us ing  the  f inanc ia l  band o f  inves tment  techn ique.  Th is  i s  a

t . rad i t iona l  method o f  cap i ta l i za t ion  tha t  i s  used when there  is

su f f i c ien t .  marke t  da ta  ava i lab le .  Reyno lds  cons idered t .yp ica l

l o a n - t o - v a l u e  r a L i o s ,  d e b t .  s e r v i c e ,  a n d  e q u i t y  d i v i d e n d  r a t . e s .  H e

d id  th is  by  mak ing  a  s tudy  o f  the  commerc ia l  rea l  es ta te  marke t .

This j -ncluded an examj-nat ion of comparabl-e invest.ments, surveys of

ra tes  conducted  by  the  Amer ican Counc i l  o f  L i fe  Insurance.  The

n e w s l e t . t e r  o f  t h e  C o u n c i l  i s  t h e  p r e m i e r ,  n a t i o n w i d e  I i s t  o f

inves tment  g rade mor t .gage te rms.  He a lso  consu l ted  the  op in ions  o f

the  Appra isa l  Ins t . i tu t .e .

Reyno lds  app l ied  these fac to rs ,  based upon a  presumpt ion  tha t
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an investor  would obta in a 70% mortgage at  an in terest .  ra te of  IOZ

fo r  30  yea rs ,  f o r  a  cons tan t  o f  . 105 .  Fu r the r ,  he  es t ima ted  Lhe

equi ty  d iv idend rate at .  '7 .5eo.  Reynolds a lso added a r isk  premium

of  .0057 ,  t o  re f l ec t  t he  add i t i ona l  r i sk  a t tend ing  the  above -marke t

por t ion of  the rent .  His  conclus ion was that  the capi ta l izat ion

rate should be .1232 and that .  th is  inc luded t .he real -  estate tax

ra te .

A t  t r i a l ,  Mr .  Reyno lds  a l so  tes t i f i ed  abou t  t he  qua l i t y  o f  t he

D is t r i c t ' s  assessmen t .  He  conc luded  tha t  Mr .  Ha rve l l  accu ra te l y

had  es t ima ted  the  p rope r t y ' s  i ncome "as  comp le ted . "  However ,

Reynolds a lso observed that  the assessor  fa i led to  account  for  the

d i f f e rence  be tween  the  va lue  i n  "as  i s "  cond i t i on  and  the  va lue  "as

s tab i l - i zed .  "  Reyno lds  c r i t i c i zed  the  assesso r ' s  ad jus tmen t  f o r  t he

excess vacancy,  s tat ing that .  the tact ic  o f  amort iz ing was

inappropri-at.e and that the loss for excess vacancy should have been

treated as a one t ime event .  F ina l ly ,  Reynolds concl -uded that  the

assessor 's  capi ta l - izaLion rate d id not  prov ide a fa i r  re turn on the

owner 's  equi ty ,  a f ter  payment  of  the morLgage and real  estate

taxes .

I I ] .  CONCLUS]ONS OF LAW

This Cour t  concLudes as a mat ter  o f  law that  the Dis t . r ic t ,  s

assessment  was f lawed in  severa l  respects  and that .  the fa i r  market

va lue  o f  t h i s  p rope r t . y  as  o f  , January  1 ,  1993  was  $57 ,800 ,000 .  Th i s

Cour t  has reached th is  conclus ion by scrut in izr r rg at I  o f  the

test imony and by independent ly  consider ing the concepts that .
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under l ie  both the assessment  and t .he compet ing va luat ion that  was

o f fe red  by  the  pe t i t i one r ' s  expe r t .  f t  was  no t  necessa ry  fo r  t he

Court to require any independent appraisal.

The f laws in  the Dis t r ic t 's  assessment  t .hat .  d i rect . ly  caused

the  ove rva lua t i on  fa l1  i n to  th ree  ca tego r ies :  (1 )  t he  assesso r ' s

fa i lure to  make a l l  appropr ia te deduct . ions f rom the NOI;  (2)  the

assessor 's  improper  amort izat ion of  the l -oss for  excess vacancy,-

and  (3 )  t he  assesso r ' s  f a i l u re  to  use  a  cap i ta l i za t i on  ra te  tha t

compl ies wi th  a l - l  o f  t .he requi rements of  Rock Creek Plaza-Woodner

L td .  A  d i scuss ion  o f  t hese  ca tego r ies  o f  e r ro rs  fo l l ows

he re in .6

bTo be c lear ,  there  was a  four th  f law in  the  assessmenc
process  tha t  shou ld  be  acknowledged even though i t  i s  d i f f i cu l t  to
say  w i t .h  fa i r  assurance tha t  i t  had  a  d i rec t  causa l  re la t ionsh ip  t .o
the  overva lua t ion  o f  th is  p roper ty .  Th is  par t i cu la r  f law cons is ted
o f  t h e  a s s e s s o r ' s  f a i l - u r e  t o  r e l y ,  a t .  l - e a s t  i n  p a r t ,  o [  t h e  a c t u a ] -
income and expense experience of this property in developing t .he
N O I .  S e e  W o I f  v .  D i s t r i c t  o f  C o l u m b i a ,  s u p r a ,  5 9 7  A . 2 d  a t  1 3 0 9 .

T h e  a s s e s s o r ' s  b a s i c  f i g u r e s  r e g a r d i n g  t h e  r e n t a l  i n c o m e  o f
the  proper ty  were  noL very  d i f fe ren t  f rom the  f igures  t .ha t  were
g ienera ted  by  Mr .  Reyno lds .  They  are  c lose .  As  Mr .  Reyno lds
tes t i f ied ,  Harve l l  accura te ly  es t . imated  t .he  proper ty 's  income "as
comple ted .  "  However ,  Reyno lds  a l -so  observed tha t .  the  s imi la r i t y  in
h is  f igures  and those o f  the  assessor  were  the  resu l t  o f  pure
happenstance. In  other  words,  i t  was a pure co inc idence.
Consequent ly ,  the assessor 's  re l iance on noth ing but  market  renta l
data hypot .het . ica l ly  could have resul - ted in  a wi td ly  d i f  f  erent
f i gu re .

Usual ly ,  when th is  er ror  is  d iscovered i t  is  commonly found
that  the error  was very much responsib le for  an overvaluat ion
i tse l - f .  The fact .  that  the assessor  commit ted the error  o f  ignor ing
the actual  exper ience of  the bui ld ing should not  be rewarded.
These are the kinds of errors that. are commonly found to be a basis
fo r  re jec t i ng  assessmenLs  i n  o the r  cases .  However ,  s i nce  the re  i s
not  a  so l id  causal -  I ink between th is  er ror  and t .he overvaluat ion of
the subject  proper ty  in  the instant  case,  th is  Cour t  wi l l  not  re ly
on  th i s  e r ro r  as  a  bas i s  f o r  re jec t i ng  t . he  assessmen t  he re in .
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A.  Miss ing Adjustments or  Deduct ions f rom the NOI.

C1ear1y ,  t he  accu racy  o f  t he  assesso r ' s  va lue  was  compromised

by h is  fa i lure t .o  deduct  cer ta in  bas ic  and impor tant  costs  and

expenses f rom the net  operat ing income.  Such deduct ions were

indeed made by Reynolds in his own appraisal.

There is  no rat . ional -  explanat . ion for  the assessor 's  fa i lure,

for  exampfe,  to  deduct  t .he costs  of  pay ing leas ing commiss ions t .o

rent  out  the vacant  space. .S ' i  m ' i  I  a r l  w  -  f  he  record  re f  lec t .s  nov ! l r l + + 9 !  + J  ,

exp lanat ion  fo r  the  fa i lu re  Lo  deduct  such obv ious  expenses  such as

tenant  concess ions  in  t .he  fo rm o f  "above s tandard  f in ish .  "  These

are expenses that even laymen can recognize as an impingement upon

the  earn ing  po ten t ia l  and the  s t ream o f  income o f  an  o f f i ce

b u i l d i n g .

Reyno lds  proper ly  i so la ted  the  c r i t i ca l  necess i ty  o f  deduc t ing

a l - I  o f  t h e  l - o s s e s  d u e  t o  v a c a n c y ,  " f r e e  r e n t , r r  a n d  o t h e r  t e n a n t

c o n c e s s i o n s .  A I I  o f  t h e s e  i t e m s  a r e  a  s e r i o u s  d r a i n  o n  t h e

pro f i tab i l i t . y  o f  t .he  proper t .y .

B .  The Anror t i za t ion  o f  the  Deduct ion  fo r  Excess  Vacancy  Loss .

A f lagran t  e r ro r  by  the  assessor  i s  seen in  the  fo rm o f  h is

dec is ion  (as  d ic ta ted  by  Standards  and Rev iew)  to  amor t i ze  the

d e d u c t i o n  f o r  t h e  f o s s e s  a s s o c i a t e d  w i t h  e x c e s s  v a c a n c i e s .  T h e

Cour t  charac ter izes  th is  e r ro r  as  f lagran t  because i t  man i fes t l y

ignores  the  keys tone o f  the  s ta tu to ry  scheme o f  tax  va lua t ion .

That  keys tone is  the  concept  tha t  the  fa i r  marke t  va lue  o f  the

proper ty  must  re f lec t  a  p resent  wor th  o f  a  fu tu re  income sLream.

T h a t  ' , p r e s e n t "  w o r t h  m u s l  b e  c a l c u l a t e d  a s  o f  a  d a t e  c e r t a i n ,  i . e .
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the  da te  o f  t he  tax  va lua t i on  i t se l f ,  January  1 ,  1992 .

As Mr.  Reynolds observed,  the pract . ice of  amort iz ing th is

deduct ion or  expense merely  serves to  extend t .he loss in to the

fut .ure wel l  past  the va luat ion date i tse l f  and,  t .hus,  past  the

date on which the assessor  (and now the Cour t )  must .  ascer ta in  the

fa i r  market  va lue of  th is  proper ty  to  a hySlothet ica l  potent ia l

buyer .

Mr.  Reynolds convinc ing ly  expla ined the rat ionale for  making

a one- t ime only  deduct j -on,  ra ther  than spreadlng the loss over  a

pe r iod  o f  yea rs .  He  s t ressed  tha t  deduc t i ng  th i s  l oss  as  a  s ing le

event  for  one par t . icu lar  tax year  is  necessary in  order  to  comply

wi th  the lega1 standard that  the assessed value should ref lect .  the

present  fa i r  market  va lue of  the proper ty  on Lhe va luat ion date

a  d i sc re te  po in t  i n  t ime .  The  recogn i t i on  o f  t h i s  spec i f i c

deduction from income woul-d have concrete meaning to a buyer and a

se l - l e r  a t  a  spec i f i c  po in t .  i n  t . ime ,  i . e .  t he  va lua t i on  da te  o f

January  a ,  7992 .  Th i s  i s  a  spec i f i c  da te  on  wh ich  the  rea l i s t i c

drawbacks to  buy ing or  se l l ing the bui ld ing would be of  immediat .e

impor tance to  a l l  par t ic ipants i f  the proper ty  were exposed for

sa le in  the open market .

Parenthet ica l ly ,  i t  is  usefu l -  to  keep in  mind that  no other

expenses or  l -osses are amort ized over  t ime.  There is  noth ing to

d i s t i ngu i sh  excess  vacancy  l oss  as  a  pa r t i cu la r  l oss  o r  expense

that  deserves such radica l ly  d i f ferent  t reatment  f rom any other

type of  expense of  running an of f ice bui ld ing.

I t  is unfortunate that the Derrartment of Finance and Revenue
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chose t .he  arb i t ra ry  pa th  o f  amor t i za t ion ,  because the  Depar tment .

had a t .  leas t  f ina l l y  rea l i zed  tha t .  somet .h ing  had to  be  done to

reconc i le  tax  assessments  w i th  the  genu ine  vagar ies  o f  excess

v a c a n c y  t h a t  c a n  a f f l - i c t  n e w  o f f i c e  b u i l d i n g s .  T o  i t s  c r e d i t ,  t h e

Department.  was try ing to address a problem. However,  i t  is now

c lear  tha t  the  Depar tment  adopted  t .he  wrong so lu t . ion .  I t  was  a

so lu t ion  tha t  co l l - ided  w i th  a  very  fundamenta l  tenet  o f  tax

v a l u a t i o n .

C .  T h e  f n s u f f i c i e n t  C a p i t a l i z a t i o n  R a t e .

T h e  c a p i t a l i z a t i o n  r a t e  u s e d  b y  t h e  a s s e s s o r ,  b y  h i s  o w n

admiss ion ,  i s  too  ]ow to  accounL fo r  the  th ree  fac to rs  tha t  a re

embraced by  t .he  de f in i t ion  o f  a  cap i ta l i za t ion  ra te ,  as  recogn ized

by  the  D is t r i c t  o f  Co lumbia  Cour t  o f  Appea ls  in  Rock  Creek  P laza-

Woodner ,  L td ,  supra .  There  is  no  ques t ion  about  the  fac t  tha t  the

ra te  se l -ec t .ed  by  the  assessor  wou ld  resu l - t  in  a  negat ive  cash f low

for  th is  p roper ty  and,  by  de f in i t ion ,  wou ld  no t  t .here fore  a l low

suf f i c ien t  income to  account  fo r  the  annua l -  payment  o f  a  mor tgage,

payment  o f  Laxes ,  and a  fa i r  re tu rn  on  the  inves tment .

In  a  very  p rac t ica l  sense,  a  cap i ta l - i zaL : -on  ra te  tha t  resu l ts

in  a  negat ive  cash f low is  s t rong ev idence tha t .  whatever  va lue  is

ca l -cu la ted  by  tha t  ra te  i s  c lear ly  h igher  than the  genu ine ,  fa t r

marke t  va lue  o f  th is  p roper ty .

B y  c o n t r a s t ,  t h e  r a L e  d e v e l o p e d  b y  M r .  R e y n o l d s  i s  r e l - i a b l e .

I t .  m e e t s  a l I  o f  t h e  c r i t e r i a  s e t  f o r t h  i n  R o c k  C r e e k  P l a z a - W o o d n e r ,

L td ,  supra .  Even i f  the  Cour t  o f  Appea ls  had no t  paused to  de f ine

w h a t  c o n s t i t u t e s  a  c a p i t a l i z a t i o n  r a t e  f o r  t a x  a s s e s s m e n t  p u r p o s e s ,
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th is  Cour t  woul -d s t i l1  conclude that  such a rat .e  must  be h igh

enough to cover  the same three factors descr ibed in  th is  appel la te

op in ion .

This  v iewpoint  is  compel led by two considerat ions.  F i rs t . ,  Lhe

language of  the s tatute that  def ines fa i r  market  va lue t .eaches that

such a va lue must  re f l -ect  what  a wi l l ing buyer  would pay in  the

open market  on t .he va l -uat ion date.  To t .he extent  that  the s tatute

al -so presumes that  the hypothet ica l  buyer  would seek to  maximize

gains when buying an of f ice bui ld ing,  i t  is  log ica l  t .o  requi re that

the subject  proper ty  must  be va lued as i f  i t  w i l l  produce a

posi t ive cash f l -ow above and beyond the basics of  s imply  keeping

the bui ld ing in  operat ion.  SureIy ,  i f  an j -nvestor  mere ly  seeks to

break even,  hav ing no mot ive to  make a prof i t ,  th is  can be

accompl ished by not  purchasing a proper t .y  at .  a l l  in  which case

the va luat ion is  meaningless an)rway.

Second,  the Cour t  recognizes that .  the language in  Rock Creek

P l -aza -Woodner  L td .  speaks  o f  a  ra te  tha t  i s  su f f i c i enc  to  cove r

"whaL the taxpayer must recover annuarly lemphasis supplj_ed] , '  for

taxes,  mortgage pa)rments,  and a fa i r  re turn on equi ty .  The term

"annual ly"  is  p la in  Engl ish.  r t .  re fers  to  what  is  happening each

year ,  wi t .h  regular i ty .  Payment .  o f  taxes is  cer t .a in ly  an annual -

even t .  Thus ,  i t  i s  l og i ca l  t o  conc lude  tha t  a  cap i ta l t zaL ion  ra te

tha t  resu l t s  i n  a  nega t i ve  cash  f l ow  fo r  t he  tax  yea r  i n  ques t i on

is  not  a  suf f ic ient  ra te for  purposes of  f ix ing taxat ion for  that
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q 2 m a  n a r t  ^ a t

To develop a capi ta l izat ion rate that .  conforms to the Iaw,

Reynolds,  as a profess ional  appra iser ,  appl ied h is  own profess ional

judgment in studying emerging market research. He was able to

d iscern that  the most .  per t . inent  and te l l ing index of  capi ta l izat ion

ra tes  fo r  commerc ia l  p rope r t . i es  such  as  1001  G S t ree t  N .W.  i s  t he

body of  dat .a  co l lected by the Amer ican Counci l  on L i fe  Insurance.

He credi ted t .he i r  f igures,  ds does th is  Cour t ,  because the i r

in format ion por t rays a d is t . inct  economic c l j -mate in  the open market

as  to  p rope r t i es  tha t  a re  o f  s im i l a r  qua l i t y  t o  t he  sub jec t

p rope r t y .  Tha t  c l ima te  was  one  o f  s ign i f i can t  r i sk .8

The ACLI  dat .a  covers the ent i re  Uni ted States,  ds wel l  as

areas such as the south At l -ant ic  reg ion (wi th in  which the Dis t r ic t

o f  CoLumb ia  i s  l - oca ted ) .  Th i s  i s  impress i ve ,  because  the  poo l  o f

investors for  o f f ice bui ld ings (pension funds,  insurance companies,

pa r tne rsh ips )  i s  ce r ta in l y  no t  con f i ned  to  en t i t . i es  tha t  a re

loca ted  so1e1y  w i th in  the  same c i t y  as  the  p rope r t i es  themse lves .

The k inds of  investment  grade proper t ies that  are sought  by such

ent i t ies are proper t ies that  compete wi th  rea l -  proper ty  in

d ivergent  par ts  of  the country .

It  woul-d be quite myopic and misleading to suggest or concl-ude

tha t  a  ma jo r ,  f i r s t  c l -ass  o f f i ce  bu i l d ing  i n  one  c i t y  compe tes

Tundoubtedly ,  th is  is  why a cash f  low analys i -s  is  o f  ten
present .ed by many pet i t ioners as par t  o f  t .he i r  t r ia l  cour t
presentat . ion in  sat . is fy ing t .he i r  burden of  proof  .

8He concentrat .ed h is  at t .ent ion on t .he dat .a  corresponding to
the four th quar t .er  o f  1991 because th is  would have been re levant  to
a  va lua t i on  da te  o f  .Tanuary  1 ,  L992 .
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sole1y wi th  of f ice bui ld ing proper t i -es in  that  same c i ty  or

metropol i tan area.  This  Cour t  fu l ly  accepts t .he pr inc ip le  that .  the

market .  for  investment-qual i ty  o f f ice bui ld ings is  nat ional  in

scope.  The re-sa le market  wi th in  which the subject  proper ty  ex is ts

is  cer ta in ly  not  l - imi ted to  the Dis t . r ic t  o f  Columbia i tse l f  .

f t  is  especia l ly  impress ive that .  Reynolds decl ined to  s t r ic t ly

use  the  cap i ta l i za t i on  ra tes  tha t  were  re f l ec ted  i n  t he  ACL I  da ta .

He observed that  they would have d ic t .a ted a va luat ion that  is  even

lower than the appra ised va lue that  he personal ly  developed.  His

bet ter  judgment  l -ed h im to understand that  the l -aw of  the Dis t r ic t

o f  Columbia prescr ibes that  the capi ta l izat ion rate must  re f lect

on l y  a  " fa i r r r ra te  o f  re tu rn ,  no t  a  ra te  o f  re tu rn  tha t .  necessa r j -1y

mir rors  the h ighest .  market  ra te of  re lurn.  In  the vernacular ,

Reynolds did not go overboard. His  conservat ive and shrewd

appl icat ion of  judgment ,  coupled wi t .h  h is  scrupulous adherence to

loca1  1aw,  dec ided ly  enhances  the  wor th  o f  h i s  t es t imony .e

eThe Dis t . r ic t  o f  Columbia,  for  reasons unknown to the Cour t ,
d id  no t  o f fe r  any  expe r t  t es t imony  a t  t r i a l .  Ra the r ,  t . he  D is t r i c t
re l ied upon cross-examinat ion in  an ef for t  to  debunk t .he
conc lus ions  o f  t he  pe t i t i one r ' s  expe r t .  I n  c l -os ing  a rgumen t ,  t he
Dist r ic t  contended that  the Cour t  should re ject .  Mr.  Reynolds as an
, ,uneth icaI"  exper t .  The Dis t r ic t  argued that  the s tandards of  the
Real-  Estate Inst i tu te prescr ibe that  an appra iser  of  commerc ia l
proper ty  must  per f  orm a va l -uat ion of  the land as wel l -  as the
improvements in  order  to  compose an overa l l -  appra isa l .  Mr .
Reynolds s tated that  he d id noL per form a so-caLled independent
appra isa l  o f  the land speci f ica l ly  because he had no profess ional -
quarre l  wi th  the land va lue that  was der ived by the assessor .
F ind ing a common ground of  agreement  wi th  an assessor  can hard ly  be
deemed "uneth ica l .  " M r .  R e y n o l d s ,  i n s L e a d ,  w a s  b e i n g
in te l lectual ly  honest  in  s tat ing that  he could not  d iscard the
assesso r ' s  work  i n  i t s  en t i re t y .  Qu i te  p rope r l y ,  Reyno lds  d i spu ted
only  those d iscrete aspects  of  the assessment  t .hat  he s incereJ-y
be l i eved  to  be  f l awed .  I ron i ca l l y ,  i L  wou ld  have  been  une th i ca l
fo r  h im  to  cha rge  the  c l - i en t  ( t axpaye r  o r  i t s  counse l )  f o r  do ing
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The exper t  appra isa l  o f fered by pet i t ioner  is  mer i tor ious and

wil-I  be ddopted by the Court as the f air market val-ue of the

proper ty .  In  v iew of  the fact  that  the Government  fa i led to  ca l - l

any exper t  wiLness to  refute t .he accuracy or  log ic  of  the opin ions

of Reynolds, his expert opinion is unanswered and uncontroverted in

substance.  The Cour t  accepts h is  op in ion because i t  is  wel l - -

grounded and because i t  is  sensib le  in  i ts  compl iance wi th

appl icable 1aw not  because of  the mere lack of  any opposing

exper r .

I t  is  noLeworthy that  t .he assessor '  s  capi ta l izat . ion rate was

not  t .he resul t .  o f  any independent  cr i t ica l  analys j -s  of  h is  own.  I t .

is  not  suppor ted by any credib le ,  under ly ing data.

On the whole,  each of  the three reasons c i ted here in above is

a separat .e  bas is  upon which th is  Cour t  would re ject  the assessment

as the correct  va luat ion of  th is  proper t .y .  In  combinat . ion,  these

three groups of  er rors  p la in ly  demonstrate that  the pet i t ioner  is

ent i t led to  the re l - ie f  that .  is  demanded.  The pet i t ioner  here in has

fu l ly  met  t .he burden of  ident i fy ing f laws in  the Government 's

assessmenc and has ar t icu l -a ted exact ly  how t .hose f l -awed resul - ted in

a va luat ion that  was too h igh and which caused the payment  of  taxes

fo r  wh ich  pe t i t i one r  has  subs tan t i a l l y  l ess  l i ab i l i t y .
: ,z J/4

WHEREFORE, i t  is  by the Court  th is Lf f t i^V " f  
Juty,  199s

unnecessary ca lcu lat ions and research as to  land va lue.  To be
c lea r ,  t he re  i s  abso lu te l y  no th ing  "une th i ca l "  abou t  a  pe t i t i one r ' s
exper t  who adopts the Dis t r ic t 's  land va lue whenever  there is  no
subs tan t i ve  bas i s  f o r  re jec t i ng  i t .  I n  re t rospec t ,  t h i s  ad  hominem
at tack on the exper t  was emblemat ic  of  the Dis t r ic t . 's  weak response
to  h i s  t es t j -monv .  Th i s  was  no t  he ]p fu l  t . o  t he  Governmen t ' s  cause .
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ORDERED t.hat judgment shal l  be entered in favor of the

p e t i t . i o n e r ,  w i t h  i n t e r e s t  t h e r e o n ;  a n d  i t  i s

FURTHER ORDERED that correct valuat ion on which tax must be

cal-culat.ed f  or the subj ect.  propert .y f  or Tax Year 1-993 is

$ 6 1 , 8 0 0 , 0 0 0 ,  w i t h  # 4 1 , , 5 2 8 , 5 5 0  a l _ l o c a t e d  t o  t h e  v a l u e  o f  t h e  l a n d

a n d  $ 2 0 , 2 7 I , 4 5 O  a l l o c a t e d  L o  t h e  v a l u e  o f  t . h e  i m p r o v e m e n t s ;  a n d  i t

i s

FURTHER ORDERED that the entry of judgment shal l  be withheld,

under  Ru l -e  15  o f  the  Super io r  Cour t  Tax  Ru1es,  pend ing  the  f i l i ng

o f  a  p roposed judgment  tha t  inc ludes  the  re fund f igure  tha t  i s

cons is ten t  w i th  the  Cour t ' s  f ind ings  o f  fac t .  and conc lus ions  o f  l -aw

here in .  Such proposed judgment  sha l - I  be  submi t . ted  to  the  Cour t

w i th in  30  days  o f  the  da te  o f  the  ins tan t  memorandum op in ion  and

o r d e r .

C o p i e s  m a i l - e d  t o :

G i l b e r t  H a h n ,  E s q .
T a n j a  C a s t r o ,  E s e .
Amram & Hahn
8 1 5  C o n n e c t i c u t  A v e n u e ,  N . W .
S u i t e  6 0 1
W a s h i n g t o n ,  D . C .  2 0 0 0 6

Joseph Ferg :uson,  Esq.
Ass is tan t  Corpora t ion  Counse l
4 4 ] -  F o u r t h  S t r e e t ,  N . W .
bE.n  f  roor
W a s h i n g L o n ,  D . C .  2 0 0 0 1


