SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
RULE PROMULGATION ORDER 20-03

(Amending Super. Ct. Crim. R. 100-117 and 119)

WHEREAS, pursuant to D.C. Code § 11-946, the Board of Judges of the Superior Court
approved amendments to Superior Court Rules of Criminal Procedure 100-117 and 119; and

WHEREAS, pursuant to D.C. Code 88 11-946 and -1732(n), the amendments to these
rules, to the extent that they modify the federal rules or relate to the utilization of magistrate
judges, have been approved by the District of Columbia Court of Appeals; it is

ORDERED, that Superior Court Rules of Criminal Procedure 100-117 and 119 are
hereby amended and enacted as set forth below; and it is further

ORDERED, that the amendments shall take effect June 29, 2020, and shall govern all
proceedings thereafter commenced and insofar is just and practicable all pending proceedings.



COMMENT TO 2020 AMENDMENTS

This rule was deleted because Rule 1(b) gives the Chief Judge the authority to divide
the business of the Criminal Division.







! . ; . . .

(a) IN GENERAL. The clerk will assign new criminal cases to the appropriate calendar

using criteria established by the Chief Judge or the Chief Judge’s designee.

(b) SPECIAL ASSIGNMENTS. The Chief Judge may specially assign a criminal case
for all purposes to a specific calendar or a single judge. The Chief Judge may delegate
to the Presiding Judge of the Criminal Division the authority to make special assignment
of cases to a judge currently assigned to the Criminal Division.

(c) RELATED CASES.

(1) “Related Case” Defined. Criminal cases are deemed related when:

(A) more than one indictment or complaint is filed or pending against the same
defendant or defendants, unless the case designation is different;

(B) more than one information is filed or pending against the same defendant or
defendants, unless the prosecuting authority or case designation is different; or

(C) prosecution against different defendants arises from a common wiretap, search
warrant, or activities that are a part of the same alleged criminal act or transaction.

(2) Notice. At the time the indictment, complaint, or information is filed, the attorney
for the government must indicate whether there is a related case.

(3) Assignment.

(A) At Time of Filing. When the existence of a related case is noted at the time the
indictment, complaint, or information is filed, the clerk must assign the new case to the
judge or magistrate judge to whom the oldest related pending case is assigned.

(B) After Initial Assignment. When the existence of a related case is revealed after
the cases are assigned, the judge or magistrate judge, who has the later-numbered
case, may transfer that case to the judge or magistrate judge, who has the earlier case.
(d) REFILED CASE.

(1) “Refiled Case” Defined. A criminal case is deemed refiled if, after it was terminated
by nolle prosequi or by dismissal without prejudice, the attorney for the government
elects to reinstitute the prosecution or to bring a subsequent prosecution against the
same defendant or defendants arising out of the same act or transaction that was the
subject of the terminated case.

(2) Assignment. The clerk must reassign the refiled case to the original calendar
unless the Presiding Judge orders otherwise.

COMMENT TO 2020 AMENDMENTS

As used in this rule, “case designation” includes designations such as Felony 1
(“CF1"), Domestic Violence Misdemeanor (“DVM”), or General Misdemeanor (“CMD”).
Thus, in accordance with subsection (c)(1)(B), the clerk would assign two CMD cases
involving the same defendant to the same judge, but if there was a pending CMD case,
the clerk would not assign a new DVM case involving the same defendant to the same
judge. This rule does not prevent a judge or magistrate judge from transferring the case
at a later time on motion or on its own initiative.




COMMENT TO 2020 AMENDMENTS

This rule has been deleted because it addressed administrative processes that are
now covered by administrative order and internal operating procedures. The rule also
referenced the now-obsolete assignment commissioner.







COMMENT TO 2020 AMENDMENTS

This rule has been deleted because it addressed administrative processes that are
now covered by administrative order and internal operating procedures.




Rule 104 |De|eted| Qpepanen—ef—ﬁhela*Dm&en—m—Gmmﬂal—FlpeeeeQﬂgs

COMMENT TO 2020 AMENDMENTS

This rule has been deleted because the criminal tax cases are assigned in
accordance with criteria established by the Chief Judge or the Chief Judge’s designee—
as provided in Rule 101(a).




Rule 105. Assignment-ofFelonry-Cases-and Related-Cases[Deleted].
(a) Assignment process.




COMMENT TO 2020 AMENDMENTS

The substance of this rule has been revised and moved to Rule 101.
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Rule 106. Spectal-Assignments[Deleted].
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COMMENT TO 2020 AMENDMENTS

The substance of this rule has been revised and moved to Rule 101.
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[Deleted]

COMMENT TO 2020 AMENDMENTS

This rule has been deleted because the assignment commissioner system has been
abolished.
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COMMENT TO 2020 AMENDMENTS

This rule has been deleted because it addressed a process that is the subject of
internal operating procedures.
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Arraignments-in-MisdemeanorCases-and-Presentments[Deleted].
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Rule 110. — ool oo oo e e ldline ee ol Dol o
Hearings[Deleted].
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Rule 111. Motion for Continuances

@) By—whem—detemmed—pneHe—tn&llN GENERAL

—Hn-general. Any party seeking a continuance must file a motion for continuance.
Before filing a motion, the moving party must make a good faith attempt to ascertain
Whether the other partv will consent to the contlnuance A Mmotlons for contlnuances

(b) ORAL MOTION. For good cause, the court may permit an oral motion for
continuance.

(c) CONTENT. A Mmotions—whether-ornotcontested; for continuance shalimust
containstate:

(1) the reasons therefor the request; and
(2) whether the other party consents to the continuance or what good faith attempt

was made to ascertaln the other partv S p03|t|on—at—least—1—date—net—en—the—step—hst—te
(d) TIMING.

(1) In General. A motion for continuance must be filed at the earliest practicable date.

(2) 3-Day Rule. Except in extraordinary or unforeseen circumstances, a party seeking
a continuance of the trial date must file a motion for continuance at least 3 days before
the scheduled trial date.
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COMMENT TO 2020 AMENDMENTS

This rule has been amended consistent with the general restyling of the federal rules
in 2002. The provisions relating to the Assignment Section have been deleted because
they are obsolete. Additionally, the rule now requires a party to ascertain and state
whether the other party consents to the continuance.
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Rule 112. Centinuing-Effectof Praecipe-Notice of Appearance Submitted by

Defense Counsel

Defense counsel must submit Aa completed praecipenotice enterrnq the attornev S
appearancesh =
every—enwnal—ease within 1—Geurt3 days of the attorneys apporntment or retentron
SuehThe praeeipenotice shallimust state the attorney's name, address, email address,

teIephone number and if applrcable atterney—regrstranenD C. Bar number

COMMENT TO 2020 AMENDMENTS

This rule has been amended consistent with the general restyling of the federal rules
in 2002. The provision addressing withdrawal has been deleted because this subject
matter is covered by Rule 57’'s incorporation of Civil Rule 101.
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Rule 113. Witness Fees and Allowances

(a) AmoeuntsAMOUNTS. (H)Fees—Except as hereinafterotherwise provided_by statute

or these rules, eacha witness attending Scourt or a deposition pursuant to any rule or

court order ef-a-court shallmust be paid the fees and allowances provided in this rule.
(1) Fees.

(A) In General. A witness must receive $-40 per day for each day’s attendance and
for the time necessarily occupied in going to and returning from the sameplace of
attendance.

(B) Expert Witness. An expert withess shallmust receive suchthe amount asto which
the expert witness is entitled te-by law_or court order.

(C) Detained Witness. A witness detained ferwantof security-forthe-withess's
appearanceunder D.C. Code § 23-1326 (2012 Repl.) shalt-beis entitled to $40- per day
for each day_of detention when not in‘s attendance_at court.

(D) Employee of the United States or the District of Columbia. No witness fee
shawill be paid to an employee of the United States, erany-ageney-thereof-or-of-the
District of Columbia, or an agency of either, who has been called as a withess on behalf
of the United States or the District of Columbia.

(2) Travel aAllowance.

(A) By Common Carrier. A witness, who resides outside of the District of Columbia
and travels by common carrier, must be paid for the actual expenses of travel on the
basis of the means of transportation reasonably utilized and the distance necessarily
traveled to and from the witness’s residence by the shortest practical route in going to
and returning from the place of attendance. The witness must utilize a common carrier
at the most economical rate reasonably available and must provide a receipt or other
evidence of actual cost.Exeeptas-hereinafterprovided,-each

(B) Per Mile. A witness, who resides outside of the District of Columbia and travels
by private vehicle, shallimust receive a per mile travel allowance asprovided-by-B-C-

Coede-815-714-for going from and returning to the witness’s residence._The travel
allowance must be calculated in accordance with 28 U S. C 8 1821Reg&rd4es&eﬁhe

(C) Tolls and Other Expenses. A witness, who resides outside of the District of
Columbia, must be reimbursed for the following expenses:
() toll charges for toll roads, bridges, tunnels, and ferries;
(ii) taxicab fares between places of lodging and carrier terminals; and
(iii) upon presentation of a valid parking receipt, parking fees.
(D) Detained Witness. A witness detained under D.C. Code § 23-1326 (2012 Repl.)
is not entitled to a travel allowance.
(E) Employee of the United States. A witness, who is an employee of the United
States or any United States agency thereef-and is called to testify in the witness's
official capacity or produce an official record, shalimust be paid a travel allowance fixed

by applicable statutes and regulations. Ne-withess-residing-in-the-District-of- Columbia
T

3) Subsistence.. Except as hereinafter provided, a
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(A) In General. A witness, who is attending Scourt or a deposition at a place so far
removed from the witness's residence that the witness cannotas-te-prehibit return_to the
residence theretefromeach day-te-day, shal-beis entitled to an additional allowance
fixed by statute for expenses of subsistence, including the time necessarily occupied in
going to and returning from the place of attendance.

(B) Detained Witness. A witness detained in-prisonforwant-of security-forthe
withess's-appearanceunder D.C. Code 8§ 23-1326 (2012 Repl.) shal-beis entitled to the
witness's subsistence.

(C) Employee of the United States. An officer or employee of the United States or
any United States agency thereef-summoned as a witness on behalf of the United
States shalmust receive a per diem allowance, in lieu of subsistence,-—Sueh-per-diem
shall-befixed at a rate prescribed by law.

(b) Paymentfrompublic-furdsPAYMENT FROM PUBLIC FUNDS.
(1) Certification Required. No witness entitled to ary-payment under paragraphRule
113(a) shatwill be paid from public funds except upon certification of the witness that:

(A) the witness was compelled by subpoena to attend as a witness on behalf of a
defendant unable to pay or was present pursuant to the direction of the Scourt or
prosecutor—n-a-specified-pending-criminal-case; and that

(B) the witness did attend.

(2) Endorsement. SuehThe certification shallmust be endorsed by the Ccourt or by-the
counsel of record issuing the subpoena or direction and shalimust be submitted to the

Gclerkpﬁheeeuﬁ for certlflcatlon Ihe—%eeeu%w&@ﬁheer—up%—submwreﬁhe

; s VOLUNTARY
APPEARANCE No person who appears in Gcourt fepajtudmtal—preeeedmgor ata
deposition shallwill be paid a fee or allowance unless the person is subpoenaed or
present pursuant to direction of the Scourt or prosecutor.

(d) OnefeeruleONE FEE RULE. No person under subpoena to attend in a-rumber
efmultiple pending criminal cases shahlwill be permitted to receive more than 1one fee
or allowance for attendance on any 1one day.

(e) ConstructiohrCONSTRUCTION. This Rrule shallshould not be construed to
supersede-or-conflict with or otherwise supersede any federal statute or regulation ef

the-United-States-orregulation-promulgated-thereunder-or any District of Columbia
statute of the District of Columbia.

COMMENT TO 2020 AMENDMENTS

This rule incorporates, without expanding, the requirements of D.C. Code 8§ 15-714
(2012 Repl.), which provides that Superior Court witnesses be paid the same fees and
travel allowances as those paid to witnesses appearing before the United States District
Court for the District of Columbia (governed by 28 U.S.C.1821).
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Rule 114. indictable-Misdemeanors[Deleted].

COMMENT TO 2020 AMENDMENTS

This rule has been deleted as unnecessary and inaccurate. Rules addressing
indictments would already apply to an indicted misdemeanor. However, not all rules
applicable to felonies can be applied to indicted misdemeanors. For example, Rule
17(e)(2), which restates a provision from D.C. Code § 11-942 (2012 Repl.), permits
service at any place in the United States when a felony is charged. This could not be
applied to a misdemeanor.
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Rule 115, —ctco b Abopene Blol Mo s oo Lo con ol the D e o]
Columbia[Deleted.]

COMMENT TO 2020 AMENDMENTS

This rule has been deleted because District of Columbia Court of Appeals Rule 49
addresses the unauthorized practice of law.
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Rule 116. Bond or Collateral Securitys-and-Sureties

(a) Authorization of sureties.
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—(a1) Schedule-of-bonds-and-collateral-seeurityLIST OF BONDS AND COLLATERAL

SECURITY. Frem-time-to-timeThe clerk must prepare a listsechedule-shallbeprepared
by-the-Clerk of bonds and collateral security to be taken from persons charged with
offenses-cegnizable-inthis-Courtfor to resolve certain misdemeanor offenses under
D.C. Code § 5-335.01 (2019 Repl.) or to assure their person’s appearance for trial or-for

further hearing.Fhe-bonds-and-collateral security-provided-in-such-scheduleshall-be

26



—(b2) SubstituteclerkRELEASING OFFICIAL. The judges-ofthe-Superior-Ccourt
shallmay appoint officials of the Metropolitan Police Department or other law
enforcement agency operating efin the District of Columbia to act as clerks ef-this-Ceurt

with authority to take bonds or coIIateraI security in accordance with the list established
under Rule 116(a).
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(ch) FORFEITUREse+feiture-of-bail.
(1) BeelarationViolation of Condition. -If there-is-a-breacha defendant violates efa

condition of a bond, the Ccourt shallmust declare a forfeiture of the bondbail.
(2) Setting aAside. If the court determines that justice does not require enforcement
of a forfeiture, Fthe Scourt may directthatset aside athe forfeiture-be-set-aside; upon

suehand impose appropriate conditions-as-the-Court-may-impose-itappears-that

R T R e e
iln the case of a defendant who has failed to appear, only-exceptupoen-the-approval-of
the judge who originally imposed the forfeiture_may set it aside.

(3) Enforcement. When the court declares a forfeiture-has-ret-been-set-aside, the
Ccourt shallmust, on motion, enter a judgment of default, and execution may issue
thereon_the judgment. By entering into a bond, the obligors submit to the jurisdiction of
the CScourt and irrevocably appoint the Cclerk ef-the-Ceurt-as their agent 4pon whom
any papers affecting their liability may be served. Their liability may be enforced on
motion without the-necessity-offiling an independent action. The motion and suchany
notice of the motion required byas the Scourt preseribes-may be served on the Cclerk-of
the-Ceurt, who shallwill ferthwithimmediately mail copies to the obligors at their last
known addresses

(di) Exene#aﬁenRELEASE When the defendant satlsfles the condltlons of the bond

ed, the Ccourt

COMMENT TO 2020 AMENDMENTS

This rule has been amended consistent with the general restyling of the federal rules
in 2002. The provisions addressing sureties were deleted.
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Rule 117. Magistrate Judges

(a) Assighmentof-dutiesASSIGNMENT OF DUTIES. Magistrate judges appointed
pursuanttounder the Superior Court rules-ef-this-Ceurt, when specifically designated by
the Chief Judge, may perform the duties specified in this Rrule and sueh-any other
functions incidental to these duties asthat are consistent with the Superior Court rules-ef
the-Superior-Ceourt and the Constitution and laws of the United States and of the District
of Columbia.

(b) Pretrial-proceedingsPRETRIAL PROCEEDINGS.

(1) Determining pPretrial fRelease or dDetention. A person accused of committing a
criminal offense in the District of Columbia may be brought before a magistrate judge.
The magistrate judge shahwill determine conditions of release and pretrial detention
pursuanttounder these rules and Fitle-23-of the District-of Columbia-CodeD.C. Code 88§

23- 1321 to 1333 (2012 Repl & 2019 Supp) Revrewe#th&mag%@r&teﬁtdges

(2) Conducting pPreliminary eExaminations. A maglstrate judge may conduct
preliminary examinations-in-all-eriminal-cases; pursuantte-SCR-Crimunder Rules 5 and

5.1; to determine if there is probable cause to believe that an offense has been
committed and that the accused committed it.
(3) Other dDuties. FheA magistrate judge may appoint counsel for indigent

defendants————permmmemelop oo e oo o cn o e polion cp el onne Hop

before a judge, and rule on motions to continue a trial date. In addition, theA magistrate
judge may issue a judicial summons or warrant; pursuantto-SCR-Crim in accordance

with Rule 9; ferwhen a defendant's failsure to appear in Scourt.

(c) Hearing-of-certain-non-jurymattersNON-JURY, NON-FELONY MATTERS.
(1) With Consent of Parties. UperWith the consent of the parties, a magistrate judge

may make findings and enter flnal orders or judgments in any criminal actlon other than
a jury or felony trial A s law

(2) Advising Defendant. Prior to the-commencingement-of any such-contested

proceeding under Rule 117(c)(1), thea magistrate judge shalimust advise the defendant
that:

(A) the defendant may not appeal to the District of Columbia Court of Appeals
without first bringing-the-appealrequesting review teby a Superior Court judge-ef-the

SuperoerCourt; and

(B) the request for review by a Superior Court judge must be filed within 140 days

after a final order orf judgment has been entered.
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(de) Netification-ofrightto-appealADVISING OF RIGHT TO APPEAL.

(1) In Case of Trial. After pronouncing the sentence in a case which has gone to trial,
the magistrate judge shalimust advise the defendant efthat:
(A) the defendant's has the right to seek a review by a Superior Court judge of any
final order or judgment entered or made by the magistrate judge; and-that
(B) any claim of error not raised before a Superior Court judge may not ordinarily be
raised in a subsequent appeal which the defendant is otherwise entitled to make to the

District of Columbia Court of Appeals;: and Furthermore,-the-magistratejudge-shall
cbeo e

(C) a defendant ef-the-right-ef-apersen-who is unable to pay the cost of an appeal

temay apply for leave to appeal in forma pauperis.

(2) In Case of Plea. There-shall-be-no-duty-enthe magistrate judge does not have a
duty to advise the defendant of any right to appeal after sentence is imposed following a
plea of guilty or nolo contendere.

(ef) Conducting-nitial-probationrevocation-hearingsINITIAL PROBATION
REVOCATION HEARINGS. A magistrate judge may conduct initial probation
revocation hearings in all criminal cases, pursuantto-SCR-Crimin accordance with Rule
32.1, to determine if there is probable cause to hold the probationer for a final
revocatlon hearlng

(fg) Review
JUDGMENT; APPEAL

(1) YpeOn Motion. Wi i
(b}@—(@—(d}—&nd—(f}—e#ﬂ%RuleOn motlon a |udqe de5|qnated by the Chlef Judqe or
the judge assigned to the case must a-review ef-the magistrate judge's order or
judgment, in whole or in part-shal-be-made-by-ajudge-desighated-by-the-Chief Judge
upon motion of a party,. which

(A) Timing. The motion shatmust be filed and served within 140 days after. service

of

(i) the order or judgment was servedup on the party;; or;

(i) #-the magistratejudge-order or judgment was stated on the record;-within10
dhe oo fiog,

(B) Assignment for Review. If the defendant is incarcerated as a result of the
magistrate judge's judgment_or order, the case shahlwill be assigned for review within
Zone court day.

(C) Content. The motion for review shalmust:

() designate the order, judgment, or part thereof, for which review is sought;; shall

(i) specify the grounds for objection to the magistrate judge's order, judgment, or
part thereof;; and shall

(i) include a written summary of the evidence presented before the magistrate
judge relating to the grounds for objection.

(D) Response. Within 140 days after being served with saidthe motion, a party may
file and serve a response, which shalimust describe any proceedings before the
magistrate judge which conflict with or expand ¢#pon the summary filed by the moving

party.
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(E) Review by Judge. The judge designated by the Chief Judge or the judge
assigned to the case shalimust review theese portions of the magistrate judge's order or
judgment to which objection is made. The judge may decide the motion for review with
or without a hearing and may affirm, reverse, modify, or remand, in whole or in part, the
magistrate judge's order or judgment and enter an appropriate order or judgment.

(2) On the Court’s Own ilnitiative-ef-the-Ceurt. Not later than 30 days after entry of a
magistrate judge's order or judgment-pursuant-to-paragraphs{b}2)-{e){(e)-or{fH-ofthis
Rule, thea judge designated by the Chief Judge or the judge assigned to a case may,
on the judge’s own initiative, sua-spente-review saidan order or judgment in whole or in
part. After giving the parties due-notice and_an opportunity to make written submissions
on the matter, the judge, with or without a hearing, may affirm, reverse, modify, or
remand, in whole or in part, the magistrate judge’s order or judgment.

(3) Stay of eExecution; rRelease pPending rReview. upeOn the fiIing of a motion for

Gelumle&@eu#e#ﬁ«ppe&lsthe sentence under Rule 38 Dunng the pendency of a

motion for review, the defendant may be released under D.C. Code § 23-1321 (2019
Supp.) by the magistrate judge or, on motion, by the reviewing judge upenif the
defendant-a showsing by clear and convincing evidence that:

(A) the defendant is not likely to flee or pose a danger to any other person or to the
property of others; and that

(B) the defendant S motlon for reV|ew presents a substantlal question of Iaw or fact.

(4) Extension of tTime to fFile mMotion for fReview. YpeOn a showing of excusable
neglect and notice to the parties, the judge designated by the Chief Judge _or the judge
assigned to the case pursuantto-subparagraph-(g)}{)-efthis Rule-may, before or after
the time prescribed by subparagraphRule 117(fg)(1)(A) has expired, with or without
motion, extend the time for filing and-serving-a motion for review of a magistrate judge’s
order or judgment for a period not to exceed 216 days from the expiration of the time
otherwise prescribed by subparagraphRule 117(fg)(1)(A).

(5) Appeal. An appeal to the District of Columbia Court of Appeals may be made only
after a Superior Court judge ef-the-Superier-Court-has reviewed the magistrate judge’s
judgment or order pursuantto-paragraphin accordance with Rule 117(fg)-efthisRule.
(gh) Contemptof CourtCONTEMPT. A magistrate judge may cite an individual for
contempt committed in the presence of the magistrate judge. The magistrate judge shal
thereaftermust certify the contempt proceeding for hearing and disposition before a

judge pursuantto-SCR-Crimunder Rule 42(ab).

COMMENT TO 2020 AMENDMENTS

This rule has been amended consistent with the general restyling of the federal rules
in 2002. The rule has also been modified to more closely track the language in D.C.
Code 8 11-1732 (2019 Supp.). Finally, 10-day time periods were changed to 14 days to
reflect the time-calculation changes previously made to Rule 45.
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Rule 119. Custody of pProperty and eExhibits in eCriminal eCases-
(a) PHer—te—verdretPRIOR TO VERDICT Ihe—preseeuter—the—attemey—tepthe—detendant—

allUnless otherwise
ordered bv the court a partv must retaln ttsmy exhlblts and property until a verdict or

frnal order is enteredthey—are—maﬂeed#eerdenﬂﬁeaﬁetwnd—reemved—m—ewdenee—m

(1) Filing Copies of Exhibits. After a verdict or final order is entered, a party must file
a copy of each exhibit in the time, manner, and form prescribed by the court or
administrative order of the Chief Judge.

(2) Retaining Original; Inspection or Transmission. Brless-otherwise-ordered-by-the
o pencne spbies covpnel o il e s en e Do onelndagn b e nde |

is the responsibility of the party who submitted the exhibit to preserve and maintain the
original exhibit until the time prescribed by administrative order of the Chief Judge. On
request by another party or the court, the party having custody of the exhibits must

make them available for inspection. On request, the party must transmit the exhibits to

the appellate court —exeeppe*htbtts—eensrstnw—ef—eerme%d—substanees—weapene

COMMENT TO 2020 AMENDMENTS

This rule has been amended consistent with the general restyling of the federal rules
in 2002. In order to accommodate technological changes, the rule has also been
amended to provide for filing of exhibits in accordance with an administrative order or
other court order. Subsection (b)(2), which addresses retention of exhibits, does not
impact a party’s or attorney’s responsibilities imposed by other statutes, regulations, or
rules, such as the D.C. Rules of Professional Conduct.
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Rule 100. [Deleted].
COMMENT TO 2020 AMENDMENTS

This rule was deleted because Rule 1(b) gives the Chief Judge the authority to divide
the business of the Criminal Division.
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Rule 101. Assignment of Cases

(a) IN GENERAL. The clerk will assign new criminal cases to the appropriate calendar
using criteria established by the Chief Judge or the Chief Judge’s designee.

(b) SPECIAL ASSIGNMENTS. The Chief Judge may specially assign a criminal case
for all purposes to a specific calendar or a single judge. The Chief Judge may delegate
to the Presiding Judge of the Criminal Division the authority to make special assignment
of cases to a judge currently assigned to the Criminal Division.

(c) RELATED CASES.

(1) “Related Case” Defined. Criminal cases are deemed related when:

(A) more than one indictment or complaint is filed or pending against the same
defendant or defendants, unless the case designation is different;

(B) more than one information is filed or pending against the same defendant or
defendants, unless the prosecuting authority or case designation is different; or

(C) prosecution against different defendants arises from a common wiretap, search
warrant, or activities that are a part of the same alleged criminal act or transaction.

(2) Notice. At the time the indictment, complaint, or information is filed, the attorney
for the government must indicate whether there is a related case.

(3) Assignment.

(A) At Time of Filing. When the existence of a related case is noted at the time the
indictment, complaint, or information is filed, the clerk must assign the new case to the
judge or magistrate judge to whom the oldest related pending case is assigned.

(B) After Initial Assignment. When the existence of a related case is revealed after
the cases are assigned, the judge or magistrate judge, who has the later-numbered
case, may transfer that case to the judge or magistrate judge, who has the earlier case.
(d) REFILED CASE.

(1) “Refiled Case” Defined. A criminal case is deemed refiled if, after it was terminated
by nolle prosequi or by dismissal without prejudice, the attorney for the government
elects to reinstitute the prosecution or to bring a subsequent prosecution against the
same defendant or defendants arising out of the same act or transaction that was the
subject of the terminated case.

(2) Assignment. The clerk must reassign the refiled case to the original calendar
unless the Presiding Judge orders otherwise.

COMMENT TO 2020 AMENDMENTS

As used in this rule, “case designation” includes designations such as Felony 1
(“CF1"), Domestic Violence Misdemeanor (“DVM”), or General Misdemeanor (“CMD”).
Thus, in accordance with subsection (c)(1)(B), the clerk would assign two CMD cases
involving the same defendant to the same judge, but if there was a pending CMD case,
the clerk would not assign a new DVM case involving the same defendant to the same
judge. This rule does not prevent a judge or magistrate judge from transferring the case
at a later time on motion or on its own initiative.
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Rule 102. [Deleted].
COMMENT TO 2020 AMENDMENTS
This rule has been deleted because it addressed administrative processes that are

now covered by administrative order and internal operating procedures. The rule also
referenced the now-obsolete assignment commissioner.
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Rule 103. [Deleted].
COMMENT TO 2020 AMENDMENTS

This rule has been deleted because it addressed administrative processes that are
now covered by administrative order and internal operating procedures.
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Rule 104. [Deleted].
COMMENT TO 2020 AMENDMENTS
This rule has been deleted because the criminal tax cases are assigned in

accordance with criteria established by the Chief Judge or the Chief Judge’s desighee—
as provided in Rule 101(a).
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Rule 105. [Deleted].
COMMENT TO 2020 AMENDMENTS

The substance of this rule has been revised and moved to Rule 101.

38



Rule 106. [Deleted].
COMMENT TO 2020 AMENDMENTS

The substance of this rule has been revised and moved to Rule 101.
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Rule 107. [Deleted].
COMMENT TO 2020 AMENDMENTS

This rule has been deleted because the assignment commissioner system has been
abolished.
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Rule 108. [Deleted].
COMMENT TO 2020 AMENDMENTS

This rule has been deleted because it addressed a process that is the subject of
internal operating procedures.
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Rule 109. [Deleted].
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Rule 110. [Deleted].
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Rule 111. Motion for Continuance
(a) IN GENERAL.

Any party seeking a continuance must file a motion for continuance. Before filing a
motion, the moving party must make a good faith attempt to ascertain whether the other
party will consent to the continuance. A motion for continuance must be served on the
other party.

(b) ORAL MOTION. For good cause, the court may permit an oral motion for
continuance.
(c) CONTENT. A motion for continuance must state:

(1) the reason for the request; and

(2) whether the other party consents to the continuance or what good faith attempt
was made to ascertain the other party’s position.
(d) TIMING.

(1) In General. A motion for continuance must be filed at the earliest practicable date.

(2) 3-Day Rule. Except in extraordinary or unforeseen circumstances, a party seeking
a continuance of the trial date must file a motion for continuance at least 3 days before
the scheduled trial date.

COMMENT TO 2020 AMENDMENTS
This rule has been amended consistent with the general restyling of the federal rules
in 2002. The provisions relating to the Assignment Section have been deleted because

they are obsolete. Additionally, the rule now requires a party to ascertain and state
whether the other party consents to the continuance.
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Rule 112. Notice of Appearance Submitted by Defense Counsel

Defense counsel must submit a completed notice entering the attorney’s appearance
within 3 days of the attorney's appointment or retention. The notice must state the
attorney's name, address, email address, telephone number, and, if applicable, D.C.
Bar number.

COMMENT TO 2020 AMENDMENTS
This rule has been amended consistent with the general restyling of the federal rules

in 2002. The provision addressing withdrawal has been deleted because this subject
matter is covered by Rule 57’s incorporation of Civil Rule 101.
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Rule 113. Witness Fees and Allowances
(&) AMOUNTS. Except as otherwise provided by statute or these rules, a witness
attending court or a deposition pursuant to any rule or court order must be paid the fees
and allowances provided in this rule.

(1) Fees.

(A) In General. A witness must receive $40 per day for each day’s attendance and
for the time necessarily occupied in going to and returning from the place of attendance.

(B) Expert Witness. An expert witness must receive the amount to which the expert
witness is entitled by law or court order.

(C) Detained Witness. A witness detained under D.C. Code § 23-1326 (2012 Repl.)
is entitled to $40 per day for each day of detention when not in attendance at court.

(D) Employee of the United States or the District of Columbia. No witness fee will be
paid to an employee of the United States, the District of Columbia, or an agency of
either, who has been called as a witness on behalf of the United States or the District of
Columbia.

(2) Travel Allowance.

(A) By Common Carrier. A witness, who resides outside of the District of Columbia
and travels by common carrier, must be paid for the actual expenses of travel on the
basis of the means of transportation reasonably utilized and the distance necessarily
traveled to and from the witness’s residence by the shortest practical route in going to
and returning from the place of attendance. The witness must utilize a common carrier
at the most economical rate reasonably available and must provide a receipt or other
evidence of actual cost.

(B) Per Mile. A witness, who resides outside of the District of Columbia and travels
by private vehicle, must receive a per mile travel allowance for going from and returning
to the witness’s residence. The travel allowance must be calculated in accordance with
28 U.S.C. §1821.

(C) Tolls and Other Expenses. A witness, who resides outside of the District of
Columbia, must be reimbursed for the following expenses:

(i) toll charges for toll roads, bridges, tunnels, and ferries;
(i) taxicab fares between places of lodging and carrier terminals; and
(i) upon presentation of a valid parking receipt, parking fees.

(D) Detained Witness. A witness detained under D.C. Code § 23-1326 (2012 Repl.)
is not entitled to a travel allowance.

(E) Employee of the United States. A witness, who is an employee of the United
States or any United States agency and is called to testify in the witness's official
capacity or produce an official record, must be paid a travel allowance fixed by
applicable statutes and regulations.

(3) Subsistence.

(A) In General. A witness, who is attending court or a deposition at a place so far
removed from the witness's residence that the witness cannot return to the residence
each day, is entitled to an additional allowance fixed by statute for expenses of
subsistence, including the time necessarily occupied in going to and returning from the
place of attendance.

(B) Detained Witness. A witness detained under D.C. Code 8§ 23-1326 (2012 Repl.)
is entitled to the witness's subsistence.
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(C) Employee of the United States. An officer or employee of the United States or
any United States agency summoned as a witness on behalf of the United States must
receive a per diem allowance, in lieu of subsistence, at a rate prescribed by law.

(b) PAYMENT FROM PUBLIC FUNDS.

(1) Certification Required. No witness entitled to payment under Rule 113(a) will be
paid from public funds except on certification of the witness that:

(A) the witness was compelled by subpoena to attend as a witness on behalf of a
defendant unable to pay or was present pursuant to the direction of the court or
prosecutor; and

(B) the witness did attend.

(2) Endorsement. The certification must be endorsed by the court or the counsel of
record issuing the subpoena or direction and must be submitted to the clerk for
certification.

(c) VOLUNTARY APPEARANCE. No person who appears in court or at a deposition
will be paid a fee or allowance unless the person is subpoenaed or present pursuant to
direction of the court or prosecutor.

(d) ONE FEE RULE. No person under subpoena to attend in multiple pending criminal
cases will be permitted to receive more than one fee or allowance for attendance on any
one day.

(e) CONSTRUCTION. This rule should not be construed to conflict with or otherwise
supersede any federal statute or regulation or any District of Columbia statute.

COMMENT TO 2020 AMENDMENTS
This rule incorporates, without expanding, the requirements of D.C. Code § 15-714
(2012 Repl.), which provides that Superior Court withesses be paid the same fees and

travel allowances as those paid to witnesses appearing before the United States District
Court for the District of Columbia (governed by 28 U.S.C.1821).
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Rule 114. [Deleted].
COMMENT TO 2020 AMENDMENTS

This rule has been deleted as unnecessary and inaccurate. Rules addressing
indictments would already apply to an indicted misdemeanor. However, not all rules
applicable to felonies can be applied to indicted misdemeanors. For example, Rule
17(e)(2), which restates a provision from D.C. Code § 11-942 (2012 Repl.), permits
service at any place in the United States when a felony is charged. This could not be
applied to a misdemeanor.

48



Rule 115. [Deleted.]
COMMENT TO 2020 AMENDMENTS

This rule has been deleted because District of Columbia Court of Appeals Rule 49
addresses the unauthorized practice of law.
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Rule 116. Bond or Collateral Security

() LIST OF BONDS AND COLLATERAL SECURITY. The clerk must prepare a list of
bonds and collateral security to be taken from persons charged with offenses to resolve
certain misdemeanor offenses under D.C. Code § 5-335.01 (2019 Repl.) or to assure
the person’s appearance for trial or further hearing.

(b) RELEASING OFFICIAL. The court may appoint officials of the Metropolitan Police
Department or other law enforcement agency operating in the District of Columbia to act
as clerks with authority to take bonds or collateral security in accordance with the list
established under Rule 116(a).

(c) FORFEITURE.

(1) Violation of Condition. If a defendant violates a condition of a bond, the court must
declare a forfeiture of the bond.

(2) Setting Aside. If the court determines that justice does not require enforcement of
a forfeiture, the court may set aside the forfeiture and impose appropriate conditions. In
the case of a defendant who has failed to appear, only the judge who originally imposed
the forfeiture may set it aside.

(3) Enforcement. When the court declares a forfeiture, the court must, on motion,
enter a judgment of default, and execution may issue on the judgment. By entering into
a bond, the obligors submit to the jurisdiction of the court and irrevocably appoint the
clerk as their agent on whom any papers affecting their liability may be served. The
liability may be enforced on motion without filing an independent action. The motion and
any notice of the motion required by the court may be served on the clerk, who will
immediately mail copies to the obligors at their last known addresses.

(d) RELEASE. When the defendant satisfies the conditions of the bond, the court must
release the bond.

COMMENT TO 2020 AMENDMENTS

This rule has been amended consistent with the general restyling of the federal rules
in 2002. The provisions addressing sureties were deleted.
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Rule 117. Magistrate Judges

(a) ASSIGNMENT OF DUTIES. Magistrate judges appointed under the Superior Court
rules, when specifically designated by the Chief Judge, may perform the duties
specified in this rule and any other functions incidental to these duties that are
consistent with the Superior Court rules and the Constitution and laws of the United
States and of the District of Columbia.

(b) PRETRIAL PROCEEDINGS.

(1) Determining Pretrial Release or Detention. A person accused of committing a
criminal offense in the District of Columbia may be brought before a magistrate judge.
The magistrate judge will determine conditions of release and pretrial detention under
these rules and D.C. Code 88 23-1321 to -1333 (2012 Repl. & 2019 Supp.).

(2) Conducting Preliminary Examinations. A magistrate judge may conduct
preliminary examinations under Rules 5 and 5.1 to determine if there is probable cause
to believe that an offense has been committed and that the accused committed it.

(3) Other Duties. A magistrate judge may appoint counsel for indigent defendants. A
magistrate judge may issue a judicial summons or warrant in accordance with Rule 9
when a defendant fails to appear in court.

(c) NON-JURY, NON-FELONY MATTERS.

(1) With Consent of Parties. With the consent of the parties, a magistrate judge may
make findings and enter final orders or judgments in any criminal action, other than a
jury or felony trial.

(2) Advising Defendant. Prior to commencing any contested proceeding under Rule
117(c)(1), a magistrate judge must advise the defendant that:

(A) the defendant may not appeal to the District of Columbia Court of Appeals
without first requesting review by a Superior Court judge; and

(B) the request for review by a Superior Court judge must be filed within 14 days
after a final order or judgment has been entered.

(d) ADVISING OF RIGHT TO APPEAL.

(1) In Case of Trial. After pronouncing the sentence in a case which has gone to trial,
the magistrate judge must advise the defendant that:

(A) the defendant has the right to seek a review by a Superior Court judge of any
final order or judgment entered or made by the magistrate judge;

(B) any claim of error not raised before a Superior Court judge may not ordinarily be
raised in a subsequent appeal which the defendant is otherwise entitled to make to the
District of Columbia Court of Appeals; and

(C) a defendant who is unable to pay the cost of an appeal may apply for leave to
appeal in forma pauperis.

(2) In Case of Plea. The magistrate judge does not have a duty to advise the
defendant of a right to appeal after sentence is imposed following a plea of guilty or nolo
contendere.

(e) INITIAL PROBATION REVOCATION HEARINGS. A magistrate judge may conduct
initial probation revocation hearings in all criminal cases, in accordance with Rule 32.1,
to determine if there is probable cause to hold the probationer for a final revocation
hearing.

() REVIEW OF ORDER OR JUDGMENT; APPEAL.
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(1) On Motion. On motion, a judge designated by the Chief Judge or the judge
assigned to the case must review the magistrate judge's order or judgment, in whole or
in part.

(A) Timing. The motion must be filed and served within 14 days after:

() the order or judgment was served on the party; or
(ii) the order or judgment was stated on the record.

(B) Assignment for Review. If the defendant is incarcerated as a result of the
magistrate judge's judgment or order, the case will be assigned for review within one
court day.

(C) Content. The motion for review must:

(i) designate the order, judgment, or part thereof, for which review is sought;

(ii) specify the grounds for objection to the magistrate judge's order, judgment, or
part thereof; and

(iii) include a written summary of the evidence presented before the magistrate
judge relating to the grounds for objection.

(D) Response. Within 14 days after being served with the motion, a party may file
and serve a response, which must describe any proceedings before the magistrate
judge which conflict with or expand on the summary filed by the moving party.

(E) Review by Judge. The judge designated by the Chief Judge or the judge
assigned to the case must review the portions of the magistrate judge's order or
judgment to which objection is made. The judge may decide the motion for review with
or without a hearing and may affirm, reverse, modify, or remand, in whole or in part, the
magistrate judge's order or judgment and enter an appropriate order or judgment.

(2) On the Court’s Own Initiative. No later than 30 days after entry of a magistrate
judge's order or judgment, a judge designated by the Chief Judge or the judge assigned
to a case may, on the judge’s own initiative, review an order or judgment in whole or in
part. After giving the parties notice and an opportunity to make written submissions on
the matter, the judge, with or without a hearing, may affirm, reverse, modify, or remand,
in whole or in part, the magistrate judge’s order or judgment.

(3) Stay of Execution; Release Pending Review. On the filing of a motion for review
under Rule 117(f)(1), the court may stay the sentence under Rule 38. During the
pendency of a motion for review, the defendant may be released under D.C. Code § 23-
1321 (2019 Supp.) by the magistrate judge or, on motion, by the reviewing judge if the
defendant shows by clear and convincing evidence that:

(A) the defendant is not likely to flee or pose a danger to any other person or to the
property of others; and

(B) the defendant’s motion for review presents a substantial question of law or fact.

(4) Extension of Time to File Motion for Review. On a showing of excusable neglect
and notice to the parties, the judge designated by the Chief Judge or the judge assigned
to the case may, before or after the time prescribed by Rule 117(f)(1)(A) has expired,
with or without motion, extend the time for filing a motion for review of a magistrate
judge’s order or judgment for a period not to exceed 21 days from the expiration of the
time otherwise prescribed by Rule 117(f)(1)(A).

(5) Appeal. An appeal to the District of Columbia Court of Appeals may be made only
after a Superior Court judge has reviewed the magistrate judge’s judgment or order in
accordance with Rule 117(f).
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(g) CONTEMPT. A magistrate judge may cite an individual for contempt committed in
the presence of the magistrate judge. The magistrate judge must certify the contempt
proceeding for hearing and disposition before a judge under Rule 42(a).

COMMENT TO 2020 AMENDMENTS
This rule has been amended consistent with the general restyling of the federal rules
in 2002. The rule has also been modified to more closely track the language in D.C.

Code § 11-1732 (2019 Supp.). Finally, 10-day time periods were changed to 14 days to
reflect the time-calculation changes previously made to Rule 45.
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Rule 119. Custody of Property and Exhibits in Criminal Cases

(a) PRIOR TO VERDICT. Unless otherwise ordered by the court, a party must retain
any exhibits and property until a verdict or final order is entered.

(b) AFTER VERDICT OR ORDER.

(1) Filing Copies of Exhibits. After a verdict or final order is entered, a party must file
a copy of each exhibit in the time, manner, and form prescribed by the court or
administrative order of the Chief Judge.

(2) Retaining Original; Inspection or Transmission. It is the responsibility of the party
who submitted the exhibit to preserve and maintain the original exhibit until the time
prescribed by administrative order of the Chief Judge. On request by another party or
the court, the party having custody of the exhibits must make them available for
inspection. On request, the party must transmit the exhibits to the appellate court.

COMMENT TO 2020 AMENDMENTS

This rule has been amended consistent with the general restyling of the federal rules
in 2002. In order to accommodate technological changes, the rule has also been
amended to provide for filing of exhibits in accordance with an administrative order or
other court order. Subsection (b)(2), which addresses retention of exhibits, does not
impact a party’s or attorney’s responsibilities imposed by other statutes, regulations, or
rules, such as the D.C. Rules of Professional Conduct.
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By the Court:

Date: 02/?//1’0

Copies to:

All Judges

All Magistrate Judges

All Senior Judges

William Agosto, Director, Criminal Division
Library

Daily Washington Law Reporter

Laura Wait, Associate General Counsel
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