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Court of Appeals MAY 81 2018

COURY OF APPEALS

DISTRICT GF COLUMBIA

No. M-261-18

BEFORE: Blackburne-Rigsby, Chief Judge; Glickman, Fisher, Thompson,
Beckwith, Easterly, and McLeese, Associate Judges.

NOTICE
(FILED — May 31, 2018)

In response to a proposal from the D.C. Bar, the court is considering whether
to amend D.C. App. R. 46 relating to admission of graduates of non-accredited law
schools. Memoranda provided by the D.C. Bar that explain the proposed
amendment are attached. The court specifically invites interested parties to address
the following questions, in addition to whatever other else parties wish to address:
(1) To what extent, if any, should considerations of reciprocity play a role in the
admission of foreign-educated lawyers to the D.C. Bar? C(f D.C. App. R.
46 (H)(2)(D) (addressing reciprocity in context of Special Legal Consultants); (2)
Should the rules permitting admission to the bar of graduates of domestic law
schools not accredited by the American Bar Association be different from the rules
applicable to graduates of foreign non-accredited law schools?; (3) Should the court
require that the some or all of the requisite course of study be taken within the United
States?; (4) Should the court permit any of the additional course of study to be
fulfilled by distance learning, and if so to what extent?; (5) If specific courses are to
be required, what should they be?; (6) If the court were to retain the rule requiring
that all courses focus on subjects tested on the Uniform Bar Exam, should it amend
the rule to add a distribution requirement for those courses?; (7) Should a separate
English-language proficiency requirement be imposed?; (8) To what extent would
the proposal address the specific needs of law firms, their clients, and other
individuals seeking legal services in the District of Columbia?; and (9) What is the
expected practical impact of the proposal on the number of new admittees to the
D.C. Bar?



No. M-261-18

This notice is published to provide interested parties an opportunity to submit
written comments concerning the proposal under consideration. Comments must be
submitted by July 31, 2018. Comments may be submitted electronically, to
rules@dcappeals.gov, or submitted in writing to the Clerk, D.C. Court of Appeals,
430 E St., N.W., Washington, D.C. 20001. All comments submitted pursuant to
this notice will be available to the public.

PER CURIAM
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March 14, 2018

The Honorable Anna Blackburne-Rigsby
Chief Judge

District of Columbia Court of Appeals
500 Indiana Avenue, N.W,

Washington, D.C. 20001

Dear Chief Judge Blackburne-Rigsby:

On behalf of the District of Columbia Bar, 1 am pleased to transmit to you
for the Court’s consideration proposed amendments to certain provisions of D.C.
Court of Appeals Rule 46 — Admission to the Bar (“Rule 46) that govern
admission for graduates from non-ABA-accredited law schools ~ a category that
includes graduates of foreign law schools.

Increasing numbers of foreign-educated individuals have demonstrated
interest in becoming admitted to the District of Columbia, and the need for
admitting lawyers to serve their clients’ needs locally and internationally can be
expected to rise in the future. As explained in the materials that accompany this
letter, the D.C. Bar Board of Governors (“Board”) believes that these
recommendations would continue to provide effective educational requirements
for acquiring a foundation in American [egal education and maintaining
competence standards for admission to the D.C. Bar, while eliminating or
modifying existing requirements that pose significant and unnecessary burdens
on admitting otherwise qualified, {foreign-educated individuals. The
recommendations are also intended to ease the administrative burdens on the
Committee on Admissions (“Admissions Committee”) of the D.C. Court of
Appeals.

On February 15, 2018, the Board voted to approve the proposed changes
to Rule 46 for submission to the Court. Those proposals are included in the
attached report, Final Report to the Board of Governors of the District of
Columbia Bar - 2018 (“Final Report™), of the District of Columbia Bar’s Global
Legal Practice Task Force (“Task Force”). Clean and red-lined versions of Rule
46 begin on page 25 of the Final Report and are attached as Appendices 2 and 3
of the Final Report.

A summary of the proposals and the work of the Task Force are set forth
below.
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I. Summary of Recommendations

A. Existing Rule 46

Under existing Rule 46, graduates from non-ABA-approved law schools,
including graduates of foreign law schools, may qualify for admission to the D.C.
Bar by first completing 26 credit hours of additional education in a law school
that at the time of such study was approved by the ABA. All of the additional
credit hours must be in subjects tested on the Uniform Bar Examination (“UBE”),
but no specific courses are required to be taken,

B. Proposed Amendments to Rule 46

The proposed amendments to Rule 46 would:

(1) reduce the number of credit hours to satisfy the
additional education requirement from 26 hours to 24
hours;

(2) change the subject matter requirement from all credit
hours in subjects tested on the UBE to six credit hours
from a list of specific courses described in Rule 46, six
credit hours of subjects tested on the UBE, and 12
hours in elective courses (a total of 24 hours); and

(3) allow any amount of the additional education to be
completed by distance learning that the ABA-
accredited law school would certify as complying with
ABA distance education standards.

These proposals would require that the law school issuing the credit hours certify
that the courses taken by the applicant comply with the requirements in Rule 46.

All of the proposed amendments would apply to graduates from non-
ABA-accredited law schools who seek admission to the D.C. Bar by: (1)
Admission based on examination in this jurisdiction (Rule 46{c)(4)); (2)
Admission by transfer of a Uniform Bar Examination Score (UBE) attained in
another jurisdiction (Rule 46(d)(3)(D)); or (3) Admission without Examination of
Members of the bar of other Jurisdictions (Rule 46(e)(3XB)(i). The Board is
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proposing no change to the rule for admission for members of the bar of other
Jjurisdictions who are in good standing of the bar of any state or territory of the
United Stafes for at least five years.

The Board recommends that the Court not adopt proposed language that
the Court had initially considered, which would have required that the additional
education required under Rule 46 occur “in classroom courses in a law school . .
", (Proposed new language underlined). The Court had specifically asked for the
D.C. Bar’s view of the Court’s proposed language. Instead, the Board
recommends changing the existing language that the additional educational
requirement be satisfied “in a law school” to “from a law school” and recommends
that there be no requirement for credits to be earned in “classroom courses in” a
law school. This recommendation dovetails with the Board’s further
recommendation to allow any amount of the additional education to be completed
by distance learning,

As a house-keeping matter, the Board also recommends that the term
“ABA-approved” be changed to “ABA-accredited”; and use of the term “Rules
of Professional Conduct” in Rule 46.

C. Additional Recommendations

Lastly, the Board recommends that the Admissions Committee consider
creating a “Frequently Asked Questions” webpage and periodically issue advisory
guidelines for the benefit of applicants and the law schools on an as-needed basis
explaining how the Admissions Committee interprets Rule 46. It is anticipated
that such written guidance may minimize routine inquiries to the Committee, and
provide consistency of responses.

II1. Backeround and Procedural History

A. Creation and Scope of the Task Force Charge

In September 2014, the Board of Governors created the Task Force to
study a broad range of issues arising from the globalization of legal practice and
to make recommendations about what the Bar may consider doing to address
them. The Board’s charge directed the Task Force, in making ifs
recommendations, if any, “to consider and balance the needs of the members and
the Bar in light of available resources; minimize any administrative burdens to the
D.C. Court of Appeals; ensure the protection of the public; and maintain the
highest professional standards.” The Task Force divided its work and members
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into two subgroups and one study group. ' The recommendations contained herein
are the work resulting from one of those subgroups -- the “Inbound Foreign
Lawyers Practicing in the District of Columbia Subgroup.”

B. Work of the Inbound Foreign Lawyers Practicing in the District of
Columbia Subgroup

Ultimately, the “Inbound” subgroup and full Task Force focused on how
foreign-educated individuals become fully admitted to the District of Columbia
under Rule 46. It reviewed materials concerning the evolving global legal market;
efforts to allow access to the legal market by lawyers from foreign countries; local
and national trends in the admission of foreign-educated attorneys, including
lawyer admission rules in other U.S. jurisdictions; ABA Model Rules and
Policies; and Resolutions from the Conference of Chief Justices concerning the
admission and regulation of foreign-educated lawyers.

Meetings and discussions were held with bar admissions officials and
legal education experts, including schools that have designed and provide LL.M.
curricula using cutting-edge online programs, and two law schools that
extensively use distance legal education in J.D. programs through online and
“hybrid” courses.

On April 18, 2017, the Task Force finalized its review of Rule 46 and its
proposals. The Task Force’s study, analysis, and recommendations are set forth
in the Report for Public Comment (“July 2017 Report”), which is attached as
Appendix 1 to the Final Report.

C. Public Comment

The July 2017 Report was published for a 60-day comment period from
July 7 to September 5, 2017. The July 2017 Report was published on the Bar’s
website, the Bar’s social media channels, Bar Bulletin, and the D.C. Bar
Smartbrief. The August 2017 Washington Lawyer, which covered the topic of
globalization, included a summary of the Task Force’s proposals and a reminder

! Details of the Task Force’s work from 2014 to 2016 are described in the Global Legal Practice
Task Force Interim Report to the Board of Governors of the District of Columbia Bar, May 10,
2016 (“Interim Repor?”).  httpr//www.dcbar.org/about-the-bar/reports/upload/GLPTF-Final-
Report-with-exhibits-May-2016.pdf. The fnterim Report includes recommendations for D.C. Bar
members who have international practices or who live abroad, and a recommendation to conduct
ongoing study and monitoring of developments in the areas of alternative business structures and
multi-disciplinary practice. On June 7, 2016, the Board approved the recommendations.
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about the comment period. The call for comments was also sent to individuals
and groups with whom the Task Force consulted, and other individuals who
demonstrated an interest in the proposals.

The Task Force received a total of 41 comments: 27 from individuais, six
from law firms, four from law schools, two from voluntary bar associations, one
from a foreign bar association, and one from a foreign lawyer regulatory body. Of
the 27 individuals, 22 were D.C. Bar members. Some comments addressed the
Task Force proposals broadly, either supporting or opposing them in their entirety,
while others focused on specific proposals such as the additional education
requirements and the distance learning alternative. A detailed summary of the
comments received, and the Task Force’s review and response to the comments
is set forth in the Final Report.

The Task Force met on September 18, 2017, to review and discuss the
comments, and to consider whether changes should be made to any of the July
2017 recommendations.

D. Modification of a Task Force Proposal in Light of Comments
Received

After a careful review, and in light of the persuasive comments received
from three District of Columbia law schools, the Task Force modified one of its
initial proposals. That proposal was that a graduate of a non-ABA-accredited law
school (including a foreign law school) be required to complete three credit hours
in civil procedure and three credit hours in U.S. constitutional law of the required
total of 24 additional credit hours. The law schools did not believe the U.S.
constitutional law requirement to be necessary.

The Task Force’s revised final proposal requires instead that a graduate
complete six credit hours in subjects tested on the UBE of the applicant’s choice
(of which U.S. constitutional law and civil procedure courses are included and
could be chosen by the applicant). This modification did not change the
remaining subject matter requirements or the total number of credit hours — 24
hours — required by the Task Force’s proposal. The final proposed subject matter
requirements are: professional responsibility (two credits); U.S. legal institutions
(two credits); common law legal reasoning, research and writing (two credits); six
credits in other subjects tested on the UBE; and 12 credits of electives. All of the
credits must be from an ABA-accredited law school.

EEEREE LRSS E SRS EEL LA EE LS LA EEE LT ERLEEEEEEEETEES L]
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The Task Force presented its final proposals and Final Report to the Board
of Governors on January 16, 2018. After consideration and debate, the Board
voted to approve the Task Force’s proposals on February 15, 2018, adopting the
Task Force’s proposals as the official recommendations of the D.C. Bar and
certifying the proposals for transmittal to the District of Columbia Court of
Appeals.

I11. Rationale for the Recommendations

A. Reduce the number of credit hours to satisfy the additional education
reguirement from 26 hours to 24 hours.

The proposal to reduce the required number of credit hours of additional
education from 26 credits to 24 credits would encourage foreign-educated
individuals who enroll in and receive advanced degrees from U.S. law schools,
including District of Columbia law schools, to seek admission to the D.C. Bar in
the first instance. Many foreign-educated individuals who earn an LL.M. degree
do so by completing 24 education credit hours, and it is the most commonly used
measurement of additional education in other jurisdictions for at least some
foreign-educated individuals. (A requirement that foreign-educated individuals
earn an LL.M. degree to qualify for admission to the D.C. Bar is not being
proposed.) The existing 26-credit hour requirement discourages qualified foreign-
educated individuals from seecking admission to the D.C. Bar because it exceeds
the typical 24 hours in an LL.M. program by two hours. Many foreign-educated
individuals struggle to complete the additional two education credits before their
limited-duration visas expire.

B. Change the subject matter requirement from all credit hours in subjects
tested on the UBE to six credit hours from a list of specific courses
described in Rule 46, six credit hours of subjects tested on the UBLE,
and 12 hours in elective courses (a total of 24 hours).

Existing Rule 46 does not require any specific courses, except that they be
in subjects tested on the UBE. The proposed change to the course subject
requirement would balance knowledge of fundamental American jurisprudence
with elective courses useful to an applicant’s practice interests. More choice in
required courses would also better align Rule 46 with certain aspects of New
York’s admissions rule, thus allowing for more foreign-educated attorneys who
are admitted to New York to become admitted to the District of Columbia by
transfer of a qualifying UBE score. Presumably, many applicants who have
already met New York’s additional education requirements would likely not need
to take any additional courses to qualify for admission to the D.C. Bar. The
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proposal would require that the law school issuing the credit hours certify that
courses taken by the applicant comply with Rule 46. The law schools, as experts
in legal education, are well-suited to perform this task. The Admissions
Committee would not have to analyze the content of specific courses of any
applicant to the Bar, although it may choose to do so.

C. Allow any amount of the additional education to be completed by
distance learning that the law school would certify as complying with
ABA distance education standards.

The ability to fulfill all of the additional credit hours by distance learning
from an ABA-accredited law school would provide educational access to foreign-
educated individuals who otherwise may not have the means or opportunity to
complete the additional education required under the Rule. The proposal would
not require applicants to take courses by distance education; they could continue
to take courses in-person if they so choose.

This proposal, if adopted, would make the District of Columbia the first
jurisdiction to specifically allow completion of any amount of the required
additional education by distance learning. However, traditional notions of legal
education are changing. Through recent advances in online distance technology,
online classes from ABA-accredited law schools can be rigorous and even more
demanding of student participation than in-person classes. These courses can
provide effective education for foreign-educated individuals in both subject
matter competence and acculturation to U.S. legal norms and values. Accredited
law schools also generally have English language fluency requirements, such as
testing, live interviews, and/or pre-requisite courses in legal English. The proposal
also requires that the ABA-accredited law school issuing the credit hours certify
that its distance education methods comply with the ABA’s distance education
standards — an established benchmark of quality.

D. Additional Recommendations

The Board also recommends that the term “ABA-approved” be changed
to “ABA-accredited”; and use of the term “Rules of Professional Conduct” in
Rule 46. The term “ABA-accredited” reflects terminology consistent with that
used by the ABA Council of the Section for Legal Education and Admission to
the Bar — the “accreditor” of law schools for the ABA. The term “Rules of
Professional Conduct” also reflects terminology consistent with that used by the
ABA.
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The recommendation to the Admissions Committee to consider creating a
“Frequently Asked Questions” webpage and periodically issue advisory
guidelines on how the Admissions Committee interprets Rule 46 would benefit
applicants and the law schools. Although one of the improvements under the
proposed amendments to the Rule would be that law schools, law students and the
Admissions Committee could more readily ascertain whether an applicant’s
courses would satisfy the Rule’s requirements, questions will arise even under
the proposed amendments, and clarifying guidance would be well received by
applicants and law schools alike.

Iv. Conclusion

Rule 46 has long permitted the full admission of qualified foreign-
educated lawyers. Foreign-educated lawyers increase the diversity of the
District’s legal community and can serve the greater population by bringing to it
different perspectives and by expanding into the global market. The Board
believes that the proposed revisions to Rule 46 would continue to maintain
competence standards for admission to the D.C. Bar while eliminating barriers to
the admission of qualified, foreign-educated individuals.

Please let us know if you or other members of the Court have any questions
or require anything further from the Bar. Representatives from the Bar would be
happy to meet with the Court to discuss the proposals and present a demonstration
of distance learning platforms. You can contact me at (202) 682-6967 or by e-

mail at pmcglone@ULLICO.com.

Respectfully yours,

Ve

Patrick McGlone
Attachment

cc: Board of Governors
Members, Global Legal Practice Task Force
Robert J. Spagnoletti, Esq.
James T. Phalen, Esq.
Hamilton P. Fox, Esq.
Darrin P. Sobin, Esq.
Carla J. Freudenburg, Esq.
Hope C. Todd, Esq.
Michael D. Rybak, Esq.
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Final Report of the
D.C. Bar Global Legal Practice Task Force

EXECUTIVE SUMMARY

Upon review and analysis of comments received on the Global Legal Practice Task
Force’s Report for Public Comment (July 2017 Report) which is attached as Appendix 1 to this
Final Report of the D.C. Bar Global Legal Practice Task Force (“Final Report”), the Global
Legal Practice Task Force (“Task Force”) issues its final proposals to amend D.C. Court of
Appeals Rule 46 — Admission to the Bar — (“Rule 46) for graduates of non-ABA-accredited
law schools, including graduates of foreign law schools.

In light of the comments received, the Task Force modified part of its initial proposal
about the required course subjects of the additional education required under Rule 46. The Task
Force has substituted its initial proposal in its July 2017 Report of three credit hours in U.S.
canstitutional law and three credits in civil procedure with six credit hours in subjects tested on
the Uniform Bar Examination (“UBE”) of the applicant’s choice. This change would allow
students to tailor their studies to intended practice areas, reduce redundant coursework, and
better align the District’s admission rule with that of New York.

The Task Force did not make any other changes to the remaining proposals and reaffirms
the proposals as published in its July 2017 Report.

The final proposed amendments to Rule 46 are to:

* Reduce the number of credit hours to satisfy the additional education requirement
from 26 credit hours to 24 credit hours;

¢ Change the subject matter requirement from 26 credit hours in subjects tested on
the District of Columbia Bar Examination to: six credit hours of specific courses
listed in Rule 46, six credit hours of subjects tested on the UBE and 12 hours in
clective courses (a total of 24 hours); and

» Allow any amount of the additional education to be completed by distance
learning that the law school would certify as complying with ABA distance
education standards.

These proposals would require that the law school issuing the credit hours certify that the courses
taken by the applicant comply with the requirements in Rule 46.

All of the proposed changes would apply to graduates from non-ABA-accredited law
schools, which comprise both American and foreign law schools, regardless of the path they
choose to seek admission to the D.C. Bar — whether by: (1) admission based on examination in
this jurisdiction (Rule 46(c)(4); (2) admission by transfer of a UBE score attained in another
jurisdiction (Rule 46(d)(3)(D)); or (3) admission without Examination of Members of the Bar of
Other Jurisdictions (Rule 46 (e)(3)}(B)(1)).



The Task Force is proposing no change to the rule for admission for members of the bar
of other jurisdictions who are in good standing of the bar of any state or territory of the United
States for at least five years (Rule 46(e)(3)(A)).

The Task Force recommends that the Court not adopt the proposed language that the
additional education required under Rule 46 occur “in classroom courses in a law school . . .”.

The Task Force also recommends that the term “ABA-approved” be changed to “ABA-
accredited:” use of the term “Rules of Professional Conduct”; and that the Committee on
Admissions of the D.C. Court of Appeals consider creating a “Frequently Asked Questions”
webpage and periodically issue advisory guidelines explaining the Admissions Committee’s
interpretation of Rule 46.

The Task Force held a period for public comment on its initial proposals from July 7,
2017, through September 5, 2017. The Task Force received 41 comments: 27 from individuals,
six from law firms, four from law schools, two from voluntary bar associations, one from a
foreign bar association, and one from a foreign lawyer regulatory body.

Twenty-one comments supported all or some of the Task Force’s proposals (two of these
on the condition that foreign jurisdictions have equal or less stringent admission requirements for
D.C. lawyers). Twenty comments supported reducing the number of additional credit hours
required from 26 hours to 24 hours; 17 supported changing the course subject requirements; and
17 supported permitting distance education courses to qualify for additional education credit
hours,

Several commenters recommended new paths to full admission for foreign-educated
lawyers from common-law countries and for D.C.-licensed SL.Cs. For the reasons set forth in the
July 2017 Report, the Task Force was not persuaded by these comments and accordingly did not
modify any of its proposals.

Several commenters recommended that the Task Force conduct additional research about
admissions requirements in Virginia; recent developments in distance legal education; and a
survey of foreign-educated D.C. Bar members. The Task Force researched several of these
issues, but did not modify its proposals as a result of that research.

The Task Force received 17 comments opposed to all or some of the proposals. Fifteen
comments were opposed to all of the Task Force’s proposals, while two were opposed to only
some proposals. The Task Force addressed these comments. For the reasons set forth in the July
2017 Report, the additional research conducted, and comments in support of the Task Force’s
proposals, the Task Force did not revise its proposals in light of any opposition comments,
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I INTRODUCTION

This Final Report of the D.C. Bar Global Legal Practice Task Force (“Final Report”)
sets forth the final recommendations of the Task Force to amend District of Columbia Court of
Appeals Rule 46 — Admission to the Bar (“Rule 46™). Specifically, the Final Report proposes
amendments to the sections of Rule 46 that govern the admission to the D.C. Bar of graduates
from non-ABA-accredited law schools — a category that includes graduates of foreign law
schools.! In light of comments received by the Task Force on its proposals published in its
Report for Public Comment (“July 2017 Reporr™), the Task Force modified its initial proposal
concerning the subject matter courses that would satisfy the additional education requirement.
The reasons for the modification are fully discussed in Section IV(B) of this report.

A. Task Force Charge

At the recommendation of then-D.C. Bar president Brigida Benitez, on September 16,
2014, the D.C. Bar Board of Governors (“Board of Governors™ or “Board”) approved the
creation of the Global Legal Practice Task Force to explore issues arising from the globalization
of legal practice that have an impact on members of the D.C. Bar and the Bar as an organization
and to make recommendations about what the Bar may consider doing to address them. The
charge to the Task Force stated:

District of Columbia Bar Board of Governors
Charge to Global Legal Practice Task Force
September 16, 2014

The Board of Governors directs the Global Legal Practice Task Force to
study and make recommendations about a number of issues that have a significant
impact on law practice for members of the District of Columbia Bar and for the
Bar as an organization. Among the potential areas of interest are admissions and
authorization to practice for foreign and cross-border attorneys who are not
currently members of the D.C. Bar; discipline and other regulation of those who
might become authorized to practice whether or not they are admitted to the D.C.
Bar; roles and relationships of regulatory bodies across borders and
internationally; and the expectations of D.C. Bar members with international
practices, both those who are practicing in the United States and those who are
practicing abroad.

The recommendations should consider and balance the needs of the
members and the Bar in light of available resources; minimize any administrative
burdens to the D.C. Court of Appeals; ensure the protection of the public; and
maintain the highest professional standards.

! Throughout this report, the term “foreign-educated individual” includes both a graduate of a foreign law
school and a foreign-educated attorney. A foreign-educated individual is not required to be currently admitted to
practice in another U.S. or foreign jurisdiction to qualify for admission to the District of Columbia under Rule 46.

1



The Board requests that the Task Force submit its report and any
recommendations as soon as practicable,

From 2015 to 2017, the Task Force undertook a review of Rule 46, and ultimately
focused its work on how foreign-educated individuals become fully admitted to the District of
Columbia Bar under Rule 46.%

B. The Comment Process

The Task Force’s review, analysis and proposals to amend Rule 46 were set forth in its
July 2017 Report. The proposed amendments were approved by the Task Force at its meeting on
April 18,2017.3

A request for comment from the public on the July 2017 Report and proposals was
published on the Bar’s website on July 7, 2017. The July 2017 Report and call for comments
were also published on the Bar’s website, the Bar’s social media channels, Bar Bulletin, and the
D.C. Bar SmartBrief. The August 2017 Washington Lawyer, which covered the topic of
globalization, included a summary of the Task Force’s proposals and a reminder about the
comment period. The call for comment was also sent to individuals and groups with whom the
Task Force consulted, and other individuals who may have had an interest in the proposals,

2 From 2014 to 2016, the Task Force worked on issues involving the D.C. Bar members who live in the
United States and provide legal services in foreign countries and have international practices and clients, and on the
Bar membets who live and work abroad (“Qutbound D.C. Bar Members™). Its recommendations were set forth in
the Global Legal Practice Task Force Interim Report to the Board of Governors of the District of Calumbia Bar,
May 10, 2016 [hereinafter “Interim Report”]  avagilable at hitps://www.dcbar.org/about-the-
bar/reports/upload/GLPTF-Final-Report-with-exhibits-May-2016.pdf. The Board approved the recommendations on
June 7, 2016. The recommendations, which include the facilitation of connections with members with transnational
practices and with members who work in the same regions of the world; access to resources to meet the challenges
of practicing abroad; and enhanced education and professional development opportunities about international and
transnational issues. The recommendations are now a strategic initiative of the 1.C. Bar and are being implemented.
The Board also approved the Task Force recommendations to engage in the ongoing study and monitoring of
developments in the areas of Alternative Business Structures and Multidisciplinary Practice.

3 One member of the Task Force had a differing viewpoint, including concerns about the proposal to
change the subject matter requirements and the proposal that any amount of the additional education could be earned
through distance education. The Task Force member did not have an opinion about the proposal to reduce the
number of credit hours from 26 hours to 24 hours, and wanted to consider which specific courses should be required,
including whether there should be an opportunity for elective courses, The member’s views were circulated to the
Task Force's Inbound Foreign Lawyer Subgroup before its meeting of February 10, 2017, to the full Task Force
before its meeting of April 18, 2017, and expressed to the leadership of the Task Force. Although the member
ultimately did not vote for or against any of the Task Force proposals, the Task Force fully noted and discussed the
member’s views. The concerns about the subject matter requirements and distance education raised by the member
were addressed by the Task Force in its July 2017 Report and are addressed again by the Task Force in this report.

The member also expressed a concern about the lack of clarity about which kinds of foreign degrees should
qualify towards the requirement in Rule 46 of “graduation from a law school” and the potential administrative
burden on the Committee on Admissions of determining what should qualify as a “first law degree.” However, the
Task Force did not focus its study on what would qualify as a “first law degree” and made no recommendations in
this area for reasons that are discussed in Section V{C)3) of this report.
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including: Special Legal Consultants* (“SL.Cs™) licensed in the District of Columbia; leaders of
the Bar’s International Law Community; managing partners of the Washington, D.C. offices of
the top 25 global law firms; leaders of voluntary bars in the District; the D.C. Bar Foundation;
and the Office of Disciplinary Counsel.’> The comment period ended on September 5, 2017.

The Task Force received a total of 41 comments, including 27 from individuals. Of the
27 individuals, 22 were D.C. Bar members; two were SLCs licensed in D.C. (one of whom was
also a licensed New York attorney and licensed in a foreign country); one individual was a
licensed attorney in New York; and one was a retired English solicitor. The fifth individual was
anonymous. Six comments were received from law firms, four from law schools, two from
voluntary bar associations, one from a foreign bar association, and one from a foreign lawyer
regulatory body. The Task Force met on September 18, 2017, to review and discuss the
comments, and to consider whether, in light of any specific comment, changes should be made to
any of the initial July 2017 recommendations.

All of the 41 comments (with the exception of two) focused their remarks on one or more
of the Task Force’s proposals about the additional education requirements and the proposal to
earn any amount of the credits through distance education, or generally supported or opposed all
of the proposals in their entirety. The commenters were silent about the minor “housekeeping”
proposals. The two comments referenced above, in addition to addressing the proposals about
the additional education requirements, specifically supported the Task Force’s recommendation
that the Admissions Committee create an “FAQ” page for the benefit of applicants to the D.C.
Bar and law schools.

1L FINAL PROPOSALS

Under existing D.C. Court of Appeals Rule 46 governing admission to the D.C. Bar,
graduates from non-ABA-approved law schools — a category that includes graduates of foreign-
law schools® — may qualify for admission to the D.C. Bar by first completing 26 additional

4 Under Rule 46(f), a Special Legal Consultant is licensed by the D.C. Court of Appeals and is an
“affiliate” of the D.C. Bar with a limited ability to practice. An SLC is limited to providing legal advice on the laws
of his or her foreign jurisdiction, and is prohibited from providing advice on District of Columbia or U.S. law, or
holding himself or herself out as a fully admitted member of the D.C. Bar. The SLC must establish an office in the
District of Columbia for the purpose of his or her work. SLCs are typically referred to as “Foreign Legal
Consultants” in many other U.S. jurisdictions, and have a similar limited ability to practice in the U.S. jurisdiction in
which they are licensed,

5 Wallace E. “Gene” Shipp, Ir., served as & member of the Task Force until his retirement as District of
Columnbia Disciplinary Counsel on June 6, 2017, Elizabeth J. Branda served on the Task Force until her retirement
as Executive Attorney of the District of Columbia Court of Appeals Board on Professional Responsibility (“BPR™)
on September 2, 2016; James Phalen, the Executive Attorney for the BPR, was appointed to the Task Force on
October 3, 2016, Ginger T. Faulk served as a member of the Task Force until July 2017. The Task Force thanks
Mr. Shipp, Ms. Branda and Ms, Faulk for their contributions to the work of the Task Force,

& Throughout this report, the term “foreign-educated individual” includes both a graduate of a foreign law
school and a foreign-educated attorney. A foreign-educated individual is not required to be admitted to practice in a
U.S. or foreign jurisdiction to qualify for admission to the District of Columbia Bar under Rule 46,



credit hours of education at an ABA-approved law school. All of the additional credit hours
must be earned in subjects tested on the Uniform Bar Exam (“UBE”).

For the reasons set forth below, and in its July 2017 Report, the Task Force reaffirms its
initial proposals to amend Rule 46 to:

(1) Reduce the number of credit hours to satisfy the additional education requirement
from 26 hours to 24 hours. (The Task Force is not proposing that foreign-educated
individuals be required to earn an LL.M. degree. However, many foreign-educated
individuals who earn an LL.M. do so by completing 24 education credit hours);

After a careful review of the matter, the Task Force revised its initial proposal about
specific subject matter courses that a graduate from a foreign law school or a non-ABA-
accredited law school would be required to complete. The Task Force now proposes to amend
Rule 46 to change the subject matter requirement to:

(2) e Six (6) credit hours from a list of specific courses described in Rule 46;

-Professional Responsibility (two credits)
-U.S. legal institutions (two credits)
-Common law legal reasoning, research and writing (two credits);

® Six (6) credit hours from subjects tested on the Uniform Bar Examination

(“UBE”); and
e Twelve (12) hours in elective courses of the applicant’s choosing.
Total: 24 credit hours from an ABA-accredited law school.

This modification reflects comments submitted from three law schools in the District.
(The fourth law school that submitted a comment did not propose a modification to the Task
Force’s initial recommendation.) The Task Force carefully considered the comments and found
them to be persuasive. Discussion about the revised proposal is set forth in Section IV(B) of this
report.

(3) Change the existing language that the additional education requirement be satisfied
“in a law school” to “from a law school,” rejecting the proposal to require that the credits be
earned in “classroom courses in” a law school;” and

(4) Clarify that any amount of the 24 credit hours may be completed by distance
education from an ABA-accredited law school, provided that the law school issuing the credit
hours certifies in writing that its distance education methods comply with the ABA’s distance
education standards.

7 The D.C. Court of Appeals’ most recent amendments to Rule 46 became effective March 1, 2016. The
Court considered, but did not adopt an amendment that would have required that the additional 26 credit hours of
study occur “in glassropm courses in” a law school . . .”. Thus, existing Rule 46 provides that the additional 26
credit hours of education take place, “in a law school that at the time of such study was approved by the ABA . . "
The Court chose to “consider that issue at a later date, in light of the recommendations of the Global Legal Practice
‘Task Force.” See Appendix 1, July 2017 Report, Exhibit G, Letter from Timothy Webster,
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The Task Force also reaffirms its initial proposed “housekeeping” recommendations to
conform Rule 46 to proper terminology:

1) change “ABA-approved” to “ABA-accredited” throughout Rule 46; and

2) use the term “Rules of Professional Conduct” in Rule 46 to reflect the existing title of
the applicable rules.

Lastly, the Task Force reaffirms its recommendation that the Admissions Committee
consider creating a “Frequently Asked Questions” webpage and periodically issue advisory
guidelines for the benefit of applicants and the law schools regarding how the Admissions
Committee interprets Rule 46.

The proposed changes would apply to graduates of non-ABA-accredited law schoaols,
including but not limited to foreign law schools, who are seeking admission to the D.C. Bar by:
(1) admission based on examination in this jurisdiction; (2) admission by transfer of a UBE
Score attained in another jurisdiction; or (3) admission without examination based on a
combination of a qualifying MBE score and membership in good standing of fewer than five
years in another U.S. jurisdiction upon successful completion of that jurisdiction’s written bar
examination.

The Task Force proposes no changes for admission on motion of an applicant who has
been a member in good standing of the bar of any state or territory of the United States for at
least five years immediately preceding the application to the D.C. Bar.

Redlined and clean versions of the proposed amendments to Rule 46 are attached as
Appendices 2 and 3.

III. COMMENTS SUPPORTING THE TASK FORCE PROPOSED REVISIONS TO
RULE 46

Of the total 41 comments received, a total of 21 supported all or some of the Task Force’s
proposed changes to Rule 46.

Two of the 21 comments supported the Task Force’s proposals on the condition that
foreign jurisdictions have equal or less stringent admission requirements for District of Columbia

lawyers.

Several commenters supported one or more proposals, but opposed or did not comment
on other proposals, or offered revisions to a proposal.

A total of 20 comments supported the proposal to reduce the number of additional credit
hours required from 26 hours to 24 hours; and a total of 17 comments supported the proposal to
change the subject matter course requirements. A total of 17 comments supported the proposal



that would permit all of the additional education credit hours to be earned through distance
education.

Several additional commenters did not address any of the Task Force's proposed
changes, but offered new, alternative proposals to amend Rule 46.°

A, Comments in Support of all of the Task Force’s Proposals

Fifteen comments supported all of the Task Force's proposed changes. Of those 15
comments, four were from law firms in the District. Three of those firms are large global law
firms with offices in the District, whereas the fourth is a small law firm with several “of counsel”
attorneys in foreign countries. Seven comments were from D.C. Bar members; two were from
voluntary bar associations (one of which was a local chapter of a national bar association); one
was from a foreign lawyer regulatory body; and one was from a law school in Virginia.

The authors of these comments generally agreed with the rationale behind the Task
Force’s proposals — that proposed Rule 46 would reduce unnecessary barriers to admitting
qualified, foreign-educated lawyers in the District by more closely aligning Rule 46 with the
requirements of New York’s admission rule in the number of credit hours required and specific
course subjects required.® These commenters also supported the proposals because they align
more closely with the requirements of most LL.M. programs from ABA-accredited law schools.
Most foreign-educated individuals enrolled in LL.M. programs, including law schools in and
around the District, typically choose to comply with New York’s 24-credit hour requirement for
admission, but those who do so would fall short of the credit hours needed to qualify for
admission to the D.C. Bar. The proposed change would harmonize the District’s requirement
with that of New York and of the ten other jurisdictions that require an additional 24 credit hours
for at least some foreign-educated applicants to become admitted. '

The commenters also agreed with the Task Force’s overall policy justification for its
proposals: to reduce the barriers of admission for qualified foreign lawyers, thereby enriching
the legal community in the District and strengthening the rule of law in the greater, global
community.

The law-firm commenters were frustrated with what they perceived as barriers in the
current text of Rule 46 to the admission of foreign-educated attorneys in the District. One firm
stated that, under existing Rule 46, it could not place foreign-trained attorneys in its Washington,
D.C. office:

[W]e have had a number of foreign-educated lawyers who enrolled and
received advanced law degrees in the U.S. However, these lawyers

! See infra Section VI of this report.

9 New York tests more foreign-educated applicants than any other U.S. jurisdiction: an average of 4,708
foreign-educated individuals annually between 2010 and 2017.

18 The ten other jurisdictions are Alabama, Massachusetts {civil law background applicants), Missouri, New
Hampshire, New York, Pennsylvania, Texas, Utah, Vermont, and Wisconsin.
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were not able to seek admission to the D.C. bar without first taking
additional credits at an ABA-approved law school beyond those
required as part of an LL.M. program. Unwilling to shoulder that
additional burden, these lawyers chose to seek admission to the bars of
other jurisdictions instead — most often New York., Without admission
in D.C., the firm could not allow these foreign-educated lawyers to be
assigned to the D.C. office even if that was the location that would
most readily meet our clients’ needs.

A second firm expressed similar sentiments in the comment that it submitted,

Several firms also noted that because New York law governs many international
transactions, some firms require their foreign-educated lawyers to be admitted in New York.

One commenter — a D.C. Bar member — noted that Vermont was reviewing its
admission rule for foreign-educated attorneys to align with that of New York in certain respects.
(Vermont’s amended rule became effective on September 18, 2017),"

Individual Bar members also indicated that the Task Force’s proposals might increase
business opportunities for all D.C. Bar members by creating greater networking opportunities
among D.C. lawyers and foreign lawyers.

The law school in Virginia specifically noted that distance education would reduce
financial challenges for foreign-educated students because requiring foreign-educated students to
come to the U.S. to take the required courses would impose financial burdens that would “place
advanced studies out of reach for many prospective D.C. bar candidates.” The law school added
that if “schools are required to adhere to ABA guidelines regarding online education then
safeguards are in place that set minimum standards for online courses.”, and that the bar
examination acts as an effective “gatekeeper”!? for professional competence.

B. Additional Comments in Support

In addition to the law school in Virginia, three law schools in the District of Columbia
submitted comments that were generally supportive of the Task Force’s proposals. All three
schools supported the proposal to reduce the number of credit hours from 26 hours to 24, but

Il Se¢ Vermont Rule of Admission 8, available at
hittps://www. vermontjudiciary.ore/sites/default/files/documents/PROMULGATED%20Rule%208%200f%:20Rules

Ya2oe20Admission.pd