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MEMORA}IDUU OPTNION A}ID ORDER

1 .  The  taxpaye rs ,  S imon  M.  and  Marsha  M.  Osnos  own

rea l  p rope r t y  i n  t he  D is t r i c t  o f  Co lu rnb ia  a t  915  5 th  S t ree t ,

N .W. ,  Lo t  824 ,  B lock  51 "6  ( " t he  p rope r t y " )  .

2 .  Unde r  t he  f o rmer  ve rs i on  o f  D .C .  Code  S47 -802 (1 )

( l - 989 ) ,  t he  t ax  yea r  f o r  pu rposes  o f  paymen t  o f  r ea l  es ta te

taxes  began  each  yea r  on  Ju l y  L ,  and  ended  each  yea r  on  June

30  o f  t he  nex t  yea r .

3 .  Unde r  t he  f o rmer  ve rs i on  o f  D .  C .  Code  547 -

811  (1989 ) ,  owne rs  o f  r ea l  p rope r t y  i n  t he  D i s t r i c t  o f

Co lumb j -a  were  requ i red  to  make  semi -annua l  t ax  paymen ts  each

year :  t he  f i r s t  i ns ta l lmen t  on  Sep tember  15 ,  co r respond ing

to  t he  f i r s t  ha l f  o f  t he  t ax  yea r  ( Ju l y  1  -  December  31 ) ,

and  the  second  ins ta l lmen t  on  March  31 ,  co r respond ing  to  the

second  ha l f  o f  t he  tax  yea r  ( Janua) - ;  1  -  June  30 )  .

4 .  The  t axpaye rs '  p rope r t y  was  assessed  a t

$385 ,000 .00  du r i ng  t he  1993  t ax  yea r .  The  t axpaye rs  pa id

the i r  f i r s t  ha l f  t axes  t o  t he  D i s t r i c t  i n  t he  amoun t  o f

$4 ,138 .75  f o r  t he  t ax  pe r i od  Ju I y  I ,  1992  December  31 ,



L992 ,  and  pa id  t he i r  second  ha l f  t axes  t o  t he  D i s t r i c t  i n

t he  amoun t  o f  $4 ,1 .38 .75  f o r  t he  t ax  pe r i od  Janua ry  L ,  1993

June  30 ,  1993 .

5 .  The  t axpaye rs  a l so  sued  t he  D i s t r i c t  t o  ob ta i n

reduc t i on  o f  t he  1993  t ax  yea r  assessmen t .  As  a  resu r t  o f

the  su i t ,  a  compromise  was  reached  to  reduce  the  assessed

va lue  t o  $290 ,000 .00 .  The  t axpaye rs  r ece i ved  a  re fund  o f

$2 ,042 .50  f r om the  D i s t r i c t .

6 .  I n  Feb rua ry  1993  t he

no t i ce  o f  p roposed  assessmen t

p roposed  va lue  was  $385 ,000 .

con tes t  t he  assessmen t .

D is t r i c t  sen t  t he  taxpaye rs  a

fo r  t he  tax  yea r  L994 .  The

00 .  The  taxpaye rs  d id  no r

7  -  on  Sep tember  15 ,  1993 ,  t axpaye rs  pa id  t he  D i s t r i c t

94 ,138 .75  i n  r ea l  es ta te  t axes .  Howeve r ,  pu rsuan t  t o  t he

omn lbus  Budge t  suppor t  Ac t  o f  1993  e f fec t i ve  Sep tember  30 ,

1993 ,  t he  D i s t r i c t  des igna ted  t h i s  paymen t  as  . . t he  Sep tember

15 pal rment"  and d id not  credi t  the payment  toward any

spec i f i c  t ax  yea r .

8 -  The  omn ibus  Budge t  suppor t  o f  1993  amended  D .c .

Code  547 -802(7  )  t o  p rov i -de  tha t  f u tu re  tax  yea rs  wou ld  beg in

on  oc tobe r  1  and  end  sep tember  30 .  The  Ac t  a l so  amended

D.c .  code  s47 -811  t o  p rov ide  f o r  sem i -annua l  t ax  paymen ts ,

w i t h  t he  f i r s t  i ns ta l rmen t  on  March  31  o f  each  yea r  and  t he

s e c o n d  i n s t a l l m e n t  o n  S e p t e m b e r  1 5  o f  e a c h  v e a r - I n

e s s e n c e ,  t h e  A c t  l e f t  t h e  s e m i - a n n u a l  t a x  d u e  d a t e s  t h e  s a m e

b u t  r e v e r s e d  t h e  o r d e r  o f  t h e  p a y m e n t s  m a k i n g  M a r c h  3 1 ,  t h e

f i r s t  s e m i - a n n u a l -  p a y m e n t  i n s t e a d  o f  t h e  s e c o n d  o n e  a n d



Sep tember  15 ,  t he  second  semi -annua l  paymen t  da te  i ns tead  o f

t he  f i r s t  one .

9 .  I n  Feb rua ry  L994 ,  t he  D i s t r i c t  sen t  t axpaye rs  a

no t i ce  o f  p roposed  assessmen t  w i t h  a  va lue  o f  $385 ,000 .00

fo r  t he -  p rope r t . y .  The  taxpaye rs  con tes ted  the  assessmen t

and  ob ta ined  f rom the  Board  o f  Equa l i za t i on  and  Rev iew ,  a

reduc t i on  i n  t he  assessed  va lue  t o  9200 ,000 .00 .

10 .  The  t ax  ra te  f o r  t he  p rope r t y  was  2 .15 t .  The

annua l  t ax  a t  t he  new  reduced  assessmen t  b ras  $4 ,300 .00 ,  o r

$2 ,L50 .00  f o r  each  sem i -annua l  paymen t .

11 .  The  D i s t r i c t  sen t  t he  t axpaye rs  a  t ax  b i l l  f o r

$4 ,  1 -38 .75  f o r  t he  f i r s t  ha l f  o f  t ax  yea r  1994  because  o f

t he i r  f a i l u re  t o  cha l l enge  t he  Feb rua ry  1993  assessmen t

wh i ch  wen t  i n t o  e f f ec t  f o r  t he  L994  t ax  yea r r  ds

redes igna ted  by  t he  Omn ibus  Budge t  Suppo r t  Ac t  o f  1993 .

L2 .  The  t axpaye rs  a rgue  t ha t  t hey  a re  en t i t l ed  t o  a

co r rec t i on  o f  t he  t ax  b i I I  t o  r e f l ec t  t he  reduc t i on  i n

assessed  va lue  as  de te rm ined  by  t he  Boa rd  o f  Equa l i za t i on

and  Rev iew  to  a  t ax  paymen t  o f  $2 r150 .00  f o r  t he  Sep tember

15 ,  L994  o r  second  ha l f  t ax  paymen t  f o r  t ax  yea r  1994 .

13 .  The  Pe t i t i one rs  f u r t he r  a rgue  t ha t  f a i l u re  t o

a l l oca te  t he  Sep tember  15 ,  1993  t ax  paymen t  o f  $4 ,138 .75  as

paymen t  o f  t axes  f o r  t he  f i r s t  ha l f  o f  1994  i s  a  t ak i ng  o f

the  taxpaye rs '  p rope r t y  w i thou t  compensa t ion  and  i s

p roh ib i t ed  unde r  t he  Un i t ed  S ta tes  Cons t i t . u t i on .



L4 .  F ina l l y  t hey  a rgue  tha t  t he  Governmen t  shou ld  be

permanen t l y  en jo ined  f rom co l l ec t i ng  any  tax  fo r  t he  second

ha l f  o f  t he  1994  t ax  yea r  i n  excess  o f  52 ,L50 .00 .

Analvgis

In  t he  case  a t  ba r ,  Pe t i t i one rs  r eques t  t ha t  t he

D is t r i c t  en jo in  the  co l l ec t i on  o f  rea l  p rope r t y  t ax  due  fo r

t he  second  ha l f  o f  t he  new  1994  t ax  yea r .  The  D i s t r i c t

opposes  the  reques t  f o r  an  i n junc t i on  on  the  g round  tha t  t he

an t i - i n j unc t i on  s ta tu te  p roh ib i t s  t he  Cou r t  f r om en jo i n i ng

the  assessmen t  o r  co l l ec t i on  o f  any  taxes  absen t  a  show ing

(by  Pe t i t i one rs )  o f  excep t i ona l  and  ex igen t  c i r cums tance .

Fu r the r ,  Pe t i t i one rs  con tend  t ha t  t he  s ta tu to r y  "pay  f i r s t

t hen  sue "  p rov i s i on  i s  i napp l i cab le  because  t he re  i s  no

a d e q u a t e  r e m e d v  a t  l a w . Consequen t l y ,  Pe t i t i one rs '

cha l l enge  i s  sub jec t  t o  D .C .  Code  S47 -3303  requ i r i ng  t ha t

t he  assessmen t  be  pa id  p r i o r  t o  t he  i n i t i a t i on  o f  a  su i t  and

tha t  such  a  cha l l enge  mus t  be  b rough t  w i th in  s i x  mon ths  o f

t h e  d a t e  o f  t h e  a s s e s s m e n t  i n  q u e s t i o n .  I n  a d d i - t i o n  t o  t h e

s ta tu to ry  l anguage  o f  t he  pay  and  sue  requ i remen t ,  t he  Cour t

r e l i es  upon  D .C .  Code  547 -3307 ,  wh l ch  ba rs  su i t s  r es t ra i - n i ng

the  co l l ec t i on  o f  t axes .

f. Patit ioners' Suit is Barred bv Anti-Injunction Statute

Pe t i t i one rs '  seeks  t o  en jo i n  t he  D i s t r i c t  o f  Co lumb ia

on  cons t i t u t i ona l  g rounds ,  con tend ing  tha t  t he  Omn ibus

Budge t  Suppo r t  Ac t  o f  1993  i s  uncons t i t u t i ona l  because  t he

ac t  a l l ows  t he  D i s t r i c t  t o  t ax  t he i r  p rope r t y  f o r  t h ree

4



ha l f - yea r  pe r i ods  a t  t he  1994  assessed  va lue  o f  9385 ,000 .00

ins tead  o f  two  ha l f - yea r  pe r iods .

The  l aw  i s  we l l  se t t l ed  i n  t h i s  a rea . D .C .  Code  S47 -

3307  p rov ides  t ha t  " no  su i t  sha l l  be  f i l ed  t o  en jo i n  t he

assessmen t  o r  co l l ec t i on  by  the  D is t r i c t  o f  Co lumb ia  o r  any

o f  i t s  o f f i ce r s ,  agen ts ,  o r  emp loyees  o f  any  t ax . "  I f  a

taxpaye r  has  an  adequa te  remedy  a t  I aw ,  no  i n junc t i on  w i l l

be  pe rm iss i b l e .  Wh i l e  t h i s  l aw  i s  c l ea r  on  i t s  f ace ,  Ba r r y

v .  Amer i can  Te lephone  &  Te leq raph  Co . r  563  A .  2d  1069  (D .C .

1989 ) ,  ou t l i ned  a  two  pa r t  t es t  f o r  de te rm in ing  whe the r  an

in junc t i on  wou ld  be  g ran ted .  Ba r rv  he ld  tha t  t he  taxpaye r

mus t  p rove  1 )  t ha t  under  the  mos t  l i be ra l  v i ew  the

gove rnmen t  can  no t  es tab l i sh  i t s  c l a im ,  and  2 )  t ha t  t he

taxpaye r  wou ld  su f f e r  i r r epa rab le  ha rm  i f  f o r ced  t o  pay  h i s

t axes  f i r s t  and  t hen  sue .  I d .  a t  1075 .  The  Cou r t  no ted

tha t  an  i n j unc t i on  wou ld  be  g ran ted  on l y  i n  " excep t i ona l  and

s t r i ngen t "  c i r cums tances .  I d .  a t  1076 .

Pe t l t i one rs  r e l y  on  D i s t r i c t  o f  Co lumb ia  v .  G reen ,  310

A .2d  848  (D .C .  1973 )  i n  seek ing  a  p re l im ina ry  i n j unc t i - on  t o

res t ra i n  t he  D i s t . r i c t  f r om co l l ec t i ng  more  t han  $2 , I 50 .00  i n

tax  on  the i r  p rope r t y  f o r  t he  tax  paymen t  due  March  31 ,

L994 .  I n  G reen , t h e  g o v e r n m e n t  w a s  e n j o i n e d  o n

cons t i t u t i ona l  g rounds  f rom a l te r i ng  the  debasemen t  fac to r ,

t hus  ra i s i ng  t he  pe rcen tage  on  wh i ch  res i den t i a l  p rope r t i es

w o u l d  b e  t a x e d

p r e s e n t r  c a s e .

H o w e v e r ,  G r e e n  i s  d i s t i n g u i s h e d  f r o m  t h e

I n  G r e e n ,  t h e  g o v e r n m e n t  w a s  e n j o i n e d  o n

cons t i t u t i ona l  g rounds  because  o f  t he  d i sc r im ina to r y  and
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unequa l  t rea tmen t  by  the  gove rnmen t  t o  a  ce r ta in  c lass  o f

taxpaye rs - - i t  r a i sed  the  debasemen t  fac to r  i n  some bu t  no t

a l l  s i ng le  f am i l y  r es i dences .  I d .  a t  849 .  I t  was  t h i s

a rb i t r a r y  ac t i on  o f  t he  gove rnmen t  and  no t  t he  t ax  i t se l f

t ha t  was  cons ide red  uncons t i t u t i ona l .  I n  t h i s  case ,  t he

Omn ibus  Budge t  Suppor t  Ac t  o f  1993  a f fec ts  a l l  t axpaye rs  the

same and  the re  i s  no  a rb i t ra ry  ac t i on  on  the  pa r t  o f  t he

gove rnmen t .  Pe t i t i one rs  a l so  a rgued  tha t  t he  taxpaye rs  i n

Green  whose  p rope r t i es  were  to  be  taxed  a t  t he  h ighe r

debasemen t  fac to r  had  no  mean ing fu l  oppor tun i t y  t o  cha l l enge

the i r  assessmen ts .  However ,  t h i s  a rgumen t  i s  spec i f i c  t o

the  fac ts  i n  Green ,  because  the  Cour t  i n  Green  s ta ted  tha t

no  j udgmen t .  wou ld  be  made  fo r  t hose  taxpaye rs  because  the

new debasemen t  fac to r  was  a rb i t ra r i l v  de te rm ined  as  was  i t s

app l i cab i l i t y  t o  ce r t a i n  r ea l  p rope r t y . I d  a t  856 .

I n ten t i ona l  and  a rb i t r a r y  d i sc r im ina t i on  was  dec la red

uncons t i t u t i ona l .

Supp .  615  (M .  D .

See  a l so  We iss i nqe r  v .  Boswe l l ,  330  F .

A Ia .  1971 ) ( t he  Cou r t  dec la red

uncons t i t u t l onaL  A labama ' s  ad  va lo rem tax  sys tem,  wh i ch

app l i ed  two  d i f f e ren t  Leve ls  o f  assessmen t  t o  the  same c lass

o f  p rope r t y ,  because  o f  i t s  i nequa l i t y  o f  t r ea tmen t  t o  i t s

t axpaye rs )  .

U n d e r  D . C .  C o d e  5 4 7 - 3 3 0 7 ,  P e t i t i o n e r '

a s  i t  w o u l d  h a v e  t h e  e f f e c t  o f  r e s t r a i - n i n o

t a x e s  i n  c o n t r a v e n t i o n  o f  t h e  s t a t u t e .  f n

T e l _ .  &  T e l .  c o . ,  5 6 3  A .  2 d  1 0 6 9  ( D . C .  1 9 8 9 )

C o l u m b i a  C o u r t  o f  A p p e a l s  h a s  s t a t e d

6

s  su i t  i . s  ba r red

the  co l l ec t i - on  o f

Ba r r y  v .  Amer i can

,  t he  D i s t r i c t  o f

"  I t ]  he  gene ra l l y



r ecogn i zed  pu rpose  o f  an  an t i - i n j unc t i on  s ta tu te  i s  t o

p reven t  d i s rup t i ons  i n  t he  f l ow  o f  t ax  do l l a rs  to  the  s ta te

t reasu ry  fo r  gove rnmen t  ope ra t i ons  and  the  p rov i s ion  o f

essen t i a l  pub l i c  se rv i ces . "  I d .  a t  1073 .

Fede ra l  cou r t s  i n t e rp re t i ng  26  U .S .C .A .  57421  (1986  &

Supp .  L996 ) ,  wh i ch  i s  t he  f ede ra l  equ i va len t  o f  D .C . ' s  An t i -

I n j unc t i on  s ta tu te ,  have  a l so  f ound  t ha t  t he  s ta tu te ' s

pu rpose  i s  t o  p ro tec t  t he  gove rnmen t ' s  need  to  assess  and

co l l ec t  t axes  as  exped i t i ous l y  as  poss ib le  w i th  m in imum

preen fo rcemen t  j ud i c ia l  i n te r fe rence .  Thus  d i s rup t i ons  i n

the  f l ow  o f  gove rnmen t  revenue  i s  p reven ted .  See  Enochs  v .

W i l l i ams  Pack inq  &  Nav .  Co .  ,  3 f  0  U .S .  L ,7 ,  ( 19621  ,  and  A l l en

v .  Reqen ts ,  304  U .S .  439 ,  456  (1938 )  ( ho l - d i ng  "  I t ] he  p romp t

co l l ec t i - on  o f  r evenue  i s  essen t i a l  t o  good  gove rnmen t . . .Any

depa r tu re  f r om the  p r i nc i p l e  ' pay  f i r s t  and  l i t i ga te  l - a te r '

t h rea tens  an  essen t i a l  sa fegua rd  t o  t he  o rde r l y  f unc t i on ing

o f  gove rnmen t " ) .  Moreove r ,  un less  i t  appears  tha t  under  no

c i r cums tance  cou ld  the  gove rnmen t  p revaJ . l ,  t he  co l l ec t i on

can  no t  be  res t ra ined L e v e s  v .  I n t e r n a l  R e v e n u e  S e r v .

Comm' r . ,  796  F .  2d  1433 ,  1434  (11 th  C i r .  1986 )

The re fo re ,  t he  goa l  o f  f ac i l i t a t i ng  t he  co l l ec t i on  o f

taxes  wh ich  under l i es  the  pay  and  sue  p rov i s ion  and  the

p roh ib i t i on  on  su i t s  t ha t  r es t ra i n  t he  co l l ec t i on  o f  t axes

we igh  i n  f avo r  o f  b r i ng ing  Pe t i t i one r ' s  cha l l enge  w i t h i n  t he

pay  and  sue  p rov j - s i on .



II. The Court Eag No Jurigdiction Absent Pavment

Th is  Cour t  has  l ong  fo l l owed  the  es tab l i shed  ru le  tha t

j ud i c ia l  rev iew  o f  a  d i spu ted  tax  assessmen t  i s  improper

un t i l  t he  d i spu ted  t ax ,  pena l t i es  and  i n te res t  a re  pa id .

F i r s t  I n t e r s ta te  C red i t  A I I - i ance Inc .  v .  D i s t r i c t  o f

Co lumb ia ,  604  A .  2d  10 ,  11  (D .C .  L992 ) ;  Pe r r v  v .  D .C . ,  314

A .2d  766 ,  767  (D .C .  L9741  ,  ce r t .  den ied  419  U .S .  836  (1974 ) .

See  a l so  Geo rqe  Hyman  Cons t r .  Co .  v .  D i s t r i c t  o f  Co lumb ia ,

315  A .2d  a t  175 ;  V laqsha l  v .  D i s t .  o f  Co Iumb ia ,  430  A .  2d

524 ,  527  (D .C .  1981 ) .

Pe t i t i one rs  con tend  tha t  t hey  have  no  remedy  a t  1aw and

shou ld  no t  be  requ i red  to  "pay  f i r s t  t hen  sue"  because  the re

i s  no  s ta tu te  au tho r i z i nq  a  re fund  once  t he  March  31 ,  L994

paymen t  i s  made  in  fu l I .  They  based  the i r  a rgumen t  on

D is t r i c t  o f  Co lumb ia  v .  Keves ,  563  A .  2d  1069  (D .C .  App .

1989 )  wh i ch  s ta tes  t ha t  t axes  wh i ch  a re  i l I ega l l y  o r

e r roneous ly  assessed  can  no t  be  re funded  absen t  an

au tho r i z i ng  s ta tu te .  L i ke  Green ,  Keyes  i s  bound  by  i t s

fac ts ,  and  the  case  a t  ba r  does  no t  have  the  same o r  a

s im i l a r  f ac t  pa t t e rn ,  t he re fo re  Keves  i s  d i s t i ngu i shab le .

The  taxpaye rs  he re  cou ld  have  cha l l enged  the  Februa ry ,  1993

assessmen t  no t i , ce  and  i f  success fu l  cou ld  have  rece i ved  a

t a x  r e f u n d .

p r e d i c a m e n t  t h e y  n o w  f i n d  u n t e n a b l e ,  n o t  a n y  a c t i o n  o n  p a r t

o f  t h e  R e s p o n d e n t .

R e s p o n d e n t  c o n t e n d s  t h a t  P e t i t i o n e r s  f a i l e d  t o  e x h a u s t

t h e i r  a d m i n i s t r a t i v e  6 g s 1 s f l i o c  t . h , r q  ^ ' : e c l u d i n g  t h e m s e l v e S

T h e i r  f  a i l - u r e  t o  d o  s o  p u t  t h e m  i n  t h e



f r om a  rev iew  by  the  Cour t .  Pe t i t i one rs  admi t ted l y  d id  no t

con tes t  t he i r  assessmen t .  Pe t i t i one rs  ma in ta i n  t ha t  t he re

were  t h ree  paymen ts  unde r  t he  1994  t ax  yea r  ( o l d  and  new) ,

and  tha t  t he  assessmen t  d id  no t  cove r  t h ree  pe r iods .

Because .  t he  Omn ibus  Budge t  Suppor t  Ac t  o f  1993  d id  no t

change  t he  r i gh t  o f  a  c i t i zen  t o  cha l l enge  t he  assessmen t

i ssued  by  the  D is t r i c t  o f  Co lumb ia ,  Pe t i t i one rs  had  a  s i x

mon th  t ime  f rame to  cha l l enge  the  assessmen t .

The  l aw  p resc r ibes  a  ce r ta in  s ta tu to ry  f ramework  tha t

a I I  t axpaye rs  mus t  f o l l ow  when  cha l l eng ing  t he i r  t axes .  See

D.C .  Code  547 -3303 .  I t  r equ i res  t ha t  t he  t axpaye r  f i r s t

appea l  t o  t he  Board  and  p repay  a l l  t axes ,  pena l t i es  and

in te res t  be fo re  appea l i ng  t o  t he  Supe r i o r  Cou r t .  These

s ta tu to r y  p rov i s i ons  have  been  i n te rp re ted  as  j u r i sd i c t i ona l

r equ i remen ts .  The  f a i l u re  t o  pay  a l l  t axes ,  pena l t i es  and

in te res t  w i  1 I  dep r i ve  t he  cou r t  o f  sub jec t  ma t t e r

j u r i sd i c t i on  t o  cons ide r  t he  t axpaye r ' s  appea l . S e e

Dis t r i c t  o f  Co lumb ia  v .  Be ren te r ,  406  F .  2d  367  ,  375  (D .C .

App .  1 .972 ) ;  F i r s t  I n t e r s ta te  v .  D i s t r i c t  o f  Co lgmb ia ,  604  A .

2d  10 ,  11  (D .C .  App .  L9921 ;  Geo rqe  Hvman  Cons t r .  Co .

D i s t r i - c t  o f  Cp fgmb ig ,  315  A .  2d  L - l 5 ,  175  (D .C .  App .  L974 ) ;

Waqsha l  v .  D i s t r i c t  o f  Co lumb ia ,  430  A .  2d  524 ,  527  (D .C

1981 ) .

The  Cou r t  has  t r ad i t i ona l l y  r equ i red  t ha t  t he  agg r i eved

tax  paye r  pay  a I l  t axes  be fo re  f i l i ng  an  appea l  i n  t he

Supe r i o r  Cou r t .  Pe t i t i one rs  have  no t  pa id  a l l  o f  t he i r  L994



t axes .  The re fo re ,  t h i s  Cou r t  l acks  sub jec t  ma t t e r

j u r i sd i c t i on .

Based  upon  D .C .  Code  and  re l evan t  case  l aw ,  t h i s  Cou r t

f i nds  t ha t  Pe t i t i one rs  I  c l a im  i s  sub jec t  t o  t he  pay  and  sue

ju r i sd i e t i ona l  r equ i remen t  o f  D .C .  Code  S47 -3303  (199 - l  Rp I . )

Fu r t he r ,  t he  Pe t i t i one r ' s  su i t  i s  ba r red  by  t he  An t i -

f n j unc t i on  Ac t ,  wh i ch  p roh ib i t s  any  su i t s  wh i ch  res t ra i n  t he

co l l ec t i on  o f  t axes .

f fI. 9tatute of Linitations Ear Ernrind

The  Cour t  i s  aware  tha t  even  i f  t he  Pe t i t i one rs  were  to

sa t i s f y  t he  j u r i sd i c t i ona l  requ i remen t ,  t he  app l i cab le  t ime

per iod  fo r  t he  appea l  p rocedures  has  l ong  s ince  exp i red .

The  Cou r t  i s  a l so  m ind fu l ,  howeve r ,  t ha t  Pe t i t i one rs  may

b r i ng  t hemse l ves  w i t h i n  t he  recogn i zed  excep t i ons  t o  t he  pay

and  sue  requ i remen t  by  demons t ra t i ng  tha t  t . he  gove rnmen t

cou ld  no t  poss ib l y  p reva i l  and  tha t  i r repa rab le  ha rm wou ld

resu l - t  f r om ba r r i ng  su i t .  Ba r r y  v .  Am.  Te .  &  Te I .  Co .  ,  563

A .  2d  a t  1076 .  Pe t i t i one rs ,  howeve r ,  have  no t  sa t i s f i ed

these  requ i remen ts .  Thus  as  has  been  s ta ted  p rev ious l y ,

"  [A ]  I t hough  the  l pay  and  sue ]  p rov i s ion  appears  to  be  ha rsh

we  do  no t  see  how  we  can  avo id  g i v i ng  i t  e f f ec t . "  D .C .  v .

McFa I I ,  188  F .  2d  991 ,  993  (D .C .  C i r .  1951 ) .

Conclusion

W h a t  t h e  P e t i t i o n e r s  a r e  s e e k i n g  h e r e  i s  t o  o b t a i n ,  i n

e f f e c t ,  t h e  C o u r t ' s  e n d o r s e m e n t  o f  t . h e m  s k i p p i n g  t h e

S e p t e m b e r  1 5 ,  1 9 9 3  p a y m e n t  a l t o g e t h e r  b y  a r g u j _ n g  f o r

c o n v e r t i n g  t h i s  p a l r m e n t  t o  t h e  o n e  d u e  o n  M a r c h  3 1 ,  1 9 9 4 .

l0



Fur the r ,  Pe t i t i one rs  wourd  have  the  cou r t  endorse  the

concep t  o f  an  i r l ega l  tw i ce  annuar  assessmen t  by  a r l ow ing

the  Feb rua ry  1993  uncha l renged  9385 ,000 .00  assessmen t  no t i ce

to  se rve  as  t he  bas i s  f o r  pay ing  S4 ,138 .?5  f o r  t he  f i r s t

ha l f  paymen t  due  by  March  31 ,  1994  f o r  new  tax  yea r  L994

taxes  and  a l l ow ing  t he  Feb rua ry  L994  success fu l r y  cha l l enged

$385 ,000 .00  (down  to  $200 ,000 .00 )  assessmen t  no t i ce  t o  se rve

as  t he  bas i s  f o r  pay ing  S2 ,L5O.OO fo r  t he  second  ha l f  t ax

paymen t  due  by  Sep tember  15 ,  I 994 ,  f o r  new tax  yea r  L994

taxes . A t  t he  same t ime  Pe t i t i one rs  a rgue t h a t  t h e

Responden t  has  fa i l ed  to  make  the  rega r l y  requ i red  annua l

assessmen t ,  t hey  a re  t r y i ng  t o  sk i p  a l t oge the r  one  sem i -

annua l  t ax  paymen t  da te .

T h e  e n t i r e  b a s i s  f o r

f a i l u r e  t o  c h a l l e n g e  t h e

n o t i c e .

Pe t i t i one rs  a rgumen t  i s  t he i r

Feb rua ry  1993  t ax  assessmen t

Based  on  the  s ta tu to ry  l anguage  and  the  re l -evan t  case

law ,  i t  i s  c l ea r  t ha t  t h i s  cou r t  l acks  j u r i sd i c t i on  ove r
€l

t h i s  m a t t e r .  T h e r e f o r e ,  i t  i s  o n  t h i s  l l ( q a ^ y  o f  J u n e ,  I g g g

O R D E R E D  t h a t  t h e  R e s p o n d e n t ' s  M o t i o n  t o  D i s m i s s  f o r

lack  o f  Sub jec t  Mat te r  Jur isd ic t ion  is  GRAI f l IED, .  ; ^ \

/, i//a/h^a- I IU,J,k [ t  t

Signed in  Chamber 's
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