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Facte

Pet i t ioner  Kenneth Michael  was the Vice Pres ident  o f  Union

Store ConLractors,  Inc.  ( "Corporat ion")  incorporated in  the

D is t r i c t  o f  Co lumb ia .  The  Corpo ra t i on  fa i l ed  to  pay  to  the

D is t r i c t  f r anch ise  taxes  fo r  1982  and  1983  and  w i thho ld ing  taxes

fo r  12  separa te  mon ths  f rom Ju l y  1981  to  Ap r i l  1984 .  These  taxes

remain unpai .d .

On  June  15 ,  1984 ,  t he  D j - s t r i c t  o f  Co lumb j -a  i ssued  a

Cer t i f i caLe  o f  De l i nquen t  Tax  aga ins t  t he  Corpo ra t i on  and  aga ins t

a l l  o f  i t s  o f  f  i ce r s  i nd i v i d ' r :  I  I  r l i  na ' l  " . r i ng  t he  Pe t i t i one r ,
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purguan t  to  D .C.  Code  3S4?-1812 .9  and  1812 .15  (Rep I .  1990)1 .

Thie certlf lcat,e asaertcd the C,overnmen!'a claLm t,o . 'rr"n for

the Corporation's unpald taxes againet property belonglng t,o the

Corporat,ion and each of ite officers, including the Petit ioner.

In 1992, PetiEioner at,t .empt.ed to seII property encumbered by

the l ien.  As a resul t ,  the t i t le  company held in  eecrow between

$30 ,000  and  $35 ,000  i n  March  L992 .  Th i s  amoun t  i e  e t , i l I  be ing

wj , t .hheld f rom t ,he sa le of  PeLi t ioner 's  proper ty .  The facte Ehat

Ehe franchise and wit.hholding taxes are the subject.s of the l ien

and remained outsEanding pr ior  to  the f i l ing of  Pet i t ionerrs

lawsui t  are undisputed.

Pet i t ioner  brought  su i t  against  t .he Dis t r ic t  o f  Columbia in

the Civ i l  D iv is ion of  th is  Cour t  in  February 1993 a l leg ing t .hat

t he  l i en  was  w rong fu l l y  imposed  unde r  SS4? -1812 .9  and  1912 . f 5

(Rep1 .  1990)  .  Pe t i t i one r  con tended  tha t  he  was  an  o f f i ce r  o f  t he

Corporat ion " in  name on1y"  and therefore not  subject .  to  the

impos i t i on  o f  a  1 ien .  On  Augus t  9 ,  1993 ,  Judge  Rober t  R i ch te r

o rde red  the  case  ce r t i f i ed  to  the  Tax  D iv i s ion  o f  t he  Super io r

Cour t .  On  Augus t  27  ,  1993 ,  t he  PeE i t i one r  f i l ed  a  Mo t ion  fo r

'The prov is i .ons of
1990 )  a re  i den t i ca l

D .  C .  C o d e  S 5 4 7  - 1 . 8 1 2 . 9  a n d  1 8 1 2 . 1 5  ( R e p I  .
t o  t h e  s a m e  c o d e  p r o v i s i o n s  i - n  1 9 8 4 .
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Sununary Judgernent. On March 31, L994, Rcepondent filcd an

oppoelt ion theret,o.

rn Feb:rrary 199{, Respondent f i led a motion to diemiee for

lack of eubject, rnat,ter juriadict ion. The pet, i t , ioner f i led an

oppoei t ion theret ,o  on March 30,  1994.  Thie courE held a hear ing

on these mot , ions on June 6,  1994.

The Government's motion to diemies preaent,s a threshold

jurisdict ional question for the Court and is properly addreseed

f i r s t .

The Government  chal lenges th is  Cour t 's  jur isd ic t ion in  t .he

instant  case on the basig that  the pet i t ioner  has fa i l ,ed to  pay

the d isputed t .ax in  compl iance wi th  the prereguis i te  s tatutory

prov j .s ions which prov ide:

Any person aggrieved by any aggessment by the Distr ict
may wi th in  6 months af ter  the date of  such assessment  appeal
f rom the assessment  to  the Super ior  Cour t  o f  the Dis t r ic t  o f
co lumbia:  Prov ided,  that  such person shar l  f i rs t  pay such
tax together  wi th  penalL ies and in terest  due thereon to the
D .C .  T reasu re r .  D .C .  Code  54Z - -3303  (Supp .  1995 )  .
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The Code deflnee "PerBon' as "an officer or empl'oyee of a

corporat,ion, financial ineEiEuEion, or a mernbcr or emPloyee of a

part,nership, who ag such off icer, employee, or member ig under

duty t,o perform the act, in reepect, t ,o which the violation

occu rs . "  D .C .  Code  54? -1812 .15  (Rep l .  1990 ) .

Petit ioner conEende that: 1) the l ien waa nrongful ly iq>oeed

on  h im  as  he  doee  no t  come w i th in  D .C .  Code  547 -1812 .15

de f in i t i on  o f  "pe rson . ' 1  t he  "pay -and -sue"  requ i remen t ,  o f  D .C .

Code  54? -3303  (Supp .  L995)  i e  i napp l i cab le  he re  as  he  i s  no t

chal lenging an assessment  but  ra ther  the imposi t ion of  a  l ien

against  h im ind iv idual ly ;  and,  the "pay-and-sue"  prov is ion is

inappl icable wi th  respect  to  wi thhold ing and f ranchise taxes.

The issues before Lhe Cour t  are:  1)  whether  Pet i t , ioner  is  a

corporate of f icer  responsib le for  the payment  of  f ranchise and

w i thho ld ing  taxes  as  de f i ned  by  D .C .  Code  S47-LBL2 .L5 ;  2 )  whe the r

a chal lenge to a tax l ien is  separable f rom a chal lenge to t .he

assessmen t  t ha t  i s  t he  sub jec t  o f  t he  l - i en ;  dDd ,  i f  so ,  3 )  i s

such  a  cha l l enge  sub jec t  t o  t he  D .C .  Code  S  47 -3303  (Rep1 .  1990 )

Ehat  mandates payment  of  an assessment  pr ior  to  the f i l ing of  a

su i t  con tes t i nq  tha t  assessmenE.
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In t,he caae at. bar, Pet, l t ioner contende that, D.C. Code S 47-

3303 (Repl .  1990)  is  inappl icable becauee he is  chal lenging the

lien and not, the underlying assesEmenE. Thie Court, f inde, baeed

on the st,aEut,ory language and the relevant case law, t,hat, the

Iien in queetion is not separable from t,he underlying agseeemenE.

Coneequent ly ,  Pet , i t . ioner 's  chal lenge is  eubject ,  to  D.C.  Code S

47-3303 requi r ing t .hat  the agsessment ,  be paid pr ior  to  Ehe

init, iat j .on of a suit and that such a challenge must be brought

wi th in  s ix  months of  the date of  the assessment  in  guest ion.

D .C .  Code  S  47 -3303  (Supp .  1995 )  ;  See  Tay lo r  v .  R igby ,  574  S .W.2d

833 ,  839  (Tex .C iv .App .  L978)  (ma in ta in ing  a  deb t  secu red  by  a  l i en

is  an inc ident  o f  and inseparable f rom the debt) .  tn  addi t ion to

the statutory language of t.he pay and sue requirement, the Court

re l i es  upon  D .C .  Code  S  47 -3307 ,  wh ich  ba rs  su i t s  resL ra in ing  the

co l l ec t i on  o f  t axes .

Pe t i t i one r  con tends  tha t  t he re  i s  no  s ta tu to ry  bas i s  f o r  t he

impos i t i on  o f  t he  l i en .  He  fu r the r  a rgues  tha t  t he  p rov i s ion

does  no t  app ly  to  h i s  su i t  because  the  l i en  imposed  on  h im  i s
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baeed on the false preaumpElon that he le a reepone{ble corporatG

officer wlth reepect t,o the unpaid franchiee and wlthhordlng

taxea. Pet, i t , ioner arsFues that he was an off icer " ln name only.n

See Mem. in  Suppor t ,  o f  PI 'e  Mot .  for  Summ. , .7 .  a t  2 .  pet iE ioner

further contends that holding him to t,he jurj .sdict ional

prereqfuisiE,e would be an unconatit,ut.ional bar to hie meaningful

acceaE t .o  the  cou r t , e .  Th i s  cou r t ,  I ooks  to  D .c .  code  s  4? -1912 .9

(Rep1 .  1990)  and f inds that  E,here ie  a s tatutory  bas is  for  t ,he

l ien on Pet i t ioner 's  propercy and that  the l ien ar ises as an

automatic funct, ion of the unpaid taxes. As a conseguence, the

chal lenge to the l ien is  not  d is t inct  f rom a charrenge to the

assessment ,  which under l ies i t .  Therefore,  th is  Cour t  f inds ehat

the s tat .u tory  prerequis i te  for  the Super ior  Cour t ,s  jur isd ic t ion

in th is  case has not  been met  as the f ranchise and wi thhold ino

taxes have not  been paid.

MOTION TO DTSUTSS FOR LACK OF iTRISDICTION

Sta tu to r l r  Bae ie  fo r  the  L ien

PeLi . t ioner  conEends that  the l ien imposed on h im is  improper

w i th  respec t  t o  bo th  the  w i thho ld ing  and  f ranch ise  taxes  tha t

I-
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remain outstandlng. The Court w111 addreea PetlEionerrs

argiumenEs in Eurn.

lflEhholdlag Taxct

The D.C.  Code addresses bhe issue of  an employer '8  fa i lure

to wi t ,hhold taxes f rom an enqt loyee under  S 47-1812.8( f )  (RepI .

1990) .  This  prov is ion prov idee thaE employers are personal ly

I iable for taxes that are not withheld or for taxes thaE are

wi thheld but  are not  turned over .  "The Dis t r ic t  o f  Columbia

shall  have a l ien upon al l  property of any employer who fai ls to

withhold or pay over to t.he Mayor sums required to be withheld

unde r  t h i s  sec t i on .  "  D .C .  Code  S  47  -Lg1 -2 .8  ( f  )  ( 2 )  (Rep1  .  1990 )  .

The prov is ion fur ther  prov ides that  the l ien shal1 accrue "on the

date the amounts were regui red to  be wi t .hheld. "  Id-  I t .  is

undisputed that  the Corporat ion fa i led to  pay wi thhold ing taxes

fo r  pe r iods  f rom 1981  t . h rough  1984 .  See  P I  . ' s  MoL .  f o r  Summ.  J .

at  1 .  By a c lear  reading of  the Code language,  fa i lure to  pay

w i thho ld ing  taxes  au tomat i ca l l y  g i ves  r i se  to  a  l i en  on  the

emp loye r ' s  p rope r t y .



2 ) Freacbl,r ?erer

D.C .  Code  S  47 -1812 .9  (Rep l .  1990 )  p rov tdes  f o r  Ehe

irposit ion of an automatic l ien upon fai lure Eo pay franchiee

taxes for al l  unpaid Eaxea. "Every t,ax impoeed by this chapter

ehal1 const i tu te a l ien f rom the t ime i t  ie  due.  UnEat , is f ied

c la ims become a personal  debt  o f  thoEe l iab le. "  D.C.  Code S 4?-

1812.9 (Repl .  L990)  .  Thus,  unpaid f ranchise taxes imposed under

t.his chapter also become a l ien on employers' property by

opera t i on  o f  l aw .

Both the unpaid and/or withheld franchise and withholding

taxes automat ica l ly  become l iens.  Therefore,  there is  a  c lear

s ta tu to ry  bas i s  f o r  t he  l i en  i n  guesE ion .

3 )  L iab iT i t y

The crux of  Pet j . t ioner 's  argument ,  namely that  the l ien

i -mposed on h is  proper ty  is  i -mproper ,  is  premised upon the

con ten t i on  tha t  he  i s  no t  Dersona l l y  l i ab le  fo r  e i t he r  t he

w i thho ld ing  o r  f ranch ise  de f i c i enc ies .  Pe t i t j - one r  a rgues  tha t



becauee he wag an offlcer in rname only" he dld not havc thc

requieit,e duty to pay t,he aforementloned t,axee.

The Dist,r ict, impoeed the l ien pursuant, to D.C. Code S 4?-

1812.9 (Rep1.  1990)  .  However ,  Ehe prov ie ion Ehat ,  g ives t ,h lE

e f fec t  w i t . h  respec t ,  Eo  the  Pe t i t , i one r  i s  D .C .  Code  54? -1812 .15

(RepI. 1990) which defines nperson'r and therefore those who are

I i ab le  unde r  D .C .  Code  S  47 -1812 .9  (Rep l  1990 ) .  As  no ted

previously, "person" for the purposes of t ,his provieion include

those 'runder duty to perform Ehe act.s with respect to which Ehe

v io l a t , i on  occu rs . ' t  D .C .  Code  S  47 -L812 .15  (Rep I  .  1990 )  .

Pet i t ioner  contends he had no such duty .

As  t he re  i s  no  case  l aw  i n te rp re t i ng  D .C .  Code  S  47 -1812 .15 ,

(Rep l .  1990) ,  Ehe  Cour t  may  l ook  to  Ehe  Federa l  cou r t ' s

i n te rp re ta t i on  o f  26  U .S .C .A .  S  6571 (b )  ( 1986  &  Supp .  1996 ) ,

wh ich  m i r ro rs  the  D .C .  Code  p rov i s ion  a t  i ssue .  See  Un i ted

S ta tes  v .  G raham,  309  F .2d  2 I0 ,  2L2  (9 th  C i r .  ] - 962 )  ,  and  Lawrence

v .  Un j - t ed  S t . a tes ,  299  F .Supp .  187 ,  190  (N .D .Tex .  1969 )  .  Thus ,

when the prov is j -ons of  a  federa l  s tatute are substant ia l ly

adop ted  by  the  counc i l  o f  t he  D is t . r i c t  o f  Co lumb ia ,  i t  i s

presumed that  the counci l  in tends to  adopt  the known and set t led



becauee he was an offtcer ln 'name only" he dld noE havc thc

regtrieit,e duty to pay the aforement,ioned taxeE.

The Distr ict, impoeed t,he l ien pursuant t,o D.C. Code S 4?-

1812.9 (Repl .  1990)  .  However ,  the prov ie ion Ehat  g ives th is

e f fec t  w iEh  reepec t  E .o  the  Pe t i t i one r  i e  D .C .  Code  S4?-1812 .15

(Rep1. 1990) which definee npereon[ and therefore thoee who are

l i ab le  under  D .C .  Code  S  47 -1812 .9  (Rep I  1990)  .  As  no t ,ed

previously, rrperson' for the purposes of this provieion include

thoge "under duty to perform the acts wit.h respect to which Ehe

v io l a t i on  occu rs .  "  D .  C .  Code  S  47 -1812 .15  (Rep l  .  1990 )  .

Pet. i t ioner contends he had no such duty.

As  t he re  i s  no  case  l aw  i n te rp re t i ng  D .C .  Code  S  47 -181 -2 .15 ,

(Rep l .  1990) ,  t he  Cour t  may  l ook  to  the  Federa l  cou rE ' s

i n te rp re ta t i on  o f  25  U .S .C .A .  S  6571 (b )  ( 1986  &  Supp .  1996 )  ,

wh ich  m i r ro rs  the  D .C .  Code  p rov i s ion  a t  i ssue .  See  Un i ted

S ta tes  v .  G raham,  309  F .2d  2 I0 ,  2L2  (9 th  C i r .  L962 )  ,  and  Lawrence

v .  Un i t ed  S ta tes ,  299  F .Supp .  L8 ' 7 ,  190  (N .D .Tex .  1969 )  .  Thus ,

when t .he prov is ions of  a  federa l  s tatute are substant ia l ly

adop ted  by  the  counc i l  o f  t he  D isL r i c t  o f  Co lumb ia ,  i t  i s

presumed that  the counci l  i -n tends to  adopt  the known and set t led



judictal lnEerpret,aElone of Ehat statut,e ae wel l .  MeReady v.

,  618  A .2d  509 ,  615  (D .C .

L992\  .

The pet, i t ioner has the burden of proving that he ie noE a

"person"  as covered by s  47-Lg12.15.  Lawrence at ,  1g1.  Af ter  an

examination of the evidence presenEed to Ehie court, peti t l .ner

hae not proven chat the duty to pay franchiee and withholding

Eaxes have in fact been deregaEed in advance of the period for

which the taxes are owed. Therefore, by virtue of the corproate

records s taEing that  Pet iE ioner  is  an of f icer  o f  the corporat ion,

Pe t i t i one r  i s  regu i red  to  mee t  t he  j u r i sd i c t i ona l  p re requ is i t e

ou t l i ned  i n  D .C .  Code  S  47_3303 .

As  no ted  above ,  t he  l i en  on  peL i t i one r , s  p rope r t y  a r i ses

au tomat i ca l l y  pu rsuan t  t o  D .  c .  code  ss  47  -LgL2  .B  ( f  )  e )  ,  r g r2  .  g

(Rep l .  1990)  .  Th i s  j u r i sd i c t i on  has  he rd  tha t  t axes  a re  l i ens

when  made  so  by  s ta tu te .  
,  Lg . t  A .2d

r57 ,  160  (o . c .  1964 ) .

E--

1 n



Pet i t loner  re l lea on Oeborne v.  Cornptro ' l ' le r ,  508 A.2d 538

(Md. 1986) ag eupport for hiE proposiBlon t,hat an ascessment, and

a l ien are eeparable. In t,haE, case the Court defined the

asaeaament, as "merely t,he CompEroller 'a ascerEainment of whaE ie

due and while iE is prerequisite to recovery of the tax i t  ie

no t  i t seL f  d i rec ted  a t  recove ry .  "  I d .  aE  543 .  Pe t iE ione r ' s

re l iance on Ehis  d is t inct ion is  mieplaced.  At  issue in  Osborne

was a taxpayer 's  appeal  o f  a  dec is ion by the Comptro l ler  imposing

l iab i l i ty  for  reCai l  sa les tax.  The Cour t  in  Osborne only

addressed whether  an asgegsment  const i t .u tes an "act ion, ,  for

purposes of  the s tatute of  1 j -mi ta t ions of  the Reta i l  Sales Act .

Id .  a t  543.  The Cour t  d id  noL address i tse l f  t .o  the quest ion of

whether  an assessmenL is  separable f rom a l ien.

The weighL of  author i ty  ind icates that  l iens which ar ise by

operat  j ,on of  1aw are inseparable f  rom the debt  g i -v ing r ise to  i t . .

See  Go ldbe rg  v .  R . J .  Long  Cons t r .  Co .  ,  54  F .3d  243 ,  24G (5 th

C i r .  1995 ,  and  Un i v .  Sav .  &  Loan  Ass ' n  v .  Sec .  Lu rn l ce r ,  423  S .W.2d

28 '7 ,  292  (Tex .  1 ,957 )  .  I n  P ippo la  v .  Ch i co ,  159  F .  Supp .  229 ,

23L -232  (S .D .N .Y .  1959 )  t he  Cou r t  he ld  t , ha t  assessmen ts  a re

judgments for  taxes due and such are g iven force of  judgment  and

1 1
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a lien is t,he means utl l lzed t,o protecE the Government'e poeition

ae credit,or to enforce collecEion of t,axes.

l r l?-3303's Pay FLrrt Than 8uc RcquLr.p.nt ApplLrt to

lfl-thholdlag end Franchlsa Taxss

The l ien againet, PeEit ioner's property found to be automat.ic

and inseparable from the asseggment which is i ts subjecE, we now

Eurn to  Pet i t ioner 's  contenEion Ehat  the pay and sue prov is ion

does not apply t.o the withholding and franchise Laxes. This

Court f inds t.hat the provision'g requirement does in fact apply

to bot .h  wi thhold ing and f  ranchise taxes.

w i t . h  rega rd  to  the  D is t r i c t ' s  e f fo r t s  t o  co l l ec t  unpa id

wi . thhold ing taxes,  Pet i t ioner  argues that  wi thhold ing taxes are

no t  among  the  taxes  enumera ted  i n  D .C .  Code  S  47 -3303  (Supp .

1995)  and  the re fo re  the  sec t i on ' s  pay  and  sue  regu i remen t  i s

i napp l i cab le .

The Dis t r ic t  o f  Columbia Cour t .  o f  Appeals  held in  Malakof f

v .  Wash ing ton ,  434  A .2d  432 ,  436  (D .C .  1981 )  t ha t  T i t . l e  47  o f

D .C .  Code  makes  the  meLhods  ava i l ab le  fo r  t he  co l l ec t i on  o f

pe rsona l  p rope r t y  t axes  ava i l ab le  fo r  t he  en fo rcemen t  o f  a l l

I 2



other taxes excepE real property taxes. Whl1e Ehe iseue in

Ma] akorf centered on l ien priorlt,y, in fooEnote 9 of t,he oplnion

t,he Court, noted:

We t,hink it etrains langruage to regard withholding tax ae a
diet inct ,  t ,ax ' impoeedo on the employer by v i r t ,ue of  51586,e
requirement Ehat employers deduct income tax from their
employee'B wagee and pay the aame over Eo Ehe DisErict.
Malako f f  a t  438 .

The pay and sue regui rement  of  D.C.  Code S 47-3303 (Supp.

1995)  a l so  app l i es  Eo  the  D is t r i c t ' s  e f fo r t s  t o  co l l ec t ,  unpa id

f ranchise Eaxes as f ranchise t ,axes are speci f ica l ly  inc luded in

Ehe enumerated taxes covered by S 47-3303.  Pet i t ioner  ar€fues

that . ,  whi le  f ranchise i -s  among the prov is ionrs enumerat .ed Eaxes,

the  sec t i on  i s  i napp l i cab le  i n  t h i s  case  because  " the  Pe t i t i one r

has never  been assessed f ranchise Laxes"  and only  learned of  t .he

l - ien when he at . tempted to  se l l  the encumbered properEy.  pet ' r

Opp 'n  t o  Resp r t  Mo t .  t o  D i sm iss  f o r  Lack  o f  Ju r i s .  a t ,  L2 .

However ,  i t  i s  und ispu ted  tha t  t he  D is t r i c t  ma i l ed  a  ce r t i f i ca te

of  de l inquent  tax to  the Corporat ion and the of f lcers,  inc lud i -ng

Pe t i t i one r  by  name ,  oo  June  15 ,  1984 . 'S " "  Pe t ' r  Ex .  D .  Unde r

2 ^ , ' I ne  no t ] . ce
( 1 9 8 2 )  ,  s t a t e s

r e q u i r e m e n t .  i n  1 9 8 4 ,  a s
Ehat  Ehe mai l inq  to  the

p r o v i d e d  i n  D . C .  C o d e  S 4 7 - 2 4 0 3
taxpayer of a statement.  of

L 3



D.C.  Code S 4?-3303 (Supp.  1995) ,  "  [ t lhe  rna i l lng  to  Ehe taxpayer

of a etaEement of t,axeE due ehall be considered notice of

aaaessment  w i t ,h  respecE to  t ,he  taxes . "  D.C.  Code S 47-3303

(Supp. 1995) .  The Dist , r ic t , 's  mai l ing of  the Cert , i f icate

sat isf  ieg t ,he not ice requirement, .

D- The Court Haa No JurLrdLctLon Abeent Pafzpcnt,

Having established t.hat the l ien imposed does indeed have a

statutory basis and that iE is inseparable from the underlying

assessment  which is  i ts  subject ,  we reach the quest ion before the

Cour t .  Does  Pe t i t i one r ' s  c la im  tha t  he  does  no t  f a I I  w i th in  the

statute 's  def in i t ion of  "person"  exempL h is  su i t  f rom the pay and

sue  j u r i sd i c t i ona l  r equ i remen t?  Based  upon  D .C .  Code  547 -1812 .15

(Rep l  .  1990 )and  re levan t  case  l aw ,  t h i s  Cour t  f i nds  t . ha t

Pe t i t i one r ' s  c la im  i s  sub jec t  Lo  the  pay  and  sue  j u r i sd i c t i ona l

r equ i remen t  o f  D .C .  Code  S  47 -3303  (Supp .  1995 ) .  Fu r t he r ,  t he

t .axes  due sha l1  be  cons idered no t . i ce  o f  t .he  assessment  w i th  respec t  to
t . h e  t a x e s .

1 A
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7 )

Petl t , loner 's eui t ,  ie barred by the Ant i - InJuncEion Act, ,  whlch

prohibite any euite whlch restrain the collection of Eerxes.

Pctl t tota'cr 'c SutE lc Baftcd by tntl  -IaJuactloa Stetutc

Under  D .C .  Code  S  4? -3307 ,  Pe t i t i one r ' g  su iE  i e  ba r red  as  iE

would have Ehe effect of restraining t,he collection of taxes in

conE,ravent , ion of  the s tatute.  In  Barry  v .  Amer ican Te1.  a Tel  .

Co . ,  563  A .2d  1059  (D .C .  1989 )  ,  t he  D i s t r i c t .  o f  Co lumb ia  Cou r t .  o f

Appeals  held "Ehe genera l ly  recognized purpose of  an ant i -

in junct ion s tatute is  to  prevent  d isrupt ions in  t ,he f low of  tax

dol . lars  to  the s tate t reasury for  government  operat ions and the

p rov i s ion  o f  essen t i a l  pub l i c  se rv i ces . "  I d .  a t  l - 023 .

Fede ra l  cou r t s  i n t e rp re t i ng  26  U .S .C .A .  S  742 f  ( 1986  &

Supp .  1996)  ,  wh ich  i s  t he  fede ra l  egu iva len t .  o f  D .C .  ' s  An t , i -

f n junc t i on  s ta tu te ,  have  a l so  found  tha t  t he  s ta tu te , s  pu rpose  i s

to  protect .  the government 's  need to assess and co l lect  taxes as

expedl t ious ly  as poss ib le  wi th  min imum preenforcement  jud ic ia l

in ter ference.  Thus d i .srupt ions in  the f low of  government  revenue

is  p reven ted .  See  Enochs  v .  W i l l i ams  Pack ing  &  Nav .  Co .  ,  37O

U.S .  L ,  7  ( t 962 ) ,  and  A l l en  v .  RegenLs ,  304  U .S .  439 ,  456  ( f 938 )

1 5



(holdlng "[t ]he prompt, colLection of revenue le eegent, lal Eo good

government,.. .Any depart,ure from the principle .pay f ireE and

li t igate lat,er '  threatens an eE aent, ial eafeguard t,o t,he orderly

funct,ioning of government" ) . A t,arcpayer can not Eest tHe merits

of  an assessment  t ,hrough a su i t ,  to  qu iet  t , i t le .  Bat te  v .  u .s . ,

228  F .  supp .  272  (E .D .N .C .  196 { )  .  To  pe rm i t  t , h i s  ac t i on  wou ld

hamper co l lect ion of  taxes.  Id .  a t  274.  Moreover ,  un less i t

appears t,hat. under no circumstances could t.he government prevail ,

the co l lect ion can not  be rest ra ined.  Leves v .  In ternal  Revenue

Serv .  Comm' r .  ,  796  F .2d  1433  ,  L434  (11 th  C i r .  1986 )  .

Therefore,  Ehe goal  o f  fac i l i ta t ing t .he co l lect . ion of  taxes

which under l ies the pay and sue prov is ion and the prohib i t ion on

suj - ts  t .hat  rest ra in  the co l lect ion of  taxes weigh in  favor  of

b r i ng ing  Pe t i t i one r ' s  cha l l enge  w i th in  the  pay  and  sue  p rov i s ion .

2) Pay and Sue Applies to euestloas of Liabll i ty

The pay and sue jur isd ic t ional  regui rement  is  appl icable in

the  i ns tan t  case  desp i te  Pe t i t i one r ' s  a rgumen t  t ha t  he  j - s  no t

pe rsona l l y  1 i ab le  f o r  t he  de f i c i enc ies .

I O



Ae the Diet,rieE of Columbia Court of Appeale unarnbiguouely

et ,a ted in  D.C.  v-  Hechinger  Proper t ieg,  ] .97 A.2d 161,  t ,he pol icy

behind the tax laws is  Eo ensure Ehe col lecEion of  a l l  taxes.

Whenever  poss ib le ,  Eherefore,  cour ta wi l l  conat , rue Bt ,a tutes wiEh

th i .s  goal  in  mind.

While Dist,r ict case law interpret, ing the pay and sue

provieion is sparse, that provieion mirrors the related Federal

prov is ions and we again look to  Federa l  case law on t .h is  issue.

As stated above, this Court musE be guided by the

est .ab l ished pr inc ip le  that  laws for  the co l lect . ion of  taxes musE

be  cons t rued  s t r i c t l y  i n  f avo r  o f  t . he  gove rnmen t .  " I t  i s . . . an

important  pr inc ipre of  law that  the legar  machinery set  up by the

Legis la ture for  the co l lect ion of  t .axes due the sEate is  favored

by the Courts as in aid of the most imporEant governmental

funct ion,  that  o f  ra is ing revenue necessary to  mainta in and carry

on  t . he  gove rnmen t  .  "  Co lby  v .  H imes  ,  L t  P .  2d  6OG,  608  (Wash .

L932)  .  This  Cour t  must  g ive ef fect  to  the longstanding pol icy

a r t i cu l a ted  by  t . he  Sup reme  Cou r t  i n  Bu11  v .  U .S . ,  295  U .S .  247

(1935 )  " [ t ] he  usua l  p rocedu re  f o r  t he  recove rv  o f  deb t s  Ls

reve rsed  i n  the  f i e ld  o f  t axa t i on .  Paymen t  p recedes  de fense ,  and
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the burden of proof, normally on the clalmant,, ie ehifted to the

taxpayer .  n  Id .  a t ,  260.

Indeed,  in  t ,h is  jur isd ic t ion,  the Cour t  has held that ,  the

pay and eue requirement mugt be meE, even when the challenge is Eo

an asseEement  a l leged to be vo id and not  mere ly  excessive.

George  H l rnan  Cons t r .  Co .  v .  D i s t -  o f  Co ' l umb ia ,  315  A .2d  175  (D .C .

L974) .  In  the instant  case,  Pet i t ioner  argues that  the l ien ie

void because he is  not  an of f icer  wi th in  the s t ,a t .u t ,ory  def in i t ion

responsible for paying the Eaxes. H)rman reveals that challenges

to the va l id i ty  o f  assessments do not  escape the pay and sue

requi rement .

3 ) Require-ent Is i lurisdictTonal

This  Cour t  has lonq fo l lowed the establ i .shed ru le  t .hat

jud ic ia l  rewiew of  a  d isputed tax assessment  is  improper  unt i l

t he  d i spu ted  Lax ,  pena) - t i es  and  i n te res t  a re  pa id .  F i r s t

I nce rs ta te  C red i t  A l l i ance .  I nc .  v .  D i s t .  o f  Co lumb ia ,  604  A .2d

10 ,  11  (O .C .  t 992 )  ;  Pe r r y  v .  D .C .  ,  3 I 4  A .2d  766 ,  757  (D .C .L9 '74 )  ,

ce r t .  den ied  419  U .S .  835  (L974 ) .  See  a l so  Geo rge  Hyman  Cons t r .
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Co -  v -  D ia t -  o f  Co lumb ia ,  315  A .2d  aE  175 ;  Wagsha l  v .  f r t e t -  o f

Co lumb ia ,  430  A .2d  524 ,  527  (D .C .  1981 ) .

lppl lcettoa of 547-3303 ltracts ConstttutJoaal Mustar

Fina11y, Petit ioner contends t,hat, the application of the pay

and sue requi remenE to h is  chal lenge is  v io la t ive of  h is  due

process rights by baring meaningful access to the courEe, and

Eherefore is  unconst i tu t ional .  This  Cour t  f inds t .hat  the pay and

sue prov is ion has wi thsEood repeated due process chal lenges aE

both the local and FederaL level and does so again here.

The appl icat ion of  the pay and sue prov is ion to  th is  case

does not  pose due process concerns nor  does i t  bar  Pet . i t . ioner 's

access  to  the  Cour t s .  I n  Cohn  v .  Un iced  S ta teg ,  399  F .  Supp  16g ,

I7 l  (E .D .N .Y .  7975)  ,  t he  cou r t  he ld  tha t  t he  p rocedure  fo r

con tes t i ng  l i ab i l i t i es  fo r  f a i l u re  to  pay  w i thho ld ing  t , axes  i s

no t  v io la t i ve  o f  due  p rocess .

Pe t i t i one r  c i t es  Lee  v .  Hab i -b ,  424  F .2d  891  (D .  C .  C i r .  1970 )

to suppor t  h is  content ion that  the pay and sue prov is ion prevents

mean ing fu l  access  to  the  Cour t s .  Pe t i t i one r ' s  re l j . ance  on  th i s
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caoe is unpersuaeive becauge the Court, in Ehat case did not,

address t,he question of the pay and sue provieion. Rat,her, in

Lee Ehe Court addressed the right of indigent. defendanE,e bo a

free transcript,, holding t,hat denial of such impeded meaningful

access Eo the courEs.

Petit ioner also suggest,s Ehat Reepondent's rel iance on D.C*

v .  Be ren te r  ,  466  F .2d  367  (D .  C .  C i r .  r . 9?2 )  i s  mS.ep laced  ae  Eha t

case deal t  wi th  an assessment  of  rea l  estate Eaxes.  Pet i t , ioner

once again atEempts Eo make Ehe d is t inct ion beEween a chal lenge

to an assessment  and a chal lenge to 1 ien.  This  issue is  d isposed

o f  above .  The  Cou r t  a l so  no tes  t ha t  i n  Pe r r y  v .  D .C . ,  314  A .2d

766  (D .  C  .  L974 )  ,  ce r t  .  den ied  419  U .  S .  835  ( t g ' l + )  t he  D .  C .  Cou r t

of  Appeals  c i tes wi th  approval  the Berenter  cour t 's  incorporat ion

of  the "pay f i rs t  t .hen sL le"  jur isd ic t ional  requi rement  in  S4?-

3303  as  i t .  r e l a tes  t o  r ea l  es ta te  t axes .

s) Sta tu te  o f  L im iLa t i ans  l l as  Exa i rad -

The Court is aware that. even if  t .he

sa t i s f y  t he  j u r i sd i c t j - ona l  requ i remenL ,

Pe t i t i one r  were  to

bhe  app l i cab le  t ime
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period for the appeal procedures has long eince explred. The

Court, i .s also mindful, however, t ,hat petit ioner may bring himself

within the recognized exceptions to Ehe pay and Eue requirement

by demonst.rating t,hat t.he government could not possibly prevail

and Ehat irreparable harm would result from barring suit.  Barry

v -  Am-  Te l  &  Te l  co -  sG3  A .2d  a t  10?6 .  peE i t i one r ,  however ,  has

not. addressed t,hese issues. Thus as hae been stated previously,

" [A] l though the [pay and sue] provision appeara to be hareh we

do  no t  see  how  we  can  avo id  g i v i ng  i t  e f f ec t . , 'D . c .  v .  McFa l l ,

188  F .2d  99 t ,  993  (D .C .  C i r .  L951 )  .

I I .

Based on the cour t 's  d isposi t ion of  Respondent ,s  Mot i_on to

Dismiss i t .  is  not  here necessary to  address the pet i t ioner ,  s

Motron for Summary Judgment.

Conclueion

Based on the s tatutory  language and the re levant  case law,

i t  i s  c lea r  t ha t  t h i s  Cour t  l acks  j u r i - sd i c t i on  ove r  t h i s  ma t te r .
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Therefore, iE ie on Ehis 3 U4 u^, ofuufu, !ss.,,
oRDBRID t,hat the RespondenE's MoEion t,o DiemieE for lack of

Subject Matt.er ,Juriedict. ion ie OR.INTED.

JUDGE WEITDELL
Signed in

P. GARDNER,
Chambers

CooLer nrLlcd to:

Leonard  R .  Go lds te in ,  Esq .
Goldstein anJ Baron, Chartered
432L HarEwick Road,  Sui te  300
Col lege Park,  I r {D zo- t40

Rand le  B .  Po l l a rd ,  Esq .
Ass i s tan t  Corpo ra t i on  Counse l ,  D .C .
5th F loor ,  One Judic iary  Square
44 ] -  4 th  S t ree t ,  N .W.
Wash ing ton ,  D .C .  20001
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