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Representing Incarcerated Nonresident Fathers in Child Welfare Cases

by Kathleen Creamer

“While ‘use a gun, go to prison’ may well be an appropriate legal
maxim, ‘go to prison, lose your child is not.””
In e Brittany S., 17 Cal. App. 4th 1399, 1402 (Ct. App. 1993).

If you are an attorney appointed to
represent an incarcerated nonresi-
dent father, you will likely face
some common challenges: no one
may know where the father is
located, everyone is suspicious of
his past criminal activity, and no one
is quite sure where he fits into his
child’s life. To further complicate
things, research shows that when a
child enters foster care, social
workers often engage in little
outreach to nonresident fathers and
make little effort to include them in

case planning for their children.’
The reality is that not only do these
fathers have legal rights worth
defending, they also have the
potential to make real contributions
to their children’s lives.?

Many fathers may themselves be
viable permanency resources for
their children. They may also con-
nect their children to other perma-
nency resources, such as paternal
relatives, and can provide valuable
information regarding the child’s
health, education, and family his-
tory. It can be important for a child
in foster care to know she has a par-
ent who cares about her well-being,
even if he can’t be a placement op-
tion. The child welfare system must
recognize the valuable role incarcer-
ated fathers can play in their
children’s lives. Your legal represen-
tation is critical to ensure the father
is given a voice in his child’s life
and a role in his child’s permanency
planning.

This article shares key legal is-
sues that arise when representing
nonresident incarcerated fathers in
child welfare cases and effective
representation strategies.

Key Legal Issues
As the number of incarcerated
fathers nationwide rises,? the child

welfare system struggles to resolve
the rights and responsibilities of
these fathers. The enactment of the
Adoption and Safe Families Act
(ASFA), and with it the requirement
that the state move to terminate
parental rights once children have
been in foster care for 15 of the last
22 months,* has raised numerous
questions about the rights of incar-
cerated parents, particularly those
whose sentences may exceed 15
months.’ At all times during the
case, be aware of the ASFA
timeframes and how they may
impact your client. Pay special
attention to the exceptions to the 15
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of 22 month rule.® Because the
father may avoid termination of
parental rights when his children
are residing with family members,’
explore early on and throughout the
case any viable relative placements
for the children. Also make sure
you know the law in your jurisdic-
tion,® particularly how it addresses
such controversial issues as:

= Does the incarcerated father
have the right to be physically
present at hearings? If not, does
he have the right to participate in
these proceedings by phone?®
Does this right attach at all
phases of the child welfare case,
or only at the termination of
parental rights phase? Most
jurisdictions require some
opportunity for the parent to
meaningfully participate in his
hearings.!® However, some have
held that phone participation is
sufficient,!! while others have
held that no presence is required
so long as the client is repre-
sented by counsel.??

= Does the incarcerated father
have a right to visit with the
child at his detention facility? If
there is no absolute right to

visitation, what factors must the
court consider in deciding whether
to permit visitation? Many juris-
dictions use a “best interest of the

child” standard to determine
whether to permit visitation in
prison,'* while others will not
deny visitation without an affirma-
tive showing of harm to the
child.*

= Will incarceration alone be
sufficient to terminate parental
rights (TPR)? Most states have
TPR statutes that address parental
incarceration.’® In many jurisdic-
tions, a parent’s incarceration is
itself a ground for termination,
particularly where the parent is
facing a lengthy sentence.!® In
others, it is a factor that may be
considered along with its impact
on the parent-child relationship.!”
A few jurisdictions relax the ASFA
requirement that termination
petitions be filed when a child has
been in care for 15 of the last 22
months when a parent is
incarcerated.!®

Ensuring Meaningful Client
Participation in the Case
Attorney-Client Communication

Given the significant legal chal-
lenges facing the incarcerated father,

regular attorney-client communica-
tion and planning is critical. Ensur-
ing regular communication may be
challenging when the father is
frequently moved from facility to
facility, or he is located far from the
courthouse.' Locating a client in
the prison population may also
prove difficult, although several
local and state jurisdictions and the
Federal Bureau of Prisons have
online inmate locators.”® These
locators should reveal the father’s
location and his assigned inmate
number. Because detention facilities
use these numbers rather than
names to identify inmates, be sure to
include the inmate number on all
communications with the father and
prison staff.

With regular in-person and writ-
ten communication, you can coach
your client through the child welfare
process, ensuring he is aware of his
case plan goals and what steps he
can take during incarceration to
meet these goals.”! Often resources
to meet some permanency plan
goals, such as parenting education
or drug treatment, are available at
the correctional facility and you
should encourage your client to take
advantage of such programming.

Also encourage your client to
communicate regularly with the
child welfare agency and reach out
to his child in any way possible.
Counsel your client throughout the
dependency process to ensure he
understands the court proceedings
and his legal options. In cases where
reunification cannot be reasonably
achieved within the statutory
timeframe or is not the father’s pref-
erence, counsel the father on other
permanency options and their legal
effects. These options may include
voluntary relinquishment and adop-
tion, guardianship by paternal kin,
or, in some jurisdictions, open adop-
tion with ongoing contact.

Participating in Court
Proceedings
Your role includes making diligent

54 ABA Child Law Practice —www.childlawpractice.org

Vol. 28 No. 4




efforts to ensure your client has an
opportunity to meaningfully partici-
pate in court proceedings. This
includes arranging for your client to
participate in person at every hear-
ing by filing any necessary written
motions.?? Where in-person partici-
pation is prohibited by the court or
the detention facility, try to arrange
alternative means of participation,
such as audio or video
conferencing. Also take steps to
ensure your client can appear at the
hearing in plainclothes rather than a
uniform and shackles.

You will need to fully prepare
your client to participate in the hear-
ing. Explain the purpose of the hear-
ing, what requests or recommenda-
tions the other parties are likely to
make, and what issues the judge will
have to resolve. The father should
be prepared to respond to questions
concerning his relationship with his
child and what role he hopes to play
in his child’s permanency plan, as
well as questions related to his sen-
tence and his plans upon release.
After the hearing, explain in writing
what the court ordered, when the
next hearing is, the purpose of the
next hearing, and what steps he
should take in the interim.

Participating in Case Planning
The incarcerated father has the right
to be included in all planning for his

11 accommodati

ed, are there toys, books, o

determine what goal is appropriate
for his child. If the father does not
seek to reunify with his child, he still
may be able to help plan for his
child. For example, he may be able
to suggest paternal relatives as
placement resources for the child, or
help link the child to other relatives
or family friends for support. Addi-
tionally, the father may provide
valuable input into the needs of the
child and can help determine what
sorts of educational, therapeutic,
or medical supports may be
appropriate.

Any case plan goals set for the

The incarcerated father has the right to be included in all

planning for his child.

child. Often the child welfare
agency neglects to ensure the father
participates in this planning and
does not clearly instruct him about
the goals he must reach to reunify
with his child.? Ask the child
welfare agency to involve you and
the father in all planning meetings
about the child. The father should
have the opportunity to collaborate
with the child welfare agency to

father should be feasible and appro-
priate to his circumstances. Al- -
though few states have defined the
agency’s reasonable efforts obliga-
tion for incarcerated parents,?* few
permit the reasonable efforts re-
quirement to be waived based on
parental incarceration.” The case
plan should state clear goals for the
father and explain what efforts the
child welfare agency will make to

assist him. For instance, if the case
plan calls for written communica-
tion between father and child, ask
the agency to ensure the father has
paper, envelopes, and stamps. If the
case plan calls for visitation, the
agency should detail who is respon-
sible for transportation and how fre-
quently visits will occur.

Facilitating Contact/Visitation
Especially when reunification is the
case plan goal, regular visitation is
key to maintaining and improving
the relationship between the father
and child.” Although many jurisdic-
tions permit and even encourage
visitation at the father’s jail or
prison, concerns surround sending
children to detention facilities. In
particular, child welfare agencies
and children’s attorneys often fear
visitation may harm the child’s
physical or emotional safety.

It is therefore important to advo-
cate vigorously for visitation. Ad-
dress visitation concerns directly by
gathering and presenting evidence
about the visitation conditions at the
father’s detention facility. Visitation
conditions vary widely and many
detention facilities try to ensure visi-
tation is a child-friendly and posi-
tive experience. Concerns may be
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alleviated by thoroughly investigat-
ing and sharing a facility’s visitation
conditions.

If the court prohibits visitation,
explore any other resources avail-
able to ensure ongoing contact be-
tween the father and child. A grow-
ing number of detention facilities of-
fer virtual visitation, which allows
the father and child to visit by
videoconferencing. Others allow
parents to create and send a video or
audiotape of themselves reading or
talking to the child. Additionally, e-
mail access is being piloted by the
Federal Burcau of Prisons and may
be available in some state facilities
as well.” It may help to contact the
detention facility as well as a local
prisoner services organization® to
identify programs that ensure father-
child contact.

Conclusion

Although representing an incarcer-
ated nonresident father can be
challenging, there is tremendous
opportunity for legal advocacy to
have a positive impact on the
family. Your representation ensures
the father has a voice in his child’s
future, and the opportunity to forge
a lifelong relationship with the child.

Kathleen Creamer is a staff attorney
in the Family Advocacy Unit at
Community Legal Services, Phila-
delphia, PA, where she represents
parents in the child welfare system.
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