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In  th is  tax appeal  case,  the Dis t , r ic t  o f  Col -umbia has

f i l ed  a  Mo t ion  to  D ism iss  Fo r  Lack  o f  Sub jec t  Ma t . t e r

.Turisdj-ct ion, f ocusing upon whether the Superior Court

appea l  was  t ime ly  f i l ed .  The  Pe t i t i one r  opposes  the

Mot ion.  The issue presented is  whether  there is  a  s ix-

mont.h deadline for f i l ing a Superior Court appeal from the

denial of a cl-aim for refund of a recordat. ion and

transfer  tax.  This  Cour t ,  concludes as a mat ter  o f  law

that  the Dis t r ic t  o f  Columbia Code does impose a s ix-month

f i l i ng  dead l i ne .  Acco rd ing l y ,  t . he  Pe t i t i on  he re in  mus t  be

d ism issed  because  i t  was  c lea r l y  no t  f i l ed  w i th in  tha t

t . ime f  rame.

I .  B a c k q r o u n d  o f  t h e  C a s e .

The Pet i t ioner  here in  appea ls  f rom the  d isa l l -owance

o f  a  c l - a i m  f o r  r e f u n d  o f  r e c o r d a t i o n  a n d  t r a n s f e r  t a x e s ,

r e l a t . e d  t o  l - o t  2 L 2 3  i n  s q u a r e  2 0 7  a n d  I o t  2 1 1 - 2  o f  s q u a r e
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201 .  As  a  p rac t i caL  ma t te r ,  bo th  p ieces  o f  rea l  p rope r t y

are apar tments that  are located wi th in  t ,he Gl-adstone

Condomin ium a t  L423  R  S t ree t ,  N .W.  i n  t he  D is t r i c t  o f

Columbia.  The pet . i t ioner  is  an investor  who purchased

both proper t ies under  c i rcumstances of  forec l -osure.

The instant .  Pet i t ion was f i led in  the Sur :er ior  Cour t

on  Sep tember  6 ,  1995 .

I I .  f s sues  Ra i sed  i n  t he  Mo t i on  t o  D i sm iss .

The Dis t r ic t .  o f  Col -umbia contends that  the pet i t ion

here in was not  t imely  and that  a  Super ior  Cour t  pet i t . ion

was requi red to  be f i led no la ter  than i lune 24,  1993 for

lo t  21-23 and no la ter  than September 22,  1993 for  l -o t

2 t r 2 .

For  purposes of  ca lcu lat ing t .hese two f i l ing

dead l i nes ,  t . he  D is t . r i c t  re l i es  upon  Sec t i on  3310  o f  T i t . 1e

47 of  the Dj -s t r ic t  o f  Columbia Code,  which s tates in

per t inent  par t :

Where there has been an overpayment
of any tax, the amount of the
overpayment shal-I be refunded to the
taxpayer Every claim for
refund must  be in  wr i t ing under  oaLh,
must  s tate the speci f ic  grounds on
which i t  is  founded,  and must  be
f i led wi th  the Mayor .  I f  the Mayor
d isa l lows a l l  or  any par t .  o f  t .he
ref  und c1aim,  he shal -1 not i fy  the
taxpayer  by regis tered or  cer t i f ied
ma i1 .  A f te r  rece i v ing  no t i ce  o f
d isa l - Iowance ,  i f  the c la im is  acted
upon within 6 months of f i l ing, or
after the expiration of 5 months from
the date of  f i l ing i f  the c la im is
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not acted upon tby the Mayor or his
duly authorized representativel, the
tax;rayer may appeal as provided in
S547 -3303  and  47 -3304 .

47  D .C .  S  33 f0 (a )  [ emphas i s  supp l i edJ .  The  two  sec t i ons

incorporated by reference are Code prov is ions that

regulate appeals  to  Super ior  Cour t .  and t .he appel la te

p ro .e "s .1 For  purposes of  p lac ing the pet i t ioner ,  s

arguments in  context ,  i t  is  wor thwhi l -e  t .o  note that .  the

Government  c i ted only  the l -ast  ha l f  o f  the above quotat ion

in the i -nstant .  Mot ion.

In  o the r  words ,  Sec t i on  3310  (a )  p rov ides  a  " ca tch -

a l - l - "  6-month deadl ine for  f i l ing Super ior  Cour t  appeals

f rom the d isa l - lowance of  any c la im for  tax refund that  is

not  o t .herwise covered by a more speci f  ic  s t .a tutory  scheme.

The  uncon tes t .ed ,  j u r i sd i c t i ona l  f ac t s  tha t  a re

al leged by the Dis t r ic t  are as fo l - lows.

The Dis t r ic t  prof fers  copies of  the p ivota l

d i sa l ] owance  ( i . e .  den ia l )  l e t t e rs  f rom the  Recorde r  o f

Deeds .

For  lo t  2123 of  square

ac ted  upon  Ask in ' s  c la im  fo r

for  re fund in  a le t ter  dat .ed

For  l o t  2 I l 2  o f  squa re

ac ted  upon  Ask j -n ' s  c la im  fo r

207 ,  t he  Reco rde r  o f

refund and denied the

Ap r i l  4 ,  1993 .

207 ,  t he  Recorde r  o f

refund and denied h is

Deeds

c l a i m

Deeds

c la im

lNot  surpr is ing ly ,  the same
prov i s ions  do  no t  app ly  to  o the r ,
spec ia l l y  d i rec ted  to  ma t te rs  such
a l coho l l c  beve raqe  t ax .  47  D .C .  S

Code  sec t i on  cau t i ons  tha t  i t s
d iscrete refund laws that .  are

as reaf  proper ty  assessments and
3310  (a )  .
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f o r  r e f u n d  i n  a  l e t t e r  d a t e d  M a r c h  3 1 ,  1 9 9 3

I I I .  Opposi t ion Arquments Raised by Taxpaver

In  h i s  Oppos i t i on  to  t . he  Mo t ion  t . o  D ism iss ,  Ask in

makes the fo l lowing arguments.

Pe t i t i one r  d i rec ts  h i s  a t ten t i on  to  Sec t i ons  3303  and

3304  o f  T i t . l - e  47 ,  as  i f  t . he  D is t r i c t  i s  re l y ing  upon  those

por t ions of  the Code as the source of  the 6-month f i l ing

dead l i ne .  Pe t i t i one r  po in t s  ou t  t ha t  t hese  two  sec t i ons

canno t  se rve  as  a  bas i s  f o r  d i sm iss inq  the  i ns t .an t .

Pe t i t i on .

The pet i t ioner  emphasizes that  the Dis t . r ic t  o f

Columbia Cour t  o f  Appeals  has held that  predecessor

ve rs ions  o f  t he  cu r ren t  Sec t i ons  3303  and  3304  do  no t

themsel-ves prov ide the source of  the 5-month f i l ing

deadl ine.  Rather ,  the Cour t  o f  Appeals  concluded that

such prov is ions of  the Code only

prescr ibe procedures f  or  t .he t r ia l
cour t  in  determin ing 'appeals '  f rom
assessments and for  th is  cour t  and
the Supreme Court in reviewing
appea ls  f rom the  t r i a l -  cou r t ' s
dec i s i ons .

C a r t e r - L a n h a r d t .  I n c .  v .  D i s t r i c t  o f  C o l - u m b i a ,  4 L 3  A . 2 d

9 ! 6 ,  9 1 8  ( D . C .  1 9 8 0 ) .  T h e  C o u r t  o f  A p p e a l s  e l a b o r a t e d ,

Thus ,  we are  o f  op in ion  tha t  the
r e f e r e n c e  i n  S  Z 4 L 3 ( a )  t o  S S  2 4 0 3  a n d
2404 was meant  to  se t  fo r th  the
n a t u r e  o f  t h e  j u d i c i a l  r e m e d y
a v a i l a b l e  t o  t h e  t a x p a y e r  c l a i m i n g  a
re fund in  the  event  tha t  he  was
unsuccess fu l -  in  ob ta in ing  such re fund
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f rom the Depar tment ;  i t  was not  meant
to impose on refund c l_a imants the
t ime l imi ta t ion conta ined in  S
2403  . 62

rd .  a t  918 .  ca r te r -Lanhard t  was  a  case  tha t  p ra in l y  d id

not  invorve t ransfer  and recordat . ion taxes.  Rather ,  i t

conce rned  pe rsona l  p rope r t y  t axes .  ?he  appe lLa te  cou r t , s

d iscuss ion,  then,  is  l imi ted to  what .  t .he Code d id or  d id

not  prov ide as far  as personal  proper t .y  tax appeals  are

concerned. .  2

Askin argues t .hat  in  the absence of  any speci f  ic

f i l ing deadl ine that  is  ar t icu lated in  the code,  taxpayers

may take advantage of a general- t .hree-year window of t. ime

wi th in  which to  f i le  an appeal  in  the Super ior  Cour t .

This is indeed what t.he law provides where t.he code is

o the rw ise  s i l en t  on  a  dead l i ne .

The statute of  l imi ta t ions for  super ior  cour t  act ion

i s  se t  f o r th  i n  Sec t i on  301  o f  T i t l e  12 .  I t .  con ta ins

expl ic i t  f i l ing deadl ines for  su i ts  invol -v ing negl igence,

con t rac ts ,  and  o the r  ma t te rs .  The re  i s  no  spec i f i ca l l y

enumerated s t .a tute of  l - imi ta t ion wi th in  Sect ion 301

re lat . ing to  t .ax appeals  or  admin is t rat ive appeals  of  any

k ind.  Thus,  pet i t ioner  says,  taxpayers must  ab ide by the

"ca tch -a I l - "  t h ree -yea r  l im i t  con ta ined  i n  Sec t i on  301  (B )  ,

re la t i ng  to  ac t i ons  ' r f o r  wh ich  a  l im i ta t i on  i s  no t

-'The Cour t  o f  Appea ls  read i l y  acknowledged tha t  the  D is t r i c t
o f  C o l u m b i a  C o d e  h a d  o n c e  i n c l u d e d  a  9 0 - d a y  d e a d l i n e  f o r  f i l i n g
appea ls  f rom persona l  p roper ty  tax  assessments  - -  bu t  tha t  the  Code
h a d  b e e n  a m e n d e d  i n  L 9 7 o  s o  a s  t o  e l i m i n a t e  t . h i s  d e a d l i n e .
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o t h e r w i s e  s p e c i a l - 1 y  p r e s c r i b e d .  r l

Ask in  appears  to  be  under  the  impress ion  tha t  the

m e r e  r e f e r e n c e  t o  S e c t i o n s  3 3 0 3  a n d  3 3 0 4  i n d i c a t e s  t h a t

the  Government  i s  somehow re ly ing  upon such por t ions  o f

t h e  C o d e  f o r  i t s  p o s i t i o n .  T h u s ,  h e  h a s  m i s t a k e n l y  s e i z e d

upon the  quoted  language f rom Car te r -Lanhard t .

U l t i m a t e I y ,  h o w e v e r ,  A s k j - n  i s  m i s t a k e n  b e c a u s e

s i l - e n c e  i n  t h e  C o d e  i s  n o t  a  p r o b l e m  i n  t h i s  c a s e .

IV .  Ad jud i ca t i on  o f  t he  Mo t ion  to  D ism iss

The  D is t r i c t ' s  moL ion  i s  mer i t o r i ous  because  i t

r e l - i es  on l y  upon  the  exp l i c i t  l anguage  o f  Sec t i on  3310 .

The pet i t . ioner ,  in  h is  own p leading,  readi ly  concedes

t .ha t  Sec t i on  3310  app l i es  to  the  impos i t i on  o f  t rans fe r

taxes as wel l -  as recordat ion taxes.3 The Cour t  notes that

Chapt .er  9  of  T i t le  47 speci f ica l ly  embraces the law on

" t rans fe r  t ax  on  rea l  p rope r t y .  "  Sec t . i on  915  o f  T i t l e  47

spec i f i ca l l y  p rov ides  t . ha t  Sec t i on  3310  "sha I1  be

appl icable to  the tax imposed by t .h is  chapter .  "  Sect ion

915  i s ,  i t se l f ,  pa r t  o f  Chap te r  9 .

Where the " recordat ion Lax '  is  concerned,  the Code

con ta ins  an  i den t i ca l  p rov i s i on  i n  45  D .C .  S  935  (1995

Rep l .  )

Hav ing  conceded  tha t  Sec t i on  3310  app l i es  to

reco rda t i on  and  t rans fe r  t axes ,  t he  pe t . i t i one r  has

3oppos i t . ion  a t  page 2
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ef fect ive ly  conceded away h is  case.  The in ternal  language

o f  Sec t i on  3310  con ta ins  an  unamb iguous  6 -mon th  t ime  l im i t

wi th in  which a taxpayer  must  f i le  an appeal  in  the

Super io r  Cour t ,  i f  t he  Recorde r  o f  Deeds  den ies  h i s

request  for  re fund or  i f  s ix  months has e lapsed whi le  the

request  for  re fund has been pending before the Recorder  of

Deeds  w i t . hou t  a  dec i s ion .

s t ra iqht  forward.

Noth ing could be more

Pe t i t i one r  has  m is in te rp re t .ed  the  s ign i f i cance  (o r

l ack  o f  s ign i f i cance )  i n  t he  Governmen t ' s  re fe rence  to

Sec t i ons  3303  and  3304 .  I n  f ac t . ,  ds  a  p rac t i ca l  ma t t e r ,

the Governmenl could have omitted any reference to

Sec t . i ons  3303  and .3304  f r om i t s  quo ta t i on  f r om Sec t i on

3310  i n  t he  Mo t i on .

The above-quoted language f rom Carter- I - ,anhardt  poses

no impediment  to  the Government 's  pos i t ion in  the instant

case .

The Dis t r ic t  o f  Columbia Cour t  o f  Appeals  has held

t .hat  the fa i l -ure t .o  f i le  a  Super ior  Cour t  pet i t ion wi th in

6  mon ths  o f  a  p rope r t y  t ax  assessmen t  i s  su f f i c i en t  t o

depr ive the Super ior  Cour t  o f  jur isd ic t ion to  consider  the

Laxpaye r ' s  appea l . Georqe Hvman Const ruc t ion  Co.  v .

D i s t r i c t .  o f  C o l u m b i a ,  3 l - 5  A . 2 d  I 7 5 ,  I 7 B  ( D . C .  L 9 7 4 ) ;  s e e

F j - r s t  I n t e r s t a t e  v .  D i s t r i c t  o f  C o l u m b i a ,  6 0 4  A . 2 d  1 0 ,  1 l -

( o . C .  L 9 9 2 ) .  A p p l y i n g  t h e  s a m e  p r i n c i p l e  t o  t h e  i n s t a n t

l i t i g a t i o n ,  t h e  p r o p e r  a n d  a n a l o g o u s  r e m e d y  f o r  t h e



Dis t r i c t  i s  t he  d i sm issa l -

o f  j  u r i sd i c t . i on  .

- 8

o f  t h e  P e t i t . i o n  h e r e i n  f o r  l a c k

WHEREFORE, i t  is by t.he Court,

Oc tobe r ,  1996

rhis &" of

ORDERED that .  the Dis t r ic t .  o f  Co]umbia,  s  Mot . ion t .o

D ism iss  i s  he reby  g ranLed ;  and  i t  i s

FURTHER ORDERED, ADJUDGED, AND DECREED that the

ins tan t  ac t i on  i s  he reby  d i sm issed  fo r  l ack  o f

i  u r i  sd i c t  i on  .

C o p i e s  m a i l e d  t o :

R a n d l e  B .  P o l - l a r d ,  E s q .
Ass is tan t  Corpora t ion  Counse l
4 4 L  4 t h  S t r e e t ,  N . W . ,  6 t h  F l o o r  N o r t h
W a s h i n g t o n ,  D . C .  2 0 0 0 1

A .  B r a d l e y  A s k i n ,  E s q .  ( p r o  s e )
5100 Sara toga Avenue
B e t h e s d a ,  M a r y l a n d  2 0 8 1 5
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