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I n  an  op in ion  f i l ed  on  Ju l y  24 ,  1997 ,  t he  D is t r i c t  o f  Co lumb ia

Court of Appeals reversed the judgment that had been entered

against the respondent, in which this Court required a refund of

taxes  w i th  i n te res t .  D i s t r i c t  o f  Co lumb ia  v .  Rose  Assoc ia tes ,  597

A.2d  1235  (D .C .  1 ,997 )  .  Th i s  CourL ' s  j udgmen t  e f fec t i ve l y  was  a

finding that the real property tax assessments in t.hese

consol idated cases was f lawed and that  a  lower  tax assessment  in

each case was warranted. The Court. of Appeals, in i ts own

published opinion, did not order the imposit ion of judgment in

favor of t .he Distr ict of Columbia, nor did i t  order that. a new

tr ia l  be conducted.  Instead,  i t  ordered that .  fur ther  "proceedings"

be commenced on remand.

The reversal yielded an appeltate holding concerning the

importance of  the def in i t ion of  a  capi ta l izat . ion rate as is  found

in Rock Creek Plaza-Woodner  Lt .d .  Par tnership v .  Dis t r ic t  o f

Co lumb ia ,  466  A .2d  853  (O .C .  1983 ) .  I n  Rock  C reek  P1aza ,  t he  Cou r t

of  Appeals  had observed that  a  capi ta l izat ion rate is  t ra  number

representing the percentage rate that taxpayers must recover

annual ly  to  pay the mortgage,  to  obta in a fa i r  re turn on taxpayers '
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equi ty  in  t .he proper t .y ,  and to  pay real  estate taxes. '  rd .  a t .  g5B.

In the instant case, the appellate panel concl-uded that. the

Rock Creek Plaza def in i t ion of  a  capi ta l izat ion rate was not  a

"b ind ing and a l l -encompassing def in i t ion [but  an]  o f t -

repeated d ic tum, noL a b ind ing precedent . .  "  rd .  aL L23 ' t .  The cour t

of Appeals certainly did not forbid or invalidat.e the el-ements of

a capi ta l izat ion rate as descr ibed in  Rock Creek p l -aza,  but

observed that  "  [ t ]  he d isputed language f rom Rock Creek Plaza is

nothing more and nothing less than a handy, but imprecise,

desc r ip t i on  o f  a  techn ica l -  t e rm. r t  I d .  a t ,  1238 .  I n  essence ,  t he

Court of Appeals in the inst.ant case found that the t.r ial court

should not have presumed, ds i t  did, t .hat the Rock Creek plaza

def init ion was the only legit imat,e method of construct, ing a

cap i ta l i za t i on  ra te .

This Court conducted a post-appeal hearing on remand, and

inquired of al- l- counsel as to exactly what they intended to present

in  l ight  o f  t ,he appel la te ru l ing,  € .Cr .  addi t ional  t . r ia l -  test imony,

furt,her argiument of the facts, or addit ional submissions of any

k ind .

Counsel for the Government expressly suggested and requested

an opportunity to reopen the tr ial- record for the addit ion of

fur ther  exper t  test . imony.  At  t r ia l ,  the Dis t r ic t  had not  ca11ed

any exper t  wj -Lnesses to  chal lenge the opin ions of  the Pet i t ioner '  s

expert..

On remand,  the Dis t r ic t  now seeks to  ut i l ize exper t  test imony

in order t.o establish that the valuation methodology that was used
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by the assessor  was "genera l ly  accepted, ,  in  the real  estate

appra isa l  indust ry  as a va l id  form of  determin ing the fa i r  market

va lue of  commerc ia l  rea l t .y .

The Pet i t ioner ,  on the other  hand,  prof fered that  the t r ia l

record i tse l f  a l ready conta ined a suf f ic ient  bas is  upon which th is

Court could reconsider the actual tr ial evidence in ful l  compliance

wi th the appel la te ru l ing - -  and st i l l  render  a verd ic t  in  favor  of

the taxpayer . l

As an a l ternat ive presentat ion,  counsel  for  the pet . i t ioner

a l -so presenLed wr i t ten opin ions of  severa l  d i f ferent  exper ts ,  a l -1

indicating that the methodology used by the Distr ict was not in

fact  a  "genera l ly  accepted"  method of  va luat ion.2 I t  is  known that

the Dis t r ic t  on ly  ut i l ized the capi ta l izat ion met .hod here in for  a

period of three years, and then abandoned it  for i ts own reasons

that  are not  ar t icu l -a ted in  the record.

At  the d i rect ion of  th is  Cour t ,  Pet i t ioner 's  counsel  obta ined

a transcript of t .he orar argument in the court of Appeals and

provj-ded it  to chambers. As part of t .he Court '  s ef fort to decide

how to comply with the appel- late rul j .ng on remand, the Court was in

need of  th is  t ranscr ip t .  The Cour t  had requi red product ion of  th is

t ranscr ip t  because of  the poss ib i l i ty  that  cer ta in  s tatements made

1On November 3,  L997,  counsel  for  Pet i t ioner  f i led a p leading
sty led as "corrected Pet . i t . ioner 's  Br ie f  on Remand. , '  Th is  p leading
contains a logical explanation as t.o why a new tr ial or re-opened
trial is not necessary. The court.,  rather than merely adopting
Pet i t ioner 's  analys is ,  prefers to  ar t icu late th is  po int .  in  i t l  own
fash ion .

2The Court herein does not rely
considerat ion of  th is  ev idence is  not

upon those af f idav i ts ,  as
necessa ry .
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by Government counsel in oral argument had mj-s-characterized the

record and had possibly caused an unnecessary and unwarranted

remand.  I t  was necessary for  th is  Cour t  to  compare the t r ia l

record to  cer ta in  fact .ors  that  seemed to be a guid ing assumpt ion in

the appel la te opin ion.

The Cour t 's  a t tent ion was especia l ly  drawn to a passage in  the

panel 's  op in ion,  in  which the Cour t  o f  Appeals  wrote:

In  shor t ,  the determinat ion of  an
appropr ia te capi ta l izat ion rate for
a part. icular year for a part. icular
properE.y r-s a f a c t  -  s p e c i f i c
determination not susceptible to a
s ingular  def in i t ion.  So long as DFR
baees its decision on a general ly
accepted method, i ts posit ion on the
appropriatenesg of a eelected
capital ization rat,e should be given
due consideration bv the tr ial-
cou r t .

Because the t r ia l  cour t  d id  not  a f ford
that due consideration to DFR'g evidence
supporting i ts choice of capital ization
rates,  we remand these cases to  the t r ia l
courL for  fur ther  proceedings in  l ight  o f
th is  op in ion.

Id .  a t  L238  l emphas is  supp l i ed l .

This Court, ds part of the required remand "proceedings, "

asked counsel to explain the above-quoted language. This quoted

language was inst ruct ive,  in  l ight  o f  the fact  that  the Dis t r ic t  o f

Columbia plainly had not cal led any expert, wiEnese to explain how

i ts  method of  ar r iv ing at  a  capi ta l izat j -on rate in  th is  par t icu lar

case was "genera l ly  acceptedi l  in  the appra isa l  indust ry .

The above-quoted passage from the appellat.e opinion tends to

suggest that there was discrete evidence brought forth by the
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Dist r ic t  a t  t r iar  and that  such ev idence had been improper ly

ignored by the Court.

Counsel -  for  the Pet i t ioner  was concerned that  some mis leading

st.atements had been made by t.he Assistant Corporation Counsel who

argued the appeal -  for  the Dis t . r ic t . .  Pet i t . ioner 's  counsel  suggested

that certain aspects of oral argument. rather than t.he actual-

tr ial record *- may have convinced the appellate court that. certai-n

evidence had been ignored by the tr ial judge, when in fact no such

evidence had ever  been presented.

The lawyer representing the Distr ict before this Court on

remand (and who was also tr ial counsel) could not explain t.he basis

for the quoted language from the Court of Appeals transcript. She

had not  been counsel  for  the Dis t r ic t  on appeal .

urt imately, this Court directed counsel to produce the

transcript of the oral argument, to assist. this Court in isol-ating

exactly what the Court of Appeals might have been told regarding

th is  Cour t 's  fa i lure to  fa i r ly  and proper ly  consider  the Dis t r icL,s

tr ial evidence. This Court decided that an examination of the

t ranscr ip t  a lso would ass is t  th is  cour t  in  comply ing wi th  the

remand order, because this Court woul-d be better informed as to anv

evidentiary gaps that would have to be addressed.

As a background for reviewj-ng the oral argument transcript, i t

i s  re levan t  t o  reca l l  wha t  t he  D is t r i c t ' s  o f f i c i a l s  ac tua l l y  had  to

say dur ing t r ia l  on the subject  o f  how the Dis t r ic t  const ructed i ts

capi ta l izaL:-on rate in  these assessments.

The assessor (Larry Hovermal-e) was not an expert. witness
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and, more importantly, did not even purport to have personal

knowledge as how h is  capi ta l izat ion rate had been formul-ated.  He

had capi tu la ted t .o  the proverb ia l  marching orders of  o ther  people

wi th in  the Depar tment ,  even though he personal ly  d isagreed wi th  t .he

mer i t s  o f  ce r ta in  aspec ts  o f  t he  cap i ta l i za t i on  ra tes  tha t  he  was

requ i red  to  use .

The source of  the assessor 's  capi ta l izat . ion rate was a range

of  ra tes that .  had been d ic tated to  h im by the Of f ice of  Standards

and Review. Hovermal-e did not independent. ly question or test these

capi ta l izat ion rates.  Thus,  the real  focus of  the problem is  upon

the Of f ice of  Standards and Review.

At  t r ia l - ,  th is  Cour t  heard test imony f rom an of f ic ia l  o f

Standards and Review, Mr. Phil l ip Appelbaum.

The practical upshot of his testimony was that. there were

ser ious factual  d iscrepancies in  the dat .a  that  was used to arr ive

at  Lhei r  range of  ra tes.  This  wi tness,  candid ly ,  could not  account

fo r  t he  d i sc repanc ies .

Signif icantly, as this Court observed in i ts Memorandum

Opin ion and Order  f i led on November 30,  1995:

Appelbaum was asked t.o describe the
mathemat ica l  ca lcu lat ions that  were actual ly
employed in  order  to  t . rans late the sa les
inf  ormat . ion in to t .he var ious capi ta l izat ion
raLes f rom which the range was constructed.
He was unable t.o remember anything at al l
about what was actually done with the sal-es
f i gu res .

The inabi l i ty  o f  the Di -s t r ic t  o f  Columbia
to provide t.he Court with the operative facts
as to  how the rates were der ived is  a  factor
that  to ta l ly  compromises the re l iab i l i ty  o f
the range of  ra tes.  In  ot .her  words,  th is
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and, more importantly, did not even purport to have personal

knowledge as how h is  capj - ta l izat ion rate had been formulated.  He

had capi tu la ted to  the proverb ia l  marching orders of  o ther  people

wi th in  the DeparLment ,  even though he personal ly  d isagreed wi t .h  the

mer i ts  o f  cer ta in  aspects  of  t .he capi ta l izat ion rates that  he was

requ i red  to  use .

The source of  the assessor 's  capi ta l izat ion rate was a range

of  ra tes that  had been d ic tated to  h im by the Of f ice of  Standards

and Review. Hovermal-e did not independently question or test these

capi ta l izat . ion rates.  Thus,  the real  focus of  the problem is  upon

the Of f ice of  St .andards and Review.

At  t r ia1,  th is  Cour t  heard test . imony f rom an of f ic ia l  o f

Standards and Review,  Mr.  Phi l l ip  Appelbaum.

The practical upshot of his testimony was t.hat there were

serious factual discrepancies in t.he data that was used t.o arrive

at .  the i r  range of  ra tes.  This  wi tness,  candid ly ,  could not  account

fo r  t he  d i sc repanc ies .

Signif icantly, as this Court observed in i ts Memorandum

Opin ion and Order  f i led on November 30,  l -995:

Appelbaum was asked to describe the
mathemat ica l  ca lcu lat ions that  were act .ua l ly
employed in  order  to  t rans late the sa les
informat j -on in to the var ious capl ta l izat ion
raLes f rom which the range was constructed.
He was unable to remember anyt.hing at aI l
about what was act.ual- ly done with t.he sales
f i gu res .

The inabi l i ty  o f  t .he Dis t r ic t  o f  Columbia
to provide the Court with the operative facts
as to  how the rates were der ived i -s  a factor
that  t .o ta l ly  compromises the re l iab i l i ty  o f
the range of  ra tes.  In  other  words,  th is



7

Court cannot accord these rates any
evident iary  weight  in  the context  o f  a  t r ia l
de novo.

Memorandum opinion and order, dt page 2L. From the face of the

t r ia l  record,  th is  Cour t  p la in ly  d id  not  ignore any ev idence that

alIegedly now supports the posit. ion t.aken by the Dist.r ict. in t.he

Court  o f  Appeals .

This Court. has reviewed the entire record, careful ly taking

into account the admonit ions from the Court of Appeals as to how to

regard t .he Rock Creek Plaza language.  fn  par t icu lar ,  th is  Cour t .

has reconsidered the test imony of  Pet i t ioner 's  exper t  wi tness

without rel iance upon t.he Court 's init ial view that the Rock Creek

P laza  de f i n i t i on  o f  a  cap i ta l i za t i on  raLe  i s  "b ind ing .  "

In analyzing t,he tr ial evidence to reach a verdict on remand,

this Court careful ly considered exactly what the evidence showed

about  the t 'methodology"  that  the Dis t r ic t  had ut i l ized and the

Court has considered whether t.he accept,abil i ty of the methodology

i tser f  is  the real -  issue on t r ia l - ,  ds opposed t .o  the actual

assessments.  This  is  re levant  as to  the f i rs t  prong of  a  de novo

tax appeal ,  because the Pet i t ioner 's  ev idence as t .o  va luat ion only

becomes relevant. i f  the Court, can determine that the oriqinal

assessments were f  lawed or  i -ncorrect .

The only testimony concerning the development of the

Dist r ic t 's  method for  formul-at ing t .he capi ta l izat ion rate used in

these two assessments was the explanat ion f rom Mr.  Appelbaum. In

its f indings of fact and conclusj-ons of Iaw, this Court summarized

his  test imony as fo l - lows:
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He test i f ied that  the rates were det .ermined bv
analyz ing a number of  sources: market
t ransact ions in  the Dis t r ic t  o f  Co1umbia,
publicat. ions and commercial material that. was
avai lab le,  inc lud ing cer ta in  publ i -cat ions of
the Amer ican Counci l  o f  L i fe  Insurance (ACLI)  .

Appelbaum stated that  most  o f  Lhe emphasis
was p laced on what  he descr ibed as the 'd i rect

cap i ta l i za t . i on  me thod . '  Th i s  i nvo l ved
calcu lat ing a capi ta l izat ion rate by d iv id ing
actual  sa les pr ices of  o f f ice bui ld ings in  the
Distr ict of Columbia by either a pro forma
income based on market f igures or the actual
income of  the par t icu lar  sa le proper t ies.  The
theory behind th is  method is  that  i t  should
reproduce a capi ta l i -zat ion rate that  is
exper ienced in  the market .

One of the key assumptions used by
Standards and Review was to assume that
investors would retain a propert.y f or a
min imum hold ing per iod of  seven years.
Appelbaum, however, never explained the
f actual basie for thie aesr::npt,ion about, a
hold ing per iod.

Appelbaum could not recall  how the f inal
conclusions were drawn as to the range of
rates. He acknowLedged that no mathematical
forztula was applied, only that 'a decision was
made.  '

Further, h€ ad:nitted that the rates that
were provided to the asftessors for these tax
years were parEly based upon saleg information
that was fauLty. He adnitted that several
d i f ferent  ea les pr ices were 1 is ted for  the
saLe of  one par t icu lar  o f f ice bui ld ing on 15th
Street ,  N.W. He could not  expla in  the
e r ro r .

Memorandum Opinion and Order, dt pages L1--1-2 lemphasis supp]-iedl .

C1ear1y,  the factual -  wi tness wi th  the most  d i rect  knowledge of

the Dis t . r ic t 's  ra te methodology admi t ted numerous defect .s  in  the

rate ca lcu l -at ion.  This  t rans lates in to an admiss ion that  the

assessments were f lawed. Th is  i s  no t  a  c lose  ques t i on  a t  a l l .
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With the facts remaining unchanged on the subject of whether

the or ig ina l  assessments were f lawed,  the t r ia l  cour t .  is  requi red

to adjudicate (now for  the second t ime)  the de novo ev idence as to

the fa i r  market  va lue of  the subject  proper ty  for  the two Tax Years

in  ques t i on .  As  a  p rac t i ca l  ma t te r ,  t h i s  i s  where  t . he  D is t r i cL ' s

defense or ig ina l ly  co l lapsed,  because of  i ts  fa ta l  dec is ion to  go

to t r ia l  wi th  no exper t  to  chal lenge the appra isa l  o f fered by the

Pet i t ioner .  The Dis t r ic t .  presented no exper t  wi tness who could

provide a competing de novo appraisal for the Court Lo consider.

This Court has reviewed the t.r iaI record and f inds that the

evidence presented as to the de novo value of the property for t,he

two Tax Years is ,  on i ts  own,  sensib le  and reI iab1e.  This  Cour t 's

f indings of fact and conclusions need not be disturbed on remand,

because the testimony was amply supported by the factual and

analy t ica l  mer j - t  o f  the exper t 's  work.  For  the sake of  brev i ty ,

t .h is  Cour t  d id  not  repeat  i ts  in i t ia l  cr i t ique of  the ev idence,  as

preserved in  i ts  or ig ina l  Opin ion.3

To be certain of complying with the mandate for remand

proceedi-ngs, this Court has now reviewed t.he oral argument

transcript of Court of Appeal-s as i t  compares to t.he original tr ial

record. They do not compare favorably.

The most  s t r ik ing por t ion of  the Government 's  ora l  argument

was the point  a t  which the Assis tant  to ld  the panel :

we were using an empirical method which as a
ru le factors in  investor  expectat ion
automat ica l ly  because i t  looks at  i t  a t

3I t  i s  incorpora ted  here in  by  re fe rence.
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investor  behavior .  And,  in  so,  reg:ard less
of what our independent. assessment of the
market was, we were attempting to get away
from that  prec ise ly  by us ing th is  methodology
that. looks at investoi behavior and therefore
factors in  what  the investors themselves th ink
o f  t he  marke t .

Transcr ip t  o f  OraI  Argument ,  d t  page 4I  lemphasis  suppl iedJ.

In context, the gist of the oral argument was a suggestion

that  the methodology used by the Dis t r ic t  in  these cases was a

genuine, recoginized f ormul-a not that i t  was guesswork or

speculative. However, this content, ion cannot be squared with the

candid testimony of Mr. Appelbaum.

The oral argument that was made in the Court. of Appeals was

misleading.a This oral argument by the Dist.r ict assumed t.hat the

assessor  (and/or  St .andards and Review) in  these par t icu lar  cases

actual ly  used and accurate ly  used a so-cal Ied , 'empir ica l

method.  "  However ,  the theoret ica l  quest ion of  whether  the

at tempted methodology i tse l f  was a genera l ly  accepted,  "empir ica l "

met.hod is a red herring.t This abstract question was not. the issue

on t . r ia l .  The issues on t r ia l  were:  (1)  the correctness of  the

assessmenLs t .hemselves;  and (2)  the de novo ev idence as to  va1ue.

On remand,  then,  the Dis t r ic t 's  e f for ts  are focused on resolv ing a

quest ion that  is  not  outcome-determinat ive.

Even assuming arquendo that  the assessor  and t .he Of f ice of

Standards and Review in  these r :ar t icu lar  assessments

nThe Court wil l  not speculate whether thj-s was intentional or
simply the product of the heat. of argument.

s l t  was  a  red  he r r i ng  on  appea l ,  ds  we1 l .
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at t .empted to  employ the so-ca1Ied "d i rect .  capi ta l izat ion ' ,  method

and that such a method is qeneral ly accepted in the appraisaf

industry ,  the Dis t r ic t  o f  co lumbia of f ic ia ls  d id  not  do i t

accurate ly  or  in  a fashion t .hat .  could be factual ly  expla ined.

As the f inder  of  fact ,  there is  noth ing fur ther  for  th is  Cour t

t.o do, except to reconsider the taxpayer, s evidence while

recogniz ing that  the Rock Creek Plaza descr ip t . ion of  a

capi ta l izat ion rate is  not  exc lus ive.  such a recogni t ion,  as a

pract ica l  mat ter ,  does not  change the u l - t . imate resul - t  in  th is  case.

There is no human being who can f i l l  in the factual blanks at

th is  la te date.  Addi t ional  exper ts  cannot  suf f ice as addi t ional

fact  wi tnesses.  This  much is  amply demonstrated by the test imony

of Appelbaum.

Somehow, the Distr ict convinced the Court of Appeals that. the

tr ial court erroneously entered judgment in favor of the taxpayer

pr imar i ly  because i t  re jected,  in  pr inc ip le ,  the so-cal l -ed "d i rect

capi ta l izat . ion method. ' r  Th is  Cour t  d id  f ind faut t  wi th  the extent

to  which th is  method - -  as actual ly  employed - -  appeared to  ignore

the rate def in i t ion (or  ru le  of  thumb) in  Rock Creek P1aza.

Real is t ica l ly ,  however ,  the t ru ly  p ivota l  problem is  that  the

assessment .s  were based upon an arb i t rary  and error- f i I1ed process

t.hat had nothing to do with the theoret. ical- model t.hat the assessor

thought he was using.

Regardless of the technical 1abel that one might put on the

DFR's attempt.ed method or conceptual model for deriving a

capi ta l izat j -on rate in  t .hese cases,  the unrebut ted facts  are:  (1)
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that no one from DFR coul-d account for the confl ict ing, underlying

sales in format ion t .hat  was ut i l ized in  formulat ing the range of

rates t .hat  was d ic t .a ted to  Mr.  Hovermale;  (2)  that  Standards and

Review inexpl icably  incorporat .ed an assumpt ion of  a  to ta l ly

arb i t rary  "hold ing per iod"  of  seven years wi th  no just i f icat ion;

and (3)  that  no ident . i f iab le mathemat . ica l  or  o ther  formula was used

to der ive the rates,  but  that  the DFR s imply  made ' ,a  dec is ion. r l

The facts  of  record easi ly  demonstrate that  no genuinely

object ive process was actual ly  used on these two assessments,

regardless of the labe1 that any expert now might use to describe

it.  On remand, this Court cannot ignore or countenance the use of

inherent ly  fau l ty  and conf l ic t ing sa l -es data,  ds wel l  as the

arbitrary imposit ion of the mysterious 7-year "holding period, " as

the underpinnings of a correct capital izat. ion rate. The "due

consideration" that must be given to this evidence supports the

conclus ion that  the assessments were p la in ly  incorrect  and

unre l i ab le .

Hearing expert test j-mony on

analy t ica l  model  is  o f  no help to  the

defect  in  the assessments was at  the

the wor th of  a  par t icu lar

f inder of fact when the known

execution phase of using the

al leged methodology.

To analogize to  a d i f ferent  subject  mat ter ,  th is  Cour t  is

being asked by the Dis t r ic t  to  hear  exper t  test imony on whether  a

cer ta in  cooking rec ipe is  genera l ly  accepted,  when in  fact  t .he real

problem is that the chef botched whatever recipe he claimed to have

used.  Such exper t  test imony would be a to ta l -  waste of  t ime and
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would make no d i f ference in  the outcome of  th is  case.

Const . i tu t ional ly ,  th is  Cour t  cannot  s i t  for  the purpose of

rendering an advisory opinion as to whether a certain analyt ical

mode l  i s  an r raccep ted"  me thodo logy  i n  t he  app ra i sa l  i ndus t . r y .

Under  the to ta l i ty  o f  c i rcumstances here,  such an exerc ise would be

tantamount to rendering an advisory opinion, since the nub of this

case does not  involve a mere model ,  in  the abst ract .

I t  cannot  be overemphasized that  the Dis t r ic t  consc ious ly

chose to go to  t r ia l  in  these two appeals  wi th  no exper t  test imony.

Like any other l i t igant., i t  must bear the consequences of such a

choice.  In  fact ,  dur ing the era in  which these consol idated cases

wenL to t r ia1,  the Dis t r ic t  proceeded to t r ia l  in  many tax appeals

wi thout  u t i l iz ing any exper t  wi tnesses.  In  the instant  case,  Do

expert can erase the factual errors and arbitrary decision-making

t .hat  wi l l  forever  haunt  these two assessments.

The Distr ict. appears to suggest t.hat since no one can

reconstruct the underlying facts of how the Distr ict made its

ca lcu lat ions j -n  developing i ts  range of  ra tes in  t .hese cases,  the

Superior Court should simply accept as a substitute a blanket

asser t ion that  a  cer ta in  "methodology"  .was used and then

extrapolate cer ta in  facts  f rom that  content ion.  This  is  to ta l ly

unacceptabl -e as a form of  fact - f ind ing.  In  the cr iminal -  l i t igat . ion

arena,  for  example,  i t  would be ut ter ly  absurd and unfa i r  for  a

t.r iaI judge to conclude that a search or arresL was supported by

probable cause merely  by accept . ing a pol ice of f icer 's  conclusory

asser t ion,  I ' I  had probable cause.  ' r  The under ly ing f  acts  of  what
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const i tu ted the "probable causei l  s t i l I  must  proved and subject  to

cross-examinat . ion.  This  pr inc ip le  should be no d i f ferent  in  a tax

appea l .

The Court of Appeals recognized t.hat the determination of a

cap i ta l i za t i on  raLe  i s  " f ac t  spec i f i c r r  i n  each  tax  appea l .  The

speci f ic  facts  in  the instant  cases are that .  the Dis t r ic t ,s

assessments were factual ly  f lawed and based upon a capi ta l izat ion

rate that .  was capr ic ious ly  developed.

The only de novo appraisal evidence t.hat any part.y produced at

t r ia l  was sound and wel l -suppor t .ed.  Even referr ing to  the Rock

Creek Plaza factors in  formulat ing a capi ta l izat ion rate,  the

expert never hinted in any way that t.his did not comport with the

normal method by which this expert 's appraisal would have been

calcu lated.  Cross-examinat . ion d id not .  y ie ld  any such d is t inct ion.6

Thus, there is nothing inherently faulty in the de novo evidence as

to  va l -ue .  The re  i s  no  reason  to  re jec t  i t .

The Court is aware that there are numerous other cases pending

in the Cour t  o f  Appeals  where th is  Cour t 's  appl icat ion of  Rock

Creek Plaza is  a t  issue.  Each case must  be regarded on i ts  own

mer i ts  and i ts  own id iosyncrac ies.  This  Cour t  is  t .empted to  re-

open the t r ia l  record,  i f  for  no other  reason t .hat .  to  foresta l l

fur ther  mis leading content ions by the Dis t r ic t  in  the Cour t  o f

Appeals  as they might  a f fect  o ther  cases.  However ,  upon carefu l

re f lect ion,  th is  would not .  be the proper  ro le  of  th is  Cour t .  In

5The Rock Creek Plaza def in i t ion of  a  capi ta l izat . ion raLe
been used for  many years in  count less cases,  ds the Cour t
Appeals  i tse l f  has recognized in  the instant  appeal .

has
o f
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summary.  th is  Cour t  has no just i f icat ion for  requi r ing Rose

Associates t .o  spend i ts  money on fur ther  l i t igat ion that  is

unnecessary to  resolv ing th is  par ty 's  own business.
r+'t-

WHEREFORE, i t  is  by the Cour t  th is  t )  day of  March,  1998

ORDERED that, upon remand and ful1 reconsideration of the

record,  the verd ic t  in  these cases shal1 not  be modi f ied.  The

judgments s tand as rendered,  in  favor  of  Pet i t ioner .

Copies mai led to :

Gi lber t  A.  Hahn,  Esq.
Counsel  for  Pet i t ioner
815  Connec t i cu t  Avenue ,  N .W. ,  Su i te  501 -
Wash ing ton ,  D .C .  20005

Nancy Smith,  Esq.
Assis tant  Corporat ion Counsel
44L  Four th  S t ree t ,  N .W. ,  5 th  F loo r  Nor th
Wash ing ton ,  D .C .  20001

ClaudeLte Fluckus
Tax Of f icer IFY I ]
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Respondent

ORDER

These cases came on to be heard before the Court on June 6, 1995. Upon the

Petitions filed herein, as amended, the stipulations between the parties and upon

consideration thereof and the evidence adduced at trial, the Court having entered

Findings of Fact and Conclusions of Law filed November 30, 1995, it is by the Court
Iqst \  t

rhrs I auy of .W, /U't-' , 1gg5 hereby

1. ORDERED, ADJUDGED and DECREED that the correct estimated

value for lots 3 and 804 in square 184, the subject property, is determined to be as

follows:

TAX YEAR 1992
Land
Improvements
Total

TAX YEAR 1993
Land
Improvements
Total



2. ORDERED, that Respondent be and hereby is, directed to reduce the

assessment on lots 3 and 804 in square 184 for purposes of District of Columbia real

estate taxes for Tax Year 1992 from $22,627,000 to $16,900,000 consisting of

$12,756,652for the land and $4,143,348 for the improvements.

3. ORDERED, that the Respondent be and hereby is, directed to refund

to Petitioners Tax Year 1992 real estate taxes on lots 3 and 804 in square 184 in the

amount of $123,130.50 with interest flom March 31, 1992 to the date of refund, at

the rate of six (6) percent per annum, the statutory rate as provided by law.

4. ORDERED, that Respondent be and hereby is, directed to reduce the

assessment on lots 3 and 804 in square 184 for purposes of District of Columbia real

estate taxes for Tax Year 1993 from $19,383,000 to $14,800,000 consisting of

$10,461,900 for the land and $4,338,100 for the improvements.

5. ORDERED, that the Respondent be and hereby is, directed to refund

to Petitioners Tax Year 1993 real estate taxes on lots 3 and 804 in square 184 in

the amount of $98,534.50 with interest flom March 31, 1993 to the date of refund,

at the rate of six (6) percent per annum, the statutory rate as provided by law.

coples to:

Gilbert Hahn, Jr., Esq.
Tanja H. Castro, Esq.
Amram and Hahn. P.C.



Suite 601
815 Connecticut Avenue, N.W.
Washington, D.C. 2000G

Nancy Smith, Esq.
Assistant Corporation Counsel

ll D.C. Office of Corporation Counsel
441 Fourth Street, N,W.
6N89
Washington, D.C.20001
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ORDER

rn the previous order signed and docketed by the court on
November 30,  1995,  the Cour t  inadver tent ly  wrote an erroneous case
number on t .he order .  The incorrect  case number appeared as 529L-92
and  5773 -93 .

(/'(q
t h i  s  l :  d a w  o f  f ) c c c m l r e r  l  q q q-  * * J  v e v u r r w v ! .  L J J J I

Wherefore,  i t  is  by th is  Cour t

ORDERED tha t  the  a fo rement ioned order  be  cor rec ted  to  re f lec t
t h e  f o l l o w i n g  c a s e  n u m b e r ,  T a x  D o c k e t .  N o s .  5 2 8 2 - 9 2  & .  5 7 7 2 - 9 3 .

,Judge
Lonq ,
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MEMORANDUM OPINION AND ORDER

This case proceeded to t r ia l  before th is  CourL based upon

pe t i t . i one r ' s  demand  fo r  a  pa r t i a l  r e fund  o f  t axes  pa id  on

commerc ia l  rea l  es ta te  fo r  two  d i f f e ren t  Lax  yea rs :  t ax  yea r  1 ,992

and tax year  l -993.  The Dis t r ic t  o f  Columbia lev ied tax upon what

i t  de te rm ined  was  the  "es t ima ted  marke t  va lue "  o f  t h i s  p rope r t y

du r ing  these  tax  yea rs .

The proper ty  involved is  an of f ice bui ld ing known as the

Commonwea l th  Bu i l d ing ,  l oca ted  a t  L625  K  S t ree t ,  N .W.  i n  t he

Dist . r ic t  o f  Columbia.  I t .  is  denominated as Lot  3  and Lot  804 in

S q u a r e  1 8 4 .

T h r e e  w i t n e s s e s  t e s t i f i e d  a t  t r i a l : t he  assesso r ,

pet i t ioner 's  exper t .  appra iser ,  and a government  wi tness who is  an

of  f  ic ia l  in  t .he Div is ion of  Real -  Proper ty  Assessment  in  the

Depar tment  of  F inance and Revenue.  The Dis t r ic t .  d id  not  ca l l  any

exper t  w i tnesses .

C lass i ca l1y ,  t he  assessmen t  f o r  bo th  yea rs  was  de r i ved  th rough
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appl icat ion of  an analy t , ica l  model  known as the "capi ta l izat . ion of

income approach to  va1ue.  "1 f t  is  one of  three pr imary,

a l ternat ive methods of  appra is ing commerc ia l  rea l  esLate.2 In  the

inst ,ant  case,  both the assessor  and the pet i t ioner 's  exper t  re l ied

upon the I 'capi ta l izat ion of  income approach.  "  Thus,  there is  no

debate about whether the assessor sel-ected the proper formal

approach to  va luat ion.

The Dis t r ic t  o f  Columbia Cour t  o f  Appeals  expl ic i t ly  has

summarized its definit ion and understanding of what is involved in

execut ing the I 'capi ta l izat ion of  income approach"  and what  i t .

assumes an assessor  or  appra iser  is  actual ly  do ing when us ing i t :

Th is  method enta i l -s  der iv ing a 's tab i l - ized

annual net income' by reference to the income
and expenses of the property over a period of
several years. That. annual net income is then
divided by a capital ization rate a number
representing the percentage rate '  that
t.axpayers must recover annually to pay the
mortgage,  to  obta in a fa i r  re turn on
taxpayers' eguit.y in the property, and to pay
rea l  es ta te  taxes .

Rock Creek Plaza-Woodner  Lt .d .  Par tnership v .  Dis t r ic t  o f Columbia,

455  A .2d  857 ,  858  (D .C .  1983 )  ( he re ina f t e r  "Rock  C reek " )  .

In  most  t r ia ls  de novo concern ing appeals  of  commerc ia l  rea l

proper ty  assessments,  the factual  issues of t .en d issolve in to

disput .es over  the correctness of  one or  both of  the two major

components of  th is  method,  j - .  e .  the net  operat ing income of  t .he

p roper t y  ( "NOI " )  o r  t he  cap i ta l i za t i on  ra te .

. ' I t i s a ] . s o c a 1 1 e d s i m p 1 y t h e t | i n c o m e a p p r o a c h . ' ' =

2The o ther  two,  we l l -known methods  are :  (1 )  the  rep lacement
cos t  approach and (2 )  the  compara t ive  sa les  approach.
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As to the net  operat ing income (here inaf ter  "NOI")  o f  th is

proper ty ,  the f igure ca lcu l -ated by t ,he assessor  for  each tax year

was similar to the NOI that was developed retrospectively by

pe t i t i one r ' s  expe r t .  app ra i se r .  The  assesso r ' s  f i gu res  a re  sub jec t

to  at tack for  under ly ing conceptual  reasons that .  are ent i re ly

separat .e  f rom the l i tera l  quest ion of  whether  the Government 's  NOI

was too h igh.  UI t imate ly ,  however ,  the t r ia l  j -ssues focused

pr imar i ly  upon the more cr i t ica l  mat ter  o f  t .he der ivat ion of  the

cap i t a l i za t i on  ra te .

The Dis t r ic t  o f  Columbia,  hav ing ca1led no exper t  wi tness to

defend or  but t . ress t .he assessor 's  dec is ion,  a t tacks t .he

pe t i t i one r ' s  expe r t .  t es t imony  l a rge l y  on  a  ca tego r i ca l  bas i s .  The

D is t r i c t ' s  cha l l enge  i s  embraced  i n  a  boLd  asse r t i on  tha t  t he

de f i n i t i on  o f  " cap i ta l i za t i on  ra te ,  "  as  recogn ized  by  the  Cour t  o f

Appeals in Rock Creek and its progeny somehow violates t.he

s ta tu to ry  de f i n i t i on  o f  "es t imaLed  marke t  va lue . "

In other words, the Government argues that. the Court of

Appeals  i tse l f  has ru led in  a manner  that .  f louts  the re levant

statute and that  the t r ia l  cour t  should ignore the above-quot .ed

language in  Rock Creek.

For  the reasons that .  fo1Iow,  in  the Cour t 's  conclus ions of  law

here in ,  t h i s  Cour t  canno t  ag ree  w i th  the  D is t . r i c t ' s  pos i t i on .

Indeed,  the Super ior  Cour t  has no author i ty  to  overru le the

Dist . r ic t  o f  Columbia Cour t  o f  Appeals  or  to  evade i ts  work ing

def in i t . ions that  under l - ie  i ts  ru l ings,  even i f  th is  Cour t  could
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agree  w i t . h  t he  i n te r i o r  mer i t s  o f  t he  D is t r i c t ' s  a rgumen t .3

Having considered a l l  t r ia l  ev idence,  appl icable Iaw,  and

having made determinat ions as to  credib i l i ty  o f  test imony,  th is

Cour t  renders the fo l lowing f ind ings of  fact  and conclus ions of

l aw .

I .  FINDINGS OF FACT

Pet i t i one r ,  Rose  Assoc ia tes ,  i s  a  genera l  pa r tne rsh ip

organized and ex is t ing under  the laws of  the Dis t . r ic t  o f  Columbia.

I t  has  i t s  p r i nc ipa l  p lace  o f  bus iness  a t  380  Mad ison  Avenue ,  New

York,  New York.  Pet i t ioner  is  the owner of  the subject  proper ty

and  i s  ob l i ga ted  to  pay  a l l  r ea l  es ta te  taxes  assessed  aga ins t  t . he

subject  proper ty .

The improvemenLs on the land consis t  o f  a  12-st .ory ,  h igh-r ise

o f f i c e  b u i l d i n q  t h a L  w a s  e r e c t e d  i n  1 9 4 1 . The  in te r i o r  was

renovated in  1-984.  The bui ld ing has two basements and no park ing.

The  bu i l d ing  has  L02 , I53  square  fee t  o f  ne t  ren tab le  a rea  (9 t ,3q9

fo r  o f f i ces  and  5 ,803  f o r  r e ta i l  spaces ,  and  5 ,001  on  one  o f  t he

lower  l - eve1s .

The  D is t r i c t . ' s  assessmen t  f o r  t ax  yea r  L992 ,  as  o f  January  1 ,

1991 ,  was  522 ,627  , 000  . 4

3 T h e  s u b t e x t  t o  t h e  D i s t r i c t ' s  a r g u m e n t ,  o l r  t h e  m e r i t s ,  i s
b a s i c a l l y  a  c o n t e n t i o n  t h a t  t h e  c a p i t a l i z a t i o n  s h o u l d  h a v e  n o
necessary  connect ion  to  whether  the  properLy  is  opera t ing  a t  a
p r o f i t  o r  p o s i t . i v e  c a s h  f l o w .

nThe Code requ i res  tha t  the  tax  va lua t ion  re f lec t .  the
es t imated marke t  va lue  o f  the  proper ty  as  o f  January  1  p reced ing
t . h e  t a x  v e a r .  4 1  D . C .  S  8 2 0  ( 1 9 8 1 )  .
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The pet i t ioner  d id  appeal  th is  t .ax assessment  to  the Board of

Equal izat . ion and Review.  The Board susta ined the assessment  and

the appeal  to  the Super ior  Cour t  fo l Iowed.

The assessment  for  t .ax year  1993,  as of  ,January 1,  1-992,  was

$19 ,383 ,000 .  Th i s  was  a l so  sub jec t  t o  a  t . ime l y  appea l  t o  t he

Board.  The Board l ikewise susta ined th is  assessment .  Taxes for

both years were t imely  paid.

The person who was the tax assessor  for  both tax years in

d ispute was Mr.  Larry  Hovermale,  a  commerc ia l  assessor  wi th  the

Depar tment  of  F inance and Revenue.

At  t r ia I ,  t .he pet i t ioner  cont .ended t .hat  the fa i r  market  va lue

o f  t he  sub jec t  p rope r t y  was  g l - 6 ,900 ,000  f o r  t ax  yea r  r 9g2  and

$14 ,800 ,000  f o r  t ax  yea r  1993 . These are the va lues that .

correspond to the appra isa ls  rendered by the pet . i t ioner ,  s  exper t

w i t ness .

The  assesso r  was  ca11ed  as  a  w i tness  by  the  pe t i t i one r ,  i _n  i t s

case  i n  ch ie f .

spec i f i ca l r y ,  t he  assesso r  was  asked  a t  t he  ou tse t ,  o f  h i s

test imony whether  he examined sales in format ion for  o ther

proper t  j -es,  as par t  o f  h is  process of  det .ermin ing the

cap i ta r i za t i on  ra tes  app r i cab le  t . o  comparab re  p rope r t i es . s  rn  h i s

test imony,  he made t .he categor ica l  s tatement  t .hat .  he had looked at

"a1I r '  rea l  estate sa les in format . ion in  a compendium popular ly  known

as t .he Per t inent  Dat .a Book (here inaf  ter  "pDB" ) This an annual

< - i' ' l  n F q F  r  n
t  - t t

a  f i n a l  r a t e  t o
t u rn ,  os tens ib ry  were  used  as  a  bas i s  f o r  se lec t i nc r
use as t .o  the subject  proper ty .
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document  that  is  compi led by the s taf f  o f  the Div is ion of  Standards

and Review in t.he Department of Fj-nance and Revenue.

This  Cour t  f inds that  t .he assessor  d id  not  actual ly  rev iew

"a I I "  sa les  i n fo rma t ion .  The  Cour t ' s  re jec t . i on  o f  h i s  t es t imony  on

th is  po int  is  based upon h is  impeachment  wi th  a pr ior  inconsis tent

s tat .ement  that  he made in  a pret r ia l  deposi t ion in  which he was

quer ied on th is  very subject .  He was confronted at  t r ia l  wi th  the

fo l lowing quest ions and answers f rom that  deposi t ion:

O.  Did you use any par t icu lar  sa le or  sa le
[ s i c ]  t o  make  tha t  check?

A .  No .

O.  Are you f  ami l iar  wi th  the sa l -e of  any
proper ty  that  is  comparable to  th is  bu i ld ing?

A There is  no sa le that  is  exact ly
comparable.  There are a lo t  o f  sa les in  the
centra l  bus i -ness d is t r ic t  that  are in  the
sub jec t '  s  ne ighborhood .

Depos i t i on  o f  Hove rma le ,  page  7 , l - i nes  l  t h rough  9 .6

Mr.  Hovermale never  at tempted to  reconci le  h is  d iametr ica l ly

opposed test imony and he,  on the wi tness s tand,  appeared not  to

apprec ia te  the  s ign i f i cance  o f  h i s  i ncons i sLency . l

Having been impeached on th is  bas ic  point ,  Hovermale then

tes t i f i ed  t . ha t  i n  ac tua l i t y  he  mere l y  se lec ted  a  cap i ta l i za t i on

6The contex t  o f  th is  passage is  t .ha t  t .he  assessor  was be ing
quest ioned in  h is  depos i t ion  about  what  he  d id  to  "check"  the
r e s u l t s  o f  h i s  d e v e l o p m e n t  o f  t h e  c a p i t a l i z a t i o n  o f  i n c o m e
approach.  Pet . i t ioner 's  counse l  was  obv ious ly  a l lud ing  to  the
poss ib le  use  o f  the  comparab le  sa les  approach as  an  a l te rna te
ana lys is  tha t  migh t .  have t .es ted  the  accuracy  o f  the  f igures  der ived
through t .he income approach.

TThere  was no  a t tempt  by  the  Government  to  rehab i l i ta t .e  the
w i t n e s s  o n  t h i s  p o i n t .
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ra te f rom a range of  raLes that  were suppl ied to  h im by Standards

and Review. In other words, he made no independent det.ermination

of  the capl ta l izat ion rate but .  accepted pure ly  at  face va lue the

range of  ra tes that  had been developed and c i rcu lated by other

peop le .

In  any event ,  none of  the f igures regard ing capi ta l izat ion

raLes in  the re l -evant  excerpts  f rom the Per t inent  Data Book ment ion

a  cap i t a l i za t i on  ra te  o f  . 0850 .

Quer ied on h is  poss ib le  use of  f inancia l  in format ion f rom

nat . ional - Iy  recognized sources,  Hovermal-e acknowledged that  he d id

not  use any sa les data,  for  example,  f rom the Amer ican Counci l  on

Li fe  Insurance Investment  Bul le t in  because he d id not  consider  th is

data t .o  apply  to  the Dis t r ic t  o f  Columbia.  He d id not  e laborate as

to why he believed that i t .  did not. apply.

The assessor 's  knowledge of  the subject  proper ty  was very

supe r f i c i a l .

Hove rma le  tes t i f  i ed ,  f o r  examp le ,  t ha t  he  was  r rnoL  aware "  o f

any  "poo r  cond i t i on "  o f  t he  bu i l d ing .  Ye t ,  he  admi t ted  tha t  he  d id

not .  know whether  the bui ld ing has a f i re  spr ink ler  system, whether

any dangerous asbestos was st i I I  l inger ing on s i t .e ,  or  whether  the

bui ld ing was in  compl iance wi th  Iaws af fect ing persons wi th

d i sab i l i t i es .  He  ba re l y  knew more  than  a  b r i e f  desc r ip t i on  o f  t he

bu i l d ing  and  i t s  da te  o f  cons t ruc t i on ,  T94 l  - -  and  the  fac t  t ha t

t .he bui ld ing conta ins no park ing spaces.

Hovermale was asked f rank ly  whether  he had taken in to account

whe the r  t he  cap iLa l i za t i on  raLe  o f  . 085  was  su f f i c i en t  t o  cove r
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pa).ment. of the mortgage, payment of real estate taxes, and

prov is ion of  a  return on equi ty .  He repl ied,  nNo.  r t

For  tax year  1993,  the assessor  per formed h is  analys is  in

s imi lar  fashion.  He d id not  re ly  upon the actual  income and

expense history of the property. Whatever he may have learned

about  i t ,  he chose to  ignore i t  to ta l ly  in  favor  of  us j -ng ot .her

dat.a furnished t.o him by the Department of Finance and Revenue.

From th is  data,  he used a va lue of  $23.90 per  square foot  for

o f f i ce  space  and  t . he  f i gu re  o f  $37 .37  pe r  squa re  foo t  f o r  re t .a i l

space.  He test i f ied that  he again d id not  make any adjustments for

actual  income,  actual  expenses,  or  vacancies in  t .h is  bu i ld ing.

Hove rma le ' s  s t ab i l i zed  ne t  i ncome ,  $ l - , 84 I , 394 ,  was  s im i l a r  t o

the  ac tua l  s t . ab i l i zed  i ncome o f  t he  p rope r t y  owner .  None the less ,

Hovermale erroneously used market income and expenses, t.ota1Iy

ignored the contract .  renta l -  in format . ion and the h is t .or ica l  expenses

fo r  t h i s  p rope r t y .

Because an assessment  involves bot .h  the va luat ion of  l -and and

the va luat . ion of  improvemenLs,  the assessor  was quer ied wi th  regard

to how he determined the va lue of  the }and.8 The most  conspicuous

aspect  o f  what .  he d id is  the extent  t .o  which he acted at  odds wi th

h is  own convic t ions,  fo l lowing instead the d ic tates of  t .he Div is ion

of  Standards and Review.

Hovermale  tes t i f ied  tha t  fo r  tax  year  1 -992,  S tandards  and

8 In  t . he  i ns tan t  case ,  t he  l and  compr i ses  two  ad jo in ing  l o t s .
They are considered together ,  the i r  respect ive va lues are set .  for th
separate ly  and la ter  added to the va lue of  t .he improvements ( i .e .
t he  bu i l d ing )  .
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Revj -ew d ic tated that .  assessors were to  recognize an apprec iat ion

factor  o f  33 and L/3 percent  as to  land va lues a subst .ant ia l

increase f rom l -991- .  The d i rect ives to  the assessment  s taf f  took a

sudden turn. For tax year 1993, St.andards and Review decreed that

land va lues were to  be reduced by 18?.

The assessor  s tated t .hat  he had been "  i -nst rumenta l ' ,  in

rev iewing real  estate sa l -es as he took par t  in  th is  group research

process.  However ,  he ind icated that .  he personal ly  d id  not  endorse

the  no t i on  tha t .  a  33  and  f / 3  ?  app rec ia t i on  was  j us t i f i ed .

Despi te  h is  personal ,  profess ional  d isagreement ,  he fo l - lowed the

dict.at,es of Standards and Review anylvay. These land value

pronouncemenLs are found in  the Per t inent  Data Books.  Hovermale

st .a ted t .hat  the Per t inent .  Data Books are only  a guidel ine.

However ,  he d id not .  expla in  why he d id not  ra ise an object ion or

at t .empt  to  modi fy  what  had been communicated to  h im.

Th is  d i scuss ion  o f  how the  assesso r  de r i ved  h i s  l and  va lues

goes t .o  the dept .h  of  h is  analy t ica l  sk i I ls ,  or  lack t .hereof ,  ra ther

than the u l t imate va lue that  he determined for  the 1and.

Pet i t , ioner '  s  exper t  eventual ly  determined not  to  d isput .e  t .he land

value that .  was used by the Dis t . r ic t  in  t .hese assessments.  However ,

the worr isome aspect  o f  what .  the assessor  d id  only  h igh l ights  the

super f i c i a l  qua l i t y  and  un re l i ab i l i t y  o f  h i s  de te rm ina t i on  o f

cap i ta l i za t i on  ra tes .  The  ra tes  a re  a  p i vo ta l  pa r t .  o f  t . he

assessmen ts  and  a re  desc r ibed  as  fo l I ows .

For  both tax years,  the assessor  d iv ided h is  net  operat . j -ng

income f igures by a capiLal izat ion rate.  The rat .e  that  he used for
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1 ' 992  was  8 .5?  and  t he  ra te  t ha t  he  used  f o r  t ax  yea r  1993  was  9 .5? .

Hovermale test . i f ied t .hat  t .hese rates were adequate for  th is

par t icu lar  proper ty  because of  the condi t ion of  the bui ld ing.

However ,  he was unable to  descr ibe the condi t ion of  the bui ld ing

excep t  t o  say  tha t  i t  was  bu i l t  i n  1941 .  Based  on  these  f i - gu res ,

Hovermale ca lcu lated the fa i r  market  va lue of  the proper ty  to  be

$22 ,627 ,000  f o r  t ax  yea r  1 -992  and  $19 ,383 ,000  f o r  t ax  yea r  1993 .

The capi ta l izat . ion rates that  were used by the assessor  were

selected by h im f rom a range of  ra t .es that .  were g iven to  h im by the

St .andards and Review Sect ion of  the Depar tment  of  F inance and

Revenue.  He c la imed that  they were der ived f rom act .ua l  sa les

informat ion of  improved proper t ies in  the Dis t r ic t  o f  Columbia,  as

werr  as t r>ro '  forma net  operat ing incomes,  i .e .  Nors Lhat  were noL

der ived f rom t .he actual  expense and income data for  these

bui ld ings.  The assessor  was unabre to  expra in how t .he pro forma

incomes were der ived.

Hovermale test . i f ied that .  the assessmenL of f ice prepared and

pub l i shed  a  schedu le  ca l cu la t . i ng  a  cap i ta l i za t i on  ra te  us ing  the

mortgage equity band of invest.ment technique (known as the Akerson

format)  .  Th is  schedule inc luded a substanLia l  downward adjustment

of  the rate,  ds a resul - t  o f  an assumpt . j -on of  a  large apprec iat ion

in  va lue .  The  assesso r  t es t i f i ed  t . ha t .  t he  cap i ta l i za t i on  ra te

w i thou t  t h i s  assumpt ion  was  1 ,2 .52  fo r  t ax  yea r  L992  and  L2 .sLz

fo r  t ax  yea r  1993 .  He  admi t ted ,  however ,  t ha t  he  d id  no t  assume

that  the proper ty  would apprec iate by 35? over  severar  years for

tax  yea r  1 -992  and  used  a  ra te  o f  8 .5?  He  acknow ledqed  tha t  when
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the use of  these rates are compared,  the d i f ference in  the

assessmen t ,  i s  $5 ,555 ,888  f o r  t ax  yea r  l - 992  and  $4 ,663 ,623  f o r  t ax

yea r  1993 .

The assessor  agreed,  in  h is  test imony,  that  the capi ta l izat ion

rates that  were used by h im were not  suf f ic ient  to  cover  the annual

mortgage payments,  p lus the real  estate taxes and a fa i r  re turn on

the cash investment  of  the taxpayer .  He admi t ted that  h is  fJ-gures,

in  demonstrat ive i l lust rat ions,  produced negat ive cash f lows for

bo th  yea rs .

whi le  the Dis t r ic t .  re l ied upon the t .est . imony of  an exper t

w i tness  a t  t r i a l  ( summar i zed  i n f ra  he re in ) ,  t he  D is t r i c t  d id

present  a rebut ta l  case in  which i t  o f fered the test imony of

another Department of Finance and Revenue employee t.o further

exp la in  the  sou rce  o f  t he  cap i ta l i za t i on  ra tes  tha t  t he  assesso r

used . f t  i s  use fu l  t o  recap i tu la te  h i s  t es t imony  be fo re

ret rospect ive ly  compar ing the mer i ts  o f  t .he assessments to  the

oppos ing  v iews  o f  t he  pe t i t i one r ' s  expe r t .

The Dis t . r ic t  ca l led t .o  the s t .and Phi l l ip  Appelbaum. He is

employed current ly  as the Act . ing Chief  in  the Standards and Review

Division of the Depart.ment of Finance and Revenue. He was a member

o f  t ha t  s ta f f  du r ing  tax  yea rs  1 ,992  and  1993 .  He  a t tempted  to

expla in how Standard and Review developed the range of  ra tes that

were used by Hovermale and other  assessors.

He test i f ied that  the rates were determined by analyz ing a

number of  sources:  market  t ransacLions in  the Dis t r ic t .  o f

Co lumb ia ,  pub l i ca t i ons  and  commerc ia l  ma te r i a l  t ha t  was  ava i l ab le ,
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inc lud ing cer ta in  publ icat . ions of  the Amer ican Counci l  o f  L i fe

Insu rance  (ACL I ) . e

Appelbaum stated that most of the emphasis was placed upon

what  he descr ibed as the "d i rect  capi ta l izat ion method.  "  This

involved ca lcu lat ing a capi ta l izat ion rate by d iv id ing actual  sa les

pr ices of  o f f ice bui ld ings in  the Dis t r ic t  o f  Columbia by e i t .her  a

pro forma income based on market f igures or t.he actual income of

the par t icu l -ar  sa le proper t ies.  The theory behind th is  method is

that  i t  should reproduce a capi ta l izat ion rate that  is  exper ienced

in  the  marke t .

One of  the key assumpt ions used by Standards and Review was to

assume that  investors woul -d reta in  a proper ty  for  a  min imum hold ing

per iod of  seven years.  Appelbaum, however ,  never  expla ined the

factual  bas is  for  th is  assumpt ion about  a hold ing per iod.

Appelbaum could not  recal l  how the f ina l  conclus ions were

drawn as to  the range of  ra tes.  He acknowl-edged that .  no

mat .hemat i ca l -  f o rmu la  was  app l i ed ,  on l y  t ha t  "a  dec i s ion  was  made . r l

Fur ther ,  he admi t ted that  the rates that .  were prov ided to  the

assessors for  these tax years were par t ly  based upon sal -es

informat ion that  was fau l ty .  He admi t ted t .hat  severa l  d i f ferent

sa les  p r i ces  were  l i s ted  fo r  t he  sa le  o f  one  pa r t i cu la r  o f f i ce

bu i l d ing  on  15 t .h  S t . ree t ,  N .W.  He  cou ld  no t  exp la in  the  e r ro r .

eHe stated that. ACI-.,I  information is only used by Standards and
Review as some type of check to determine whet.her regional (for t.he
Sout .h At lant ic  reg ion)  or  nat ional  ra tes are in  the same "baI Ipark, '
as  cap i ta l i za t i on  ra tes  fo r  D is t r i c t  o f  Co lumb ia  p rope r t i es .  He
acknowledged,  however ,  that  the ACLI  survey does inc lude Dis t . r ic t .
o f  Co lumb ia  sa1es .
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Appelbaum acknowledged t,hat he did not check t.o see whet.her

Lhe capi ta l izat ion rates of fered by Standards and Review were

suff ici-ent to cover a taxpayer's mortgage payments, tax paymenLs,

and a fair reLurn on eguity. Nonet.heless, he observed that when

someone buys an off ice building that buyer rrnormally" j-s expecting

to receive income.

To  cha l l enge  the  D is t . r i c t ' s  assessmen ts  fo r  bo th  yea rs ,

respondent  ca l led to  the s t .and an exper t  wi tness,  Caro l  Mi t ten.

Ms .  M i t t en  i s  an  expe r ienced  app ra i se r  o f  commerc ia l  rea l  es ta te .

She is  a member of  t .he Appra isa l  Inst i tu te and has the MAI

des igna t i on .  She  has  gua l i f i ed  as  an  expe r t  i n  t h i s  f i e ld  i n

va r ious  cou r t s .

Re fe r r i ng  to  he r  ex tens i ve  and  de ta i l ed  wr i t . t en  app ra i sa l s ,

she test i f ied t .hat  for  tax year  i -992 she appra ised t .he subject

p rope r t . y  a t  a  va lue  o f  $16 ,  900 ,  000 . Fo r  t ax  yea r  1993 ,  she

app ra i sed  t he  p rope r t y  a t  $14 ,  800 ,  000 .

Ms.  Mi t ten commenced her  appra isa l  process by not ing the

condi t ion of  t .he real  estate market  a t .  the re levant  dates of

va lua t i on .  She  tes t i f i ed  tha t ,  ds  o f  t he  va lua t . i on  da te  o f  t he

f i r s t  yea r ,  t he  marke t  was  en te r i ng  a  rea l  es ta te  recess ion .

Vacancy rates t .hen were increasing as newly constructed bui ld ings

were  de l i ve red .  Th i s  resu l ted  i n  an  ove rsupp ly  o f  o f f i ce  space  i n

the  D is t r i c t  o f  Co lumb ia .  As  to  t . he  second  yea r ,  she  tes t i f i ed

that  the nat ional  economy had been in  a recess ion for  three

quar te rs .  Ren ts  had  fa l l en  and  the re  was  a  s ign i f i can t  excess  o f

o f f i ce  sDace .
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Appelbaum acknowledged that he did not check to see whet.her

the capi ta l izat ion rates of fered by Standards and Review were

suff icient to cover a taxpayer's mortgage payment.s, tax payments,

and a fa i r  re turn on egui ty .  Nonetheless,  he observed that  when

someone buys an off ice building t.hat buyer rtnormallytt is expecting

to receive income.

To  cha l l enge  the  D is t r i c t ' s  assessmen ts  fo r  bo th  yea rs ,

respondent  caI led to  the s tand an exper t  wi tness,  Caro l  Mi t ten.

Ms.  Mi t . t .en is  an exper ienced appra iser  of  commerc ia l -  rea l  estate.

She is  a member of  the Appra isa l  Inst i tu te and has the MAI

des igna t . i on .  She  has  qua l i f i ed  as  an  expe r t  i n  t h i s  f i e ld  i n

va r ious  cou r t s .

Referr ing to  her  extensive and deta i led wr i t . ten appra isa ls ,

she t .est i f ied that .  for  tax year  1-992 she appra ised the subject

p rope r t y  a t  a  va lue  o f  $16 ,900 ,000 .  Fo r  t ax  yea r  1993 ,  she

appra i sed  t . he  p rope r t y  a t  $14 ,  800 ,  000  .

Ms.  Mi t . ten commenced her  appra isa l  process by not ing the

condi t ion of  the real -  estate market  a t  the re levant  dates of

va lua t . i on .  She  t . es t . i f i ed  tha t . ,  ds  o f  t he  va lua t i on  da te  o f  t he

f i rs t .  year ,  the market .  was enter ing a real  esLate recess ion.

Vacancy rates t .hen were increasing as newly constructed bui ld ings

were  de l i ve red .  Th i s  resu l ted  i n  an  ove rsupp ly  o f  o f f i ce  space  i n

the  D is t r i c t .  o f  Co lumb ia .  As  Lo  the  second  yea r ,  she  tes t i f i ed

t .hat  the nat ional  economy had been in  a recess ion for  three

quarLe rs .  Ren ts  had  fa l - I en  and  the re  was  a  s ign i f i can t  excess  o f

o f f i ce  space .



1-4

The condi t ion of  the subject  proper ty  was wel l  documented by

Mj- t ten.  She test i f ied that .  the bui ld ing was erected in  1-94I  and

that  the in ter ior  was renovated in  l -984.  This  renovat ion as only

cosmet ic  and was not  a  funct ional  make-over .  She st ressed,  for

example,  Lhat  th is  of f ice bui ld ing has smal l  f loor  p la tes,  that  i t .

i s  no t  access ib le  fo r  pe rsons  w i th  d i sab i l i t i es ,  and  tha t  i t  has  no

spr ink ler  system. Also,  i t  does not  conta in park ing spaces.

Rely ing on the income approach,  Mi t t .en carefu l ly  rev iewed the

expense and income h is tory  of  th is  proper ty  over  a per iod of

severaL years.  She scrut in ized the income and expense in format ion

for  the years 1-987 through l -990.  Moreover ,  she examined the rent

ro1 l s  and  l eas ing  i n fo rma t ion  fo r  t h i s  o f f i ce  bu i l d ing .

She test i f  ied t .hat  she re l ied upon the act .ua l -  rents  that  were

received but  that .  she appl ied an economic (or  pure ly  market-based)

ren taL  l eve l  f o r  t . he  vacan t  space  ($24 .00  pe r  squa re  foo t )  .  She

de te rm ined  tha t .  re ta i l  marke t  ren t  was  $40 .00  pe r  squa re  foo t  f o r

t . he  s t ree t  f ron tage .  I n  he r  expe r t  op in ion ,  i t  was  $20 .00  pe r

square  foo t  f o r  rea r  re ta i l  space  and  $15 .00  fo r  t he  }ower  l eve ]

re ta i l  space .  Th i s  resu l ted  i n  a  to ta l  po ten t i a l  g ross  i ncome o f

#2 ,785 ,026 .  F rom th i s  f  i gu re ,  she  sub t . r ac t . ed  a  s tab iL i zed  8Z

vacancy rate and a rent  loss factor ,  to  ar r ive at  an ef fect ive

g ross  i ncome  o f  $2 ,562 ,224 .

As her  next  s tep in  the income approach,  Mi t ten s t .ab i l ized

expenses  a t  $6 .27  pe r  squa re  foo t ,  based  upon  t yp i ca l  ope ra t . i ng

expenses  i n  comparab le  bu i l d ings ,  o r  $640 ,000 .  The  range  repo r ted

was  $5 .50  t o  $8 .25  pe r  squa re  f oo t .  M i t t - en  ne t  one r2 l i ng  i ncome
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was  $ r , 922 ,224 .  M i t t en  t hen  appJ . i ed  he r  cap i t a l i za t i on  ra te

.11382  to  the  Nor  f i gu re ,  Lo  reach  the  es t ima te  marke t  va lue

$15 ,  888 ,280 .

For  the ot .her  tax year ,  Mi t ten 's  analys is  was very s imi lar .

She was abl-e to take advantage of having yet anoLher year, s actual

in format ion at .  her  d isposal .

For  t .ax year  1993,  Mi t ten used t .he act .ua l -  expense and income

data for  th is  bu i ld ing.  For  vacant  of f ice space,  she used the same

market  rent .  va l -ues.  For  the reta i l  space,  she e lected to  apply  the

same market  renta l  ra tes - -  except  for  the category of  rear  re ta i l

space,  whj -ch she est imat .ed to  have a somewhat  increased market

va l -ue of  $22 .  O 0 per  square f  oot .  .

o f

o f

Her analys is  produced a

$2 ,774 ,893  .  F rom t . h i s  f  i gu re ,

and  l oss  o f  8 .0? ,  t o  a r r i ve

A ^

l Z  r  5 5 Z ,  Y U Z .

poten t ia l  g ross  income l -eve l  o f

she subt rac ted  a  sLab i l_ ized  vacancv

at  an  e f  f  ec t . i ve  g ross  income o f

The  No r  ca l - cu la ted  f o r  1993  by  M i t t en  was  $1 ,897 ,902 .  Th i s

f  i gu re  resu l -Led  f  rom sub t rac t i on  o f  s t . ab i l i zed  expenses  a t  g6  .41  o r

55 ,000 .  The  marke t  r ange  t ha t  she  rev i ewed  was  f r om $5 .71  t o  gg .20

per  square  foo t .  M i t t en  cap i ta l i zed  the  Nor  a t  a  ra te  o f  . L2925 ,

t o  y i e l d  a  va lue  o f  $L4 ,799 ,456 ,  r ounded  t o  914 ,800 ,000 .

The  cap i ta l i za t i on  raLes  tha t  were  se lec ted  by  M i tLen  were  the

product  o f  her  appl icat ion of  the f inancia l  band of  invest .ment

techn ique .  Th i s  i s  a  t rad i t . i ona l  me thod  o f  cap i ta t i za t i on ,  so  l onq

as  su f f i c i en t .  marke t  da ta  i s  ava i l ab le .

under  th is  Lechn ique,  the  appra iser  musL deve lop  a  we iqh ted
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component  of  the mortgage and equi ty  factors,  to  ar r ive at  an

overa l l  raLe.  Mi t t .en considered Lypica l -  loan- to-va lue rat ios,  debt

service, and equity dividend rates. She made a study of the

market, including yield rates for comparable investments, surveys

of  ra t .es conducted by the Amer ican Counci l  o f  L i fe  Insurance.  This

survey is  the premier  l is t ,  o f  j -nvestment-grrade mortgage terms.  She

also considered the v j -ews of  the Appra isa l  Inst i tu t .e . The

comparat ive r isk  and lack of  l iqu id i ty  o f  a  rea l  estate investment

suggests the requi rement  of  h igher  y ie ld  rat .es h igher ,  for

example,  than the rates for  Treasury bonds.

A11 of  the sources that ,  she examined pointed to  a

cap i t a l i za t . i on  ra te  o f  9  . 2% to  9  . 32  f  o r  Janua ry  I ,  1991 ,  no t

i nc lud ing  the  D is t r i c t  o f  Co l -umb ia  tax  ra te .  ] 0  She  app l i ed  fac to rs

based  upon  a  72 .% mor tgage  a t  9 .52  fo r  a  te rm o f  30  yea rs ,  f o r  a

cons tan t  o f  . l - 01 .  M i t . t en  es t ima t .ed  t . he  equ i t y  d i v idend  ra te  to  be

7  . O Z . Her  conc lus i on  was  a  cap i t a l i za t i on  ra te  o f  . 11382

(11 .3822 )  ,  i n c l us i ve  o f  t he  t . ax  r a te .

Fo r  t he  second  tax  yea r  i n  d i spu te ,  t l i t t en  a l so  de te rm ined  a

cap i ta l i za t i on  ra te ,  us ing  the  same p rocess .  She  no ted  tha t ,  by

compar ison,  y ie ld  rates were up,  in  recogni t . ion of  t .he real  estate

marke t  recess ion .  She  assumed  fac to rs  o f  a  55?  mor tgage  a t  10 .0? ,

fo r  a  te rm o f  30  yea rs  ,  f o r  a  cons tan t .  o f  . 105 .  She  es t ima ted  the

equ i t y  d i v idend  ra t .e  a t  11 .0? .  She  conc tuded  tha t  t he  l og i ca l

cap i ta l i za t i on  ra te  fo r  t h i s  t ax  yea r ,  f o r  t h i s  p rope r t y ,  was

l o T h e  h i g h e r  t . h e  c a p i t a l i z a t i o n  r a t e ,  t h e  l o w e r  t h e  v a l u e  o f
t h e  p r o p e r t y .
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. 12825  (L2 .825e " )  ,  i n c l us i ve  o f  t he  t ax  ra te .

In  addi t ion to  prov id ing a deta i l -ed explanat ion of  her  own

appra isa ls ,  Mi t ten a lso test i f ied to  her  exper t  op in ion concern ing

the adequacy or  accuracy of  t .he assessments.  In  th is  cr i t ique,  she

noted that  the assessor  fa i led Lo account  for  the actual  income and

expenses of  t .he proper ty .  As to  the capi ta l izat ion rates that .  were

used,  she noted that  they were f lawed or  cast  inLo quest ion by

unexpla ined,  under ly ing errors .  For  example,  she h igh l ighted the

fact  that  t .he so-cal - l -ed range of  ra tes on which he re l ied conta ined

severa l  d i f ferent  raLes at t r ibuted to  t .he same sale of  the same

proper ty . F ina11y,  not ing the requi red e lements of  a

cap i ta l i za t i on  ra te ,11  she  tes t i f i ed  tha t .  Hove rma le ' s  ra tes  were

no t  su f f i c i en t  t . o  p rov ide  a  fa i r  re tu rn  on  the  owner ' s  equ i t y ,

af ter t .he payment of t .he mort.gage and taxes.

I I .  CONCLUSIONS OF LAW

Based  upon  va r ious  fac to rs  se t  f o r th  as  fo l l ows ,  t h i s  Cour t

concludes as a mat ter  o f  1aw that  both assessments were incorrect

and f l -awed and that  the pet i t ioner 's  exper t  has convinc ing ly

calcu lated the est imated market  va lue that  should have been used in

de te rm in ing  tax  l i ab i l i t y .

The Dis t r ic t  o f  Columbia Code resui res the Depar tment  of

t t she  re fe r red  to  the  de f i n i t i on  o f  a  cap i ta l i za t i on  raLe ,  ds
ar t icu lated by the Dis t r ic t  o f  Columbia Cour t  o f  Appeals  in  Rock
Creek  P laza -Woodner  L td .  v .  D i s t r i c t  o f  Co lumb ia ,  i n f ra  ( "a  number
represent ing the percentage rate that  t .axpayers must  recover
annual ly  to  pay t .he mortgage,  to  obta in a fa i r  re turn on taxpayer 's
equ i t y  i n  t he  p rope r t . y  and  t . o  pay  rea l  es taLe  taxes " )
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Finance and Revenue to tax commercial real property based upon the

p roper t y ' s  "esL ima ted  markeL  va Iue . "  As  a  p rac t i ca l  ma t . t e r ,  t . h i s

term refers ident ica l ly  to  the concept  of  fa i r  market  va lue.  The

Dist r ic t  o f  Columbia Code def ines est imated market  va lue as:

1-00 per  centum of  the most  probable pr ice at
which a par t icu lar  p iece of  rea l -  proper ty ,  i f
exposed for  sa le in  the open market  wi th  a
reasonable t ime for  the se l Ier  to  f ind a
purchaser  would be expect .ed to  t ransfer  under
prevai l ing market  condi t ions between par t ies
who have knowledge of the uses to which the
proper ty  may be puL,  both seeking to  maximize
thei r  ga ins and nei ther  be ing in  a pos i t ion to
take advantage of  the ex igencies of  t .he other .

47  D .C .  S  802 (4 )  ( 1981 ) .

A .  Whv  the  D is t r i c t ' s  Assessmen ts  a re  F lawed .

Apply ing a l l  appl icable Iaw,  th is  Cour t  concl -udes that  the two

assessmen ts  a re  i nco r rec t  and  f l awed  fo r  t he  fo l l ow ing  reasons .

F i r s t ,  t he  assesso r  f a i l ed  to  u t i l i ze  t . he  ac tua l  expense  and

income h is tory  of  t .he proper ty  and exc lus j -ve ly  used market  data in

order  t .o  determine ' rneL operat ing income.  "  The pract i -ce or

decis ion t .o  ignore t .he h is tor ic  exper ience of  the bui ld ing runs

afoul  o f  the admonishment  of  the Cour t  o f  Appeals  that  genuine

income and expense in format ion is  to  be considered,  even i f  market

da ta  i s  a l so  a  pa r t  o f  t he  assesso r ' s  va lua t i on .

The Cour t  o f  Appeals  has s tated,  "When an income producing

p roper t y  has  been  in  ope ra t i on  fo r  a  pe r iod  o f  t ime ,  t he  pas t

ea rn ings  ass i s t  t he  assesso r  i n  p ro j ec t i ng  f u tu re  ea rn ing  ab i l i t y . "

D is t r i c t  o f  Co lumb ia  v .  Wash inq ton  Shera ton  Coro . ,  499  A .2d  109 ,

115  (D .C .  1985 ) .  I t  wou ld  be  v i r t ua l l y  imposs ib l e  f o r  a  po ten t i a l

buyer  to  analyze the t rends occurr ing wi t .h  the income st ream of  a
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commerc ia l  proper ty  j - f  such a potent ia l  investor  l i teraI ly  ignores

(or is not. told) what has actually occurred wit.h t.he property as a

prof i t -seeking venture.  "The fundamenta l  not ion that  the market

va lue of  income-producing proper ty  ref lects  the 'present  wor th of

a fu ture income st ream'  is  a t  the hear t  o f  the income

capi ta l izat ion approach.  "  Id .  The reference to  r rar r  fu ture income

stream is  that  o f  t .he subjecL proper t ,y ,  not  the income st ream of

some other  par t icu lar  proper ty  or  sampl ing of  proper t ies.

As counsel -  for  pet i t ioner  recognizes,  the end resul t  o f  us ing

only  market  data was,  pure ly  by acc ident  in  the instant  case,  a  neL

operat ing income that  is  very c lose to  the NOI f igure that  was

der ived by pet i - t . ioner 's  exper t

Even though the i r  respect i -ve f igures are a lmost  the same,  dr

impor tant  pr inc ip le  is  involved:  the assessor  used a def ic ient .

method and this should not be counLenanced by the Court.

Acco rd ing l y ,  i n  o rde r  t o  be  i n te l l ec tua l l y  hones t ,  i t  i s  s t . i l l

necessa ry  i n  a  t r i a l  de  novo  to  scou r  the  f i gu res  o f  bo t .h  pa r t i es .

The Cour t  concludes that  the pet i t . ioner 's  NOI should be adopted by

the Cour t .  Even though the d i f ference is  smal l ,  the Cour t  adopts

the NOI that  was establ ished by pet . i t ioner 's  exper t .  because i t  is

we l l - suppor ted  and  be t te r - suppor ted  (as  i nc lus i ve  o f  ac tua l ,

h is t .or ica l  in format ion regard ing the subject  proper ty)  .

Second ,  t he  cap i ta l i za t i on  raLe  used  by  the  assesso r  was

incorrect  and indeed improper ly  der ived under  the requi rements of

Rock Creek and i ts  progeny.  This  is  not  a  c lose quest ion on the

fac ts  o f  t h i s  reco rd .
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The assessor  candid ly  admi t ted on the wi t ,ness s tand t .hat  he

did not  examine h is  ca l -cu lat j -ons as to  e i ther  tax year  in  order  to

f igure out  whether  h is  capi ta l izat ion rate was suf f ic j -ent  to

account f or payment of mort.gage, pa)rment of taxes, and obtaining a

fa i r  re turn on equi ty .  He made ut ter ly  no pretense of  hav ing done

t . h i s  . 1 2

Third,  to  the exLent  that  the assessor  re l ied s t r ic t ly  upon

the range of rates provided in the Pert inent Data Book, the

assesso r ' s  cap i ta l i za t i on  ra te  was  p re -o rda ined  to  be  fau l t . y .  Th i s

is  because the range of  ra t .es issued by Standards and Review was

i tge l f  based  upon  un re l i ab le  conc lus ions .

A good example of  t .he unre l iab i l i ty  o f  the d ic t .a ted range of

ra tes  i s  t he  manner  i n  wh ich  cap i ta l i za t . i on  ra tes  a re  exp ressed

there in for  prec ise ly  the same sale of  a  s ing le proper ty  in  two

di f ferent  tax years.  This  is  an instance in  which Standards and

Review came up wi th  two ext remely d i f ferent  capi ta l - izat . ion rates

that .  are aLt r ibutable to  the aane sale where there is  no way of

reconci l ing why they are d i f ferenL.

Mr.  Appelbaum was confronted in  h is  test imony wi th  the

fo l lowing facts .  Referr ing to  the Per t inent  Data Books that .  were

admi t ted  i n to  ev idence l3 ,  Pe t i t i one r ' s  counse l  po in ted  to  the  sa le

o f  a  ce r t a i n  o f f i ce  bu i l d i ng  l oca t . ed  on  15 th  S t ree t ,  N .W.  Th i s

bu i l d inq  was  so ld  i n  1990 .  The  1992  Per t i nen t .  Da ta  Book  i nd i ca t .es

r2He seemed to

t 'Respondent '  s
r e  qna r . l -  i  r r e  I  r r

be  d i s t i nc t i ve l v  unconce rned  abou t  t h i s  l - ssue .

Exh ib i t s  1  and  2 ,  f o r  t ax  yea rs  r . 992  and  1993
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tha t  t he  cap i ta l i za t i on  ra te  assoc ia ted  w i th  th i s  sa le  was  6eo .

However ,  in  the Per t inent  Data Book for  tax year  1993,  the Div is ion

s ta ted  tha t  t he  ra te  assoc ia ted  w i th  th i s  sa le  i s  10? .  The  se r ious

discrepancy between these two rates is  to ta l ly  unexpla ined.  fn  h is

t . r ia l  test imony,  Mr.  Appelbaum was unable to  reconstruct  whv the

ra tes  were  d i f f e ren t  f o r  t h i s  bu i l d ing .

super imposed on the rate d iscrepancy for  one of  the most

recenL local -  sa les that .  formed t .he basis  for  the PDB,s range of

ra tes ,  t he re  i s  ano the r  damag ing  no te  to  t . he  D is t r i c t , s  case .

In  h is  test imony before t .h is  Cour t ,  Mr.  Appelbaum was asked to

descr ibe the mathemat . ica l  ca lcu lat ions t .hat  were actual ly  employed

in order  t .o  t rans l -ate the sa les in f  ormat ion in to t .he var ious

cap i ta l i za t . i on  ra tes  f rom wh ich  the  range  was  cons t ruc ted .  He  was

unable to remember anything at. al l  about what was actually done

w i t h  t he  sa les  f i qu res .

The inabi l i ty  o f  the Dis t r ic t  o f  Col -umbia to  prov ide the Cour t

wi th  the operat ive facts  as to  how the rates were der ived is  a

factor  t .hat .  to ta l ly  compromises the re l iab i l i ty  o f  the range of

rates.  In  ot .her  words,  t .h is  Cour t  cannot  accord these rat ,es anl r

ev ident iary  weight  in  t .he context  o f  a  t r ia l  de novo.

On balance,  then,  the ev idence shows that  the Government  is

l -e f t .  w i th  an  assesso r  who  l i t e ra I l y  neve r  add ressed  the  mosL

c ruc ia l  f ac to rs  i n  de te rm in ing  a  cap i ta l i za t i on  raLe  and  who  chose

a rate that  was l imi ted to  a range of  ra tes that  has not  been shown

Lo  be  re l i ab le  i n  t h i s  pa r t i cu la r  i ns tance . Under  these

c i r c u m s t a n c e s ,  e a c h  o f  t h e  a s s e s s m e n t s  a s  w h o l e  m u s t  b e  r e i e c t e d  b v
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the Cour t .  even i f  the Cour t  were to  accept  the assessor ,s  NOI for

each  Lax  yea r . l a

B.  The Correct  Appra isa l  o f  This  Proper ty .

Having concluded that  the or ig ina l  assessments were incorrect

and improperly composed, this court is obligat.ed to determine

whether  the par t icu lar  appra isa l  o f fered by the Pet i t ioner  is

i t .se l - f  correct  and re l iab l -e.  This  Cour t .  concl -udes as a mat . ter  o f

I aw  tha t  i t  i s .

C1ear1y,  the two most  outs tanding and convinc ing aspects of

her  appra isa ls  are (1)  the correct  mix ing of  bot .h  h is tor ica l  income

and expense in format ion wi th  re levant  market  dat .a ,  for  purposes of

developing the NOI for  each year  and (2)  the bet ter -suppor ted and

more  su f f i c i en t  cap i t . a l i za t i on  ra tes  tha t .  she  app l i ed .

Where t .he NOI for  each year  is  concerned,  Mi t t .en,  s  execut ion

of  the income approach is  c lass ic .  She was carefu l  not  to  at t .empt

to re ly  mere ly  upon a snapshot  of  the a l leged market  rents ,  for

example.  Instead,  she examined severa l  years wor t .h  of  actual -

renta l  dat .a  and expense in format ion for  th is  speci f ic  p iece of

proper ty .  This  enabled her  to  see the income t rsLreamrr  over  t ime,

so as to  be in  a pos i t ion to  detect  t rends and pat terns.  When the

real  in format j -on about  an of f ice bui ld ing is  re jected out  o f  hand

l nThe c red ib i l i t y  o f  the  assessor  and the  we igh t  to  be  accorded
h is  tes t . imony was a lso  compromised by  h is  tes t imony concern ing  how
he der ived  the  land va lues .  See tex t .  here in ,  supra ,  a t  page g .
T h i s  t e s t i m o n y  s e r i o u s l y  c a I l s  i n t o  q u e s t i o n  ( 1 )  w h e t h e r  H o v e r m a l e
was in any way intel l -ect.ual ly independent.  of  Standards and Review
in  per fo rming  h is  two assessments  and (2 )  whether  he  had been
s i m i l a r l y  s u p e r f i c i a l -  i n  d e t e r m i n i n g  t . h e  c a p i t a l i z a t i o n  r a t e s  t h a t
w o u l d  a f f e c t .  p e t i t i o n e r ' s  t a x  l i a b i t i t y .
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in favor  of  re l iance upon market  sampl ing,  th is  compromises the

ent i re  enterpr ise of  determin ing the present  va lue of  a  fu ture

j -ncome st ream. For  a potent ia l  buyer ,  there is  on ly  one source for

the  i ncome sL ream tha t  i s  o f  s i gn i f i cance  to  the  buye r ,  i . e .  t he

income sLream of  the of f ice bui ld ing that  is  hypothet ica l ly  be ing

o f fe red  fo r  sa le .

The law requires t.hat t.he taxable value of the property must

ref lect  the r rmost  probable"  pr ice that  could be obta i -ned in  the

open market . .  Thus,  dr  assessor  or  appra iser  must .  pay at tent ion to

what  a buyer  would examine.  Cer ta in ly ,  Do real  buyer  woul -d

categor ica l ly  ignore t .he s ign i f  icance of  the real -  f  igures that

apply  to  the subject .  proper ty .

F ina l1y ,  t he  Cour t  pauses  t . o  no te  tha t  M i t . t en ' s  app ra i sa l s

carry  addi t . ional -  credib i l i t .y  because she appropr ia te ly  mixed actual

income data wi th  market  data.  For  example,  she used actual  renta l

da ta  on l y  fo r  space  tha t  was  ren ted .  Fo r  vacan t  space ,  she  re l i ed

upon comparable market  in format ion to  f i l l  in  the b lanks,  so to

speak.  Where reta i l  space is  concerned,  she d id not  assume that

rents  would be the same for  re ta i l  space that  was s i tuated in  par ts

of  the bui ld ing t .hat  were d i f ferent . .  She drew d is t inct ions between

highest  re ta i l  rents  that  the taxpayer  could command for  I 's t reet

f ron tage"  tha t  i s  mosL  access ib le  to  foo t  t ra f f i c ,  as  opposed  to

the lower rents  for  spaces on the lower level .  This  was a shrewd

and  rea l i s t i c  de ta i l .

The Cour t  has the d iscret ion to  accept  or  re ject .  t .he opin ion

o f  an  expe r t ,  even  i f  t ha t .  expe r t  i s  t he  on l y  expe r t  who  tes t i f i ed
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at .  t r ia l .  Here,  the Cour t  chooses to  credi t  the test imony and

opin ion of  Ms.  Mi t ten.  Her  explanat ions are log ica l  and there is

a so l id  factual  bas is  for  the data upon which she bui l t  her

cap i ta l i za t i on  ra tes .

In  the Cour t 's  v iew,  she re l ied upon sources of  invest .ment

in format ion that  is  par t icu lar ly  re l -evant  to  of f ice bui ld i t r9s,  e .q.

the ACLI  survey.  This  survey is  especia l ly  usefu l -  in  ra te

analysis, because l i fe insurance companies are known to invest

large sums in  commerc ia l  rea l  estate and,  as nat ional  p layers in

the market ,  can choose to d i rect  the i r  investment .s  to  t .he Dis t . r ic t

o f  Columbia or  e lsewhere.  This  is  why the reference to  non-

D is t r i - c t  o f  Co lumb ia  sa les  i s  such  a  use fu l  exe rc i se .

The  cap i ta l i za t i on  ra tes  deve loped  by  M iL t .en  add ress  a l l  o f

the factors that  would normal ly  be s ign i f j -cant  to  a pot .ent . ia l  buyer

who is  seeking to  maximize gains j -n  the open market .  This  is  what

the  Law requ i res  i n  an  assessmenL .  Th i s  i s  wha t  t he  t . r i a l  cou r t

must  invest . igate in  order  to  arr ive at  a  de novo va luat ion.

C.  Why the Rat .e Def in i t ion f rom the Cour t  o f  Appeals  Does Not

V io la te  the  D is t r i c t  o f  Co lumb ia  Code .

This  Cour t .  re jec ts  the  D is t r i c t ' s  nove l  a rgument  tha t  the

d e f i n i t i o n  o f  " c a p i t a l i z a t i o n  r a t e "  t h a t  i s  e n u n c i a t . e d  i n  R o c k

Creek  is  in  conLravent ion  o f  the  D isLr ic t .  o f  Co lumbia  Code.

Th is  Cour t  conc ludes  as  a  mat te r  o f  Iaw tha t  the  Rock  Creek

def in i t ion  on ly  enhances  and c la r i f ies  what  the  Code i t se l f

r e q u i r e s .  T h e  C o d e  d e f i n i t i o n  o f  " e s t i m a t e d  m a r k e t  v a l u e ' l

s p e c i f i c a l l y  r e f e r s  t o  t w o  d i s t . i n c t .  e l e m e n t s  t h a t  a r e  c e r t a i n l y
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embraced by Rock creek 's  d iscuss ion of  the composi t ion of  the

cap i t a l i za t i on  ra te .

F i rs t ,  the code speaks of  se l lers  and buyers who both are

"seeking to  maximize the i r  ga ins.  This  obv ious ly  does not

connot.e buyers who seek to do anyt.hing oEher than purchase a

commercial propert.y for profi t .-making purposes and who seek

anyt.hing other t.han a property that. actually does produce a

posi t ive cash f low of  some k ind,  however  sma11.

second, the code commands the Department. of Finance and

Revenue (and u l t imat .e ly  the cour ts)  to  determine the rmost

probable"  pr ice at  which the proper ty  would be so ld under

"prevai r ing market  condi t ions.  .  "  Even i f  there are a few

potent . ia l  purchasers of  o f f ice bui ld ings who would accept  a

proper ty  wi th  a present  negat ive cash f Iow,  such potent ia l

purchasers do not  re f lect .  what  most  buyers are doing.  r t  is

i1 ]og ica l  to  presume that  most  buyers in  the commerc ia l  market

i n v e s t .  i  n  n r o n e r t ' i  e s  f  h e l _  A : " ^ p  c y e n e r : l  I  r r  
' l  

n n a . i  n ^  mr r r v e p L  l r r  r / i v r / s !  L r E D  L l r q L  q ! u  y e r r s ! q r * J  r . t o n e y .  T h e

language in  Rock creek is  a  tac i t .  recogni t ion of  th is  rear i ty .

rn  other  words,  there is  no basis  for  assuming that  the

"prevai l ing"  tact ic  among of f ice bui ld ing investors is  to  purchase

bui ld ings that  do not  produce income.  The Lerm "prevai l ing"  re fers

to what  is  happening most  of  t .he t . ime or  whatever  const i tu tes

the norm. ls  The statute does hot .  mandate the ca lcu lat ion of

tsTo be pract . ica l ,  th is  Cour t  recognizes t .hat  f rom t ime to t ime
there may be investors who are wi l l ing to  purchase of f ice bui ld ings
tha t  a re  cu r ren t l y  no t  p ro f i t ab te .  However ,  t h i s  i s  no t  d i f f i cu l t
to  understand or  reconci le  when one considers that  such sa les may
ve ry  we l l  t ake  p lace  because  the  ob jec t  o f  t he  pu rchase  has  no th ing
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proper t .y  taxes based upon the behavior  o f  out lyers,  i .e .  investors

who are the except ion to  the norm.t5 The Code's  reference to  the

I topen market"  is  yet  another  ind icator  that  t .he leg is la ture focused

upon what would be important to the universe of typical buyers and

se l l e r s .

F inal ly ,  the s tatutory  mandate of  equal izat ion of  commerc ia l

taxat . ion lT would be v io la ted rather  i ron ica l ly  i f  an assessment .  is

made on the basis  of  a  se l l ing pr ice t .haL appeals  only  to  a subset

of  investors whose purchases are id iosyncraLic . ls  Rel iance upon

unusual  or  h idden investment  s t ra tegies of  a t .yp ica l  investors would

be chaot ic  and ext remely speculat ive grounds for  taxat ion.

The  Governmen t ' s  con ten t i on  rega rd ing  the  pe t i t i one r ' s

re l iance upon Rock Creek is  unpersuasive for  anot ,her  reason.

to  do  w i th  an  a t tempt  to  buy  a  p ro f i t -mak ing  bu i l d ing .  A  good
example would be the purchase of  an unprof i tab le of f ice bui ld ing
fo r  pu rposes  o f  acqu i r i ng  the  under l y ing  l and  fo r  t ' assemb lage"
purposes for  a  larger  development . ,  for  expansion f rom a cont . iguous
bu i l d ing ,  o t  f o r  demo l i t i on  fo r  a  d i f f e ren t  t ype  o f  commerc ia l -
venture a l together .  The mere locat ion of  an unprof i tab le of f i -ce
bui ld ing may have a potent ia l  va l -ue that  can just i fy  some sorL of
payment  for  the improvements as wel l  as the 1and.  The locat ion
issue need only  make sense to  the buyer .  Based upon the s tatute
and case law that  appl ies to  tax va luat ion,  however ,  the cour ts  are
ent . i t led to  assume that  the norm cal ls  for  est . imat . ing market  va lue
o f  an  o f f i ce  bu i l d ing  fo r  sa le  as  an  o f f i ce  bu i l d ing  no t  f o r
sa le  as  someth ing  e Ise .

l6Bowing to  t .he behavior  o f  a typ ica l  purchasers is  a lso not
cons i s ten t  w i th  the  concep t  o f  equa l i za t . i on  t . ha t  i s  ce r ta in l y
impor tant  to  Lhe taxat j -on system.

17As the foundat ion of  the local  rea l  proper ty  tax system,
Congress  i n tended  as  one  o f  i t s  ob jec t i ve  the  "  [ eJ  qu i tab le  sha r ing
of  the f  inancia l  burden of  Ehe government .  o f  the Dis t . r ic t .  o f
Co lumb ia ;  . "  4 ' l  D .C .  S  801 (1 ) .

l 8 S e e  f o o t n o t e  1 5 ,  s u p r a .
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I t  is  ax j -omaLic that  a  t r ia l -  cour t  has no power to  over turn

the decis j -on or  d i rect ive of  an appel la te cour t .  Moreover ,  i t  is

equal ly  bas ic  to  our  system of  just ice that  the decis ion of  a  panel

or division of the Court. of Appeals can only be reversed by the

en t i r e  cou r t  s i t t i ng  en  banc .  M .A .P .  v .  Ryan ,  285  A .2d  310 ,  3 l 2

(D .  C  .  L97 I , '  see  Johnson  v .  Un i t ed  S ta tes ,  510  A .2d  729  ,  73  0  (D .  C .

1992) ;  Asunc ion  v .  Co lumb ia  Hosp .  Fo r  Women,  5 I4  A .2d  T IB7 ,  1189

(D .  C .  1985  )  .

There has never  been an en banc rev iew of  Rock Creek,  nor

could g lovernment  counsel  even account  for  whether  the Dis t r ic t  o f

Columbia has ever  sought  such rehear ing f rom the Cour t  o f  Appeals  -

-  i n  t ha t  case  i t se l f  o r  i n  any  subsequen t  l i t i ga t . i on .  I f  i ndeed

the  Governmen t  has  eve r  reques ted  such  re l i e f ,  i t s  e f fo r t  p la in l y

h a s  n o t  m e t  w i t h  s u c c e s s .  l e Thus ,  t he  de f i n i t i on  o f  a

capi ta l izat ion rate in  the Rock Creek opin ion has never  been

modi f ied by the Cour t .  o f  Appeal -s  en banc or  by the or ig ina l -  panel

i tse l f .  Meanwhi le ,  the s tatute has never  been changed to overr ide

what  the Cour t  o f  Appeals  has wr i t ten in  Rock Creek.

The Government  s t resses that  Rock Creek 's  def in i t ional

language regard ing the e lements of  the capi ta l izat ion rate is  mere

"d ic ta"  and should be ignored by the Super ior  Cour t  for  th is

reason .  Wh i l e  i t  i s  t rue  tha t  a  de fec t .  i n  t he  assesso r ' s

cap j - t a l i za t i on  ra te  was  no t  he ld  to  be  the  keys tone  to  the

leThe Government could
tha t .  i t s  a rgumenE has  been
a s  c o p i e s  o f  p e t i t i o n s  f o r
C o u r t  i s  a w a r e  o f  n o n e .

not  prov ide th is  Cour t .  wi th  any ev idence
presented to  t .he Cour t  o f  Appeals ,  such

r a h o a r i  n a  n r  r e h e a r i  n o  c n  b a n C .  T h i S:ll _
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appel la te d isposi t ion in  Rock Creek,  t .he Dis t r ic t .  o f  Columbia Cour t

of  Appeals  examined prec ise ly  the issue of  the extent  t .o  which a

def in i t ional  underp inning of  a  case even as d ic ta can st i l l

b ind fu ture panels  or  d iv is ions of  the Cour t  o f  Appeals  (and the

t r i a l  cou r t ) . 20  A  good  examp le  i s  f ound  i n  the  op in ion  i n  peop les

v .  Un i t ed  S ta tes ,  640  A .2d  1 -047  (D .C .  L994 )  .

In  Peoples,  the pr inc ip le  issue was whether  Lhe t r ia l  cour t

er red in  fa i l ing to  inst . ruct  t .he jury  that  speci f  ic  in tent  t .o  maim

is  an  e l -emen t  o f  t he  c r ime  o f  mayhem.  Id .  a t  L052 .  De fendan t

t .here in had been convic ted of  th is  cr ime and argued that  th is

prec ise issue had never  been addressed by the Cour t .  o f  Appeals .

The Cour t  o f  Appeals  held that  i t .  was a l ready bound by cer ta in

language  in  p r i o r  dec i s ions  tha t  was ,  i n  a  h lpe r techn ica l  sense ,

only  d ic ta,  but  which was a fundamenta l  assumpt ion under ly ing the

par t . i cu la r  ho ld ings  o f  t . hose  cases .  I d .  a t  1053 .  I n  o the r  words ,

the Dis t . r ic t  o f  Columbia Cour t .  o f  Appeals  fu l ly  suppor ts  and adopts

the pr inc ip le  that  when d ic ta is  par t  o f  t .he context  o f  a  hold ing,

'owhere def in i t ional -  underp innings are concerned,  i t .  is  usefu l
to  recal l  that  in  Rock Creek,  hav ing assumed t .hat  a  capi ta l izat ion
rate musL cover  payment  of  the mortgage and other  e lements,  the
crux of  the hold ing was the arb i t rary  way in  which the t r ia l  cour t
had re ject .ed the test imony of  the taxpayer 's  exper t ,  on the subject
of  the va lue of  the mortgage.  The technica l -  issue of  des igning an
overa l l  ra te to  cover  the payment  of  the mortgage,  taxes and return
on  equ i t y  cou ld  we l l  have  been  a f fec ted  by  the  rea l i s t i c  o r  t rue
meaningi  o f  the s ize of  the mortgage.  I t  was a lJ-eged to be too
large to  encompass merely  the present  wor th of  the bui ld ing.  Thus,
no  one  can  d i sm iss  the  u l t ima te ,  po ten t i a l  connec t i on  be tween  the
p roper  cap i ta l i za t i on  ra te  and  the  spec ia l  f ac to r  o f  an  i n f l a ted
mor tgage .  These  i ssues  can  eas i l y  b lend  toge the r ,  so  tha t  t he
bas i c  e lemen ts  o f  a  cap i ta l i za t i on  ra t .e  mus t  a lways  be  taken  i n to
accoun t ,  even  when  the  ra te  i t se l f  i s  no t  t he  so le ,  i so la t .ed
sub jec t  o f  t he  appea l .
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subsequent  d iv is ions of  the Cour t  are bound by iL  just  as i f  i t

had  been  a  ho ld ing .2 l

Whether  or  not  the def in i t ion of  capi ta l izat j -on rate was the

prec ise hold ing in  Rock Creek,  i t  is  c lear  that  the Cour t  o f

Appeals  i tse l f  re l ied upon t .he quoted def in i t ion in  Rock Creek and

var j -ous subsequent  cases.  Through the years s ince Rock Creek,  our

appel la te cour t  has re l ied upon i ts  def in i t ion as t .he contextual

foundat ion and background for  d isposing of  appeals  f rom assessments

that  were reached through the income approach.  The Rock Creek

Plaza def in i t ion of  what  a capi ta l izat ion rate must  cover  has

re t .a ined  i t s  v i t a l i t y  i n  o the r  appe l l a te  and  t r i a l  cou r t  dec i s ions

in  the  i n te rven ing  L2  yea rs  s ince  i t  was  i ssued .22  See  Wo l f  v .

D j s t r i c t  o f  C o l u m b i a  ,  5 9 ' 7  A . 2 d  1 3 0 3 ,  1 3 0 9  ( D . C .  1 9 9 1 )  .  T h i s  C o u r t

i s  bound by i t .  and the b ind ing ef fect .  cannot  be obl i t .erated or

evaded .

To  boo t . ,  t he  D is t r i c t  p resen ted  no  expe r t  t es t imony  i n  th i s

case to  at tempt  to  prove on t .he mer i ts  that  the Lock Crqek

2 l I ron i ca1 ly ,  t he  "d i c ta "  t ha t  was  a t tacked  by  the  appe l l a te
in  Peop les  a l so  i nvo l ved  de f i n i t i ona l  l anguage  o f  p r i o r  cases .
There,  the Cour t  o f  Appeals  noted that  a t  least  two pr ior  op in ions
of  t .hat  Cour t  had subsumed an acceptance of  the pr inc ip le  that
speci f ic  in tent  to  maim was not  an e lement  of  the of fense.  In  one
of  those cases,  the actual  ho ld ing only  involved a quest ion of
merge r  o f  o f fenses .  Ye t ,  t he  pane l  had  to  accep t  ce r ta in
assumpt . ions about  the e lements of  the of fense of  mayhem in order  to
do i ts  job as to  the narrower issue that  was the subject  o f  the
appea l .  Jus t  as  de f i n i t i ona l  l anguage  i s  d i spu ted  by  the  D is t r i c t
o f  Co lumb ia  i n  t he  i ns tan t  case ,  de f i n i t i ona l  l anguage  was  d i spu ted
in  Peop les  w i th  no  success .

"The Cour t  o f  Appeals  uses th is  def in i t ion in  making
assumpt ions about .  what  assessors and appra isers are act .ua l ly  do ing
or  whaL they ought  to  be doing as they go about  apply ing the income
approach .
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de f in i t i on  i s  f au l t y  o r  un rea l i s t i c .  f n  f ac t ,  t . he  D is t r i c t  has

fa i led to  do so in  aI I  o ther  assessment  appeals  that .  have been

tr ied to  th is  Cour t  prev ious ly .

I t  appears that  the Dis t . r ic t  a t tacks the def in i t ion in  Rock

Creek for  understandable tact . ica l  reasons because i ts  appl icat . ion

so of ten leads to  a concl -us ion that  an assessment  is  incorrect  or

f lawed.  However ,  i t .  is  impor tant .  not  t .o  confuse a tact ica l

pos i t ion wi th  a suppor table lega1 argumenL or  -exper t  ev idence.
noh 'oA 14-

WHEREFORE, i t  is by the Court  this t(  lday of November, l -995

ORDERED, ADJUDGED, AND DECREED that the est imated market val-ue

o f  t h e  s u b j e c t  p r o p e r t . y  w a s  $ 1 6 , 9 0 0 , 0 0 0  f o r  t a x  y e a r  1 9 9 2 ,  o f  w h i c h

f iL2 , '756,  652 is  a t t r ibu ted  to  the  va lue  o f  t .he  land component  and

the  remainder  a t t r ibu ted  to  the  improvements ;  and i t  i s

FURTHER ORDERED, AD.TUDGED, AND DECREED that,  the est. imated

marke t  va lue  o f  the  sub jec t  p roper ty  fo r  tax  year  1993 was

$ 1 4 ,  8 0 0 ,  0 0 0 ,  o f  w h i c h  $ 1 0 , 4 5 1 ,  9 0 0  i s  a t t r i b u t e d  t o  t h e  l - a n d

component  and the  remainder  to  the  va lue  o f  the  improvemenLs;  and

. : t s  . : ^
I L  I 5

FURTHER ORDERED that  Lhe Government . 's  assessment  record cards

fo r  t he  sub jec t  p rope rLy ,  ma in ta ined  by . the  D is t r i c t  o f  Co lumb ia ,

shal l  be corrected to  ref lect  the va l -ues determined by the Cour t  in

t .h is  order ;  and i t  is

FURTHER ORDERED that t.he Distr ict of Columbia shall  refund t.o

the  pe t i t i one r  any  excess  taxes  co l l ec ted  fo r  t ax  yea r  L992  and  tax

yea r  1993 ,  resu l t i ng  f rom t ,he  assessed  va lues  thaL  were  used  as  the

bas i s  fo r  such  taxes ,  i nso fa r  as  those  va l -ues  exceed  those
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determined by th is  CourL;  and i t  is

FURTHER ORDERED that ent.ry of decision shal1 be withhel-d,

pursuant  to  Rule 15 of  t ,he Super ior  Cour t  Tax Rules,  pending

submiss ion by pet i t ioner  of  a  proposed order ,  wi th in  30 days

hereof ,  bear ing appropr ia te refund ca lcu lat . ions.

Cop ies  ma i l ed  t o :

Nancy  Smi t .h ,  Esq .
Assis t .ant  Corporat ion Counsel
44L  4 th  S t ree t ,  N .W.  6 th  F loo r
Wash ing ton ,  D .C .  20001

Gi lbe r t  Hahn ,  Esg .
Tan ja  Cas t ro ,  Ese .
Amram and Hahn
815  Connec t i cu t  Avenue ,  N .W.
Su i t e  501
Wash ing ton ,  D .C .  20005

C h o r r r

Judge
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ORDER

In the previous order signed and docketed by the Court on
November 30,  l -995,  the Cour t  inadver tent ly  wrote an erroneous case
number on the order .  The incorrecL case number appeared as 529L-92
and  s7 i3 -93 .  

? (q
Wherefore,  i t  is  by th is  Cour t  th is  l . '  day of  December,  i -995,

ORDERED that  t .he aforement ioned order  be correct .ed to  ref lect
the  fo l l ow ing  case  number ,  Tax  Docke t  Nos .  5282-92  & .  5772-93 .

Cop ies  Ma i l -ed  to :
Nancy  Smi th ,  Esq .
Assis tant  Corporat ion Counsel
44 ] -  4  t . h  s t ree t  ,  N .W.  5 t .h  F loo r
Wash ing ton ,  D .C .  20001

Gi lbe r t  Hahn ,  Esq .
Tan ja  Cas t ro ,  Ese .
Amram and Hahn
815  Connec t i cuL  Avenue ,  N .W.
Su i t . e  501 -
Wash ing ton ,  D .C .20005
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