§ 3RIOR COURT OF THE DISTRICT ( COLUMBI
SUSTRIOR couﬁ? or ™

COLUMBIA
Tax Division °'”“7'2I va,..ou N
{
HUTCHISON BROTHERS : JuNa6¢Ca }
EXCAVATING CO., INC., : !
Petitioner, : F"_E D ;
: . -
v. s Tax Docket No. 3202-83
DISTRICT OF COLUMBIA, :
Respondent. *
ORDER

This matter came before the Court for hearing on January
9, 1984, on the parties’ cross-Motions for Summary Judgment.
etitioner brought this action to appeal a deficiency assess-
nt requiring payment of motor wehicle fuel taxes pursuant

D.C. Code $§47-1910, et seq. (1973).

The Court has jurisdiction of this appeal by authority
pf D.C. Code §47-3303 and §47-2319 (1981).
I._ BACKGROUND

The material facts are not in dispute. Petitioner is an
xcavating company. Respondent, the District of Columbia,
sessed a tax deficiency in the amount of $51,465.17 and a
nalty of $10,298.03, covering the period from April 1, 1976,

ough March 31, 1981. The subject of the tax was the use o
uel, purchased in Maryland, for excavating equipment on con-
truction projects located in the District. Notice of the
eficiency was provided by letter from the Department of
inance and Revenue dated April 5, 1982. Petitioner received

notice of final determination on September 1, 1982, by

ch the penalty was waived and the tax due was established

as $351,465.17. This amount was paid on January 3, 1983,
Petitioner initially relied on two contentions to
hallenge tax liabiiity. Pirst, it was avrgued that the
xcavating equipment in which the fuel was used should be
classified as "traction engines® and be deemod exempt from
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the fuel . «. Exemption was claimed pur ant to D.C. Code
§47-1902(1) (1973), $47-2302(1) (1981), which defines "motor
vehicle" to exclude "traction engines, road rollers, and
vehicles propelled only upon rails and tracks." The peti-
tioner argued that its excavating machinery, specifically its
bulldozers, scrapers, granrs and loaders, properly were
characterized as “"traction engines" within the meaning of the
%ltatute. The respondent argued that the definitional exemp-
tion had the primary purpose of excluding from the tax fuel
used in equipment traditionally devoted to agricultural pur-

poses, generally tractors or steam locomotives. At the

hearing of the summary judgment motions, the petitioner
conceded that it would not claim exemption based on the view
that its equipment constituted "traction engines.®

Second, petitioner contended that the government viola-
ted the District of cOlumbia'Adminintrative Procedure Act,
D.C. Code §1-1501 et seq. (1973 and Supp. 1977), (1981), by

failing to engage in proper notice and comment rulemaking

during the process of interpreting and implementing congres-

sional amendments to the fuel tax provisions. Petitioner

maintains that tpe government simply ignored required proce-
dure. The government, on the other hand, contends that it

IXI. ADMINISTRATIVE PROCTDURE

The Administrative Procedure Act ("DC APA®) imposes on
e District of Columbia government an obligation to provide
ublic notice and a comment period before establishing cer-
ain policies. Three key provisions clarify this obligation.

r D.C. Code $§1-1506(a) (1981),

[t)he Mayor and each independent agency
shall, prior to the adoption of any rule
or the awnl-ant or rcpeal thoreof,
publish in the District of Colu=bia
Register (unloss all persons subjoct
thereto are narmad and eithor porconally
served or otherwise have actual notioce

did not engage in rulemaking within the meaning of the statutg,
and therefore did not violate the Act's procedural nuaﬂxlu;:j.
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thereof in accordance with law) notice of

the intended action so as to afford interested
persons opportunity to submit data and views
either orally or in writing, as may be
specified in such notice. The publication

or service required by this subsection of any
notice shall be made not less than 30 days
prior to the effective date of the proposed
adoption, amendment, or repeal, as the case
may be, except as otherwise provided by the
Mayor or the agency upon good cause found

and published with the notice.

Lpecifically, this regulatory process is necessary if govern-
Fant action comes within the definition of a "rule,” estab-
lished by D.C. Code §1-1502(6) (1981), as follows:

The term "rule" means the whole or any

part of any Mayor's or agency's rtatenant

of genorel or particular applicabiiity
“ and tuture effeoct cecignec to irwic—2nt,

interprct, or preccribe 1o or ro.iicy or
to aeocrIée the organIzatIon, procedure,
or practice requirements of the Mayor or
any agency.

(Emphasis added.)

he statute further provides,
The term "rulemaking” means Mayor's or
agency's process for the formulation,
amendment, or repeal of a rule.

ese definitions gand procedural requirements for rules have

n variously interpreted a;d applied, as have similar
spects of the federal Administrative Procedure Act, 5 U.8.C.
553 et seq. For example, compliance with the DC APA was held
have been required when the District established a policy
f raising the debasement factor for computing residential
roperty tax. District of Columbia v. Green, 310 A.24 848

(D.C. 1973). The debasement factor represents the proportion
of assessed value that will be subject to tax. 1d. 8imi-
larly, admainistratively instituting a revised formula for
public assistance benefits required prior notice and comment
in accordance with the DC APA. gggghanu v, District of
Columbia, 289 A.2a 17 (D.C. 1972).
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Bach of the above-cited cases involved an administrative
agency's interpretation of statutory provisions. 1In Green,
the assessing authorities were attempting to give effect to

the requirement in D.C. Code §47-713 (1973) that all real

{lestate be taxed based upon its "full and true value.” 310

A.2d4 at 354. 1In Junghans, the government was responding to
congressional amendments aimed at establishment of public
assistance standards that would reflect the cost of living.
289 A.24 at 20. Setting payment formulas was a function of
the District's authority under the Public Assistance Act to
ke necessary rules to carry out the provisions of the Act.l‘

It is axiomatic that the function of interpreting and

#See District of Columbia v. Jones, 287 A.24 816, 820 (D.C.

1972) ("The rulemaking power is merely power to f£ill in the
details within the limitations of the statute."), Batterton v

implementing statutory provisions is the essence of rulemaking

Marshall, 208 U.S.App.D.C. 321, 328 (1980) (“"Legislative

rules . . . implement congressional intent; they effectuate

statutory purposes.”).
In contrast, making a statement merely describing the
effect of existing rhles does not constitute rulemaking.

District of Columbia v, North VWashington Neighbors, Inc.,

367 A.24 143, 147 (D.C. 1976) (Letter from city to senator,

outlining District's view that police regulations required
repairs of water pipes by owners, did not constitute "rule-
making® within the meaning of DC APA.). Nor do rulemaking
procedural requirements apply when the government acts upon
a statute that is plain and needs no interpretation. As was

stated in Smith v, District of Colvrbia,

The processes of rule raking cannot and
should not apply to situations whero the

statutory language and/or cice law is
clear. It is a futile act {0 ask for

views on natters which, as a matter of
law, are foreclosed.

;{.P.C; Code $3402 (83, (84) (Supp IV, 1971), Appendix to
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T... Docket No., 2249 (D.C. Super. .t. June 27, 1974),
102 D.W.L.R. 1509, 1516 (July 26, 1974).

In Smith, the Court (Bacon, J.), relying on the principle thet
*interpretive rule making is designed to cover . . . interpre-
tations of doubtful and ambiguous statutory language,” refused
to impose APA requirements on the District's determination
that a single level of tax assessments (the same debasement
factor applicable across the board) was necessary for all prdp-
erty, whether it has been designated residential or commerciél.
The Court found that the relevant statute was "clear and
unambiguous® in that it could not be said to "delegate
discretionary authority to create classes of taxpayers." 1d.
The policy in issue here i; the District of Columbia's
collection of the fuel tax from those whose activity previ-
ously fell within the off-road use exemption. By applying
the tax to those engaged in .off-road, or "non-highway" uses,
the District is said to have established a policy interpreting
and executing the statute as amended in 1971, a policy peti~-
tioner argues would be properly classified as a "rule." Pre-
viously, the District took the view that if fuel had not beern
purchased or ysed for travel on public roads, there was no

v

requirement to file returns and pay the fuel tax. Petitionei
argues that adopting a different view, in reliance upon con-

gressional action, constituted rulemaking.
This contention requires an examination of the legisla-

tive history of the Motor Vehicle Fuel Tax Act and the rele-
vant congressional amendment. The statute first was enacted

in 1924, imposing a tax on

all motor-vehicle fuels within the District
of Columbia, sold or othorwise disposcd of
by an importer, or used by him in a rotor

vehicle operated for hire or for commercial

purposes . . . .
43 Stat. 106, codified at U.C. Code $47-1901 (1973),

$47-2301 (1981).
The statute defined "importer” as followss

—
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The term "importer” means any person who
brings into, or who produces, refines,
manufactures, or compounds in, the District
of Columbia motor-vehicle fuel to be sold
or otherwise disposed of by him or to be
used by him in a motor vehicle operated for
| hire or for commercial purposes.

43 Stat. 107, codified at D.C. Code §47-1902 (1973),
§47-2302 (1981). .

Importers were required to file reports and pay the tax
monthly. Id4., codified at D.C. Code §547-1904, ~-1906 (1973),
§§47-2304, -2306 (1981). Thus, the tax was imposed broadly
on those who used motor vehicle fuel in the District of

2/
olumbjia, whether or not purchased in the District.

Section 10 of the Act, 43 Stat. 108, provided for re-
funds to those who had purchased fuel in the District of
lumbia for use in agricultural and other equipment not
*intended to be aperated . . B upon any of the public high-
ays of the District of Columbia.'él This provision was

ified at D.C. Code §47-1910. Other than Section 10, the
scheme established by the Act has remained unchanged through and
luding the 1981 edition of the D.C. Code. See D.C. Code
§47-1901 et seq¥ (1973), $47-2301 et seg. (1981).

2/ The fuel tax in the District of Columbia, as in many
urisdictions, focuses upon importation and use. When peti-
tioner purchased its fuel in Maryland for use in the District,
the company was exempt from Maryland's fuol tax, termed a
*license tax,"” Md. Ann. Code art. 56, 5151 (1983), but was
liable for the District's fuel tax. Any contcntion that the
District has engaged in double taxation therefore would be

without merit.

3/ Although there is little elaboration on Section 10 in the
floor debate, the provision was doscribed briefly during
House discussion. Congreseman Thomes D. McReown of Oklahoma,
who had proposed certain penalties for falce refund clains,
explained that "if any man buys gasoline for cleoaning pur-
poses or some other purpose than running an automobile, he
ggg7h7I;2a refund by filing an affidavit." 65 Cong. Rec.
4).
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In .971, Congress repealed Secti. 10, eliminating the
refund procedure. Pub. L. No. 92-196, 85 Stat. 653. The

”1ntended result was to abolish the off-road vehicle use

4/

exenption afforded by Section 10.-" This objective was

mittees stated in their reports that the legislation

repeals the existing motor vehicle fuel
tax exemption for "non-highway use.® The
exemption aliows a purchaser of motor
vehicle fuel for non-highway use . . . to
present . . . a sworn statement in order
that the purchaser may receive a refund

H. Rept. No. 92-598, 92nd Cong., lst Sess. 44; Sen. Rept
“ No. 92-489, 92nd Cong., 1lst Sess. 15-16 (1924).

nor apparent from, the text of the statute as amended. Con-
sequently, those newly subject to the fuel tax might not be
aware of the obligation by reviewing the plain wording of the

remaining provisions. Nonetheless, the Department of Pinance
and Revenue determined that importers of fuel for off-road
uses were obligated after 1971 to file reports and pay taxes
monthly, in accordance with the statute. D.C. Code §§47-1904
-1906 (1973), Q.C. Code §47-2304, -2306 (1981). Subsequent
to the 1971 repeal, the District developed a policy of identid
fying importation and use to which the tax had not earlier

been applied, and assessing tax deficiencies against petitiont

er and others in similar positions. In the instant case,

the taxpayer was faced in 1982 with an assessment covering a

period from April, 1976 through March, 1981.

4/ The literal torms of the refurnd provision addressed only
Tuel purchased within the District, vwhero tm tax io accessoed
with each purchase. As a mattor of practice, the off-road
exemption was applied across tha board to encompass off-road
uses of fuel that had been purchased elsewvhere.

stated in legislative history. Both the House and Senate comf

Elimination of the exemption was neither explicitly stated in}

v
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The Court finds that the District's policy of assessing
such tax deficiencies constituted action interpreting and im-

lementing the amended statute, and therefore was "rulemaking"

ithin the meaning of the DC APA. Consequently, the District
S
as required to proceed by ;atice and comment rulemaking.”

he policy underlying this DC APA requirement is an important
ne. Members of the public should be made aware of impending
vernment action affecting their rights and responsibilities
4 given the chance to influence what action is taken. No-

ice and hearing requirements

reflect{] a deep-seated conviction that
as a matter of sound governmental policy,
parties to be affected by administrative
action should have a full opportunity to
present their views before any official
action is taken.

Junghans, 289 A.24 at 24, quoting F. Cooper, State
Administrative Law 135 (1965).

the instant case, the petitioner was deprived of the oppor-
unity to be apprised of the government's interpretation, to
ice its views on that policy, and to comply with the tax on
ongoing basis agd thus avoid a multiple-~year deficiency

sessnment.
IIX. CONCLUSIONS

%hen the government fails to comply with APA procedures
resulting rule is void, lacking the force of law, and
therefore unenforceable. Sec, e.g., 3atterton v. Marshall,
208 U.8.App.D.C. 321, 338 (1980) ("Normally, a judicial
determination of procedural defect requires invalidation of

the challenged rule.®), City of New York v. Diarmond, 379

3/ The authority to eostablish rules is not hore in dispute;
the city has had such authority fron the inception of the
motor vehicle fuel tax. Sca 43 stat. 110, D.C. Code $47-
1916 (1973), $47-2315 (1981).




{land others in its position made its policy, or "rule," invalid,
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F.Supp. 503, 518 (S.D.N.Y. 1974) (A rule "invalidly promul-
6/
gated” is "void and without legal effect.")”
The District's failure to use notice and comment rule-

making before assessing deficiencies against the petitioner

This result, however, does not mean that petitioner is not
liable for the fuel tax. The relevant principle was articu-
lated by the Supreme Court in a 1936 tax case, in the follow-
ing manner:

The statute defines the rights of the taxpayer

and fixes a standard by which such rights are

to be measured. The regulation constitutes

only a step in the administrative process. It

does not, and could not, alter the statute.
Manhattan General Equipment Co. v. Cormissioner of

Internal Revenue, 297 U.S. 129, 135 (1936).

In the Manhattan General case, the Supreme Court determined

that tax regulations, as amended to conform with earlier

tatutory amendments, were applicable even though the regula-
ions were not amended until after the transaction in issue.
The statute, not the regulation, is the controlling
uthority. With Mfespect to criminal violations of adminis-
ative rules, the same principle has been applied. 1In

ted States v, Hark, 320 U.S. 531, 536 (1944) (federal
rice control regulations), the Court concluded:

¥e hold that revocation of the regulation
did not prevent indictment and conviction
for violation of its provisions at a time
when it remained in forco. Tha roason
for the cormon law rule that the repeal
of a statute ends the powaer to presocute
for prior violations is absont in the
case of a prosecution for violation of

s regulation issued pursuvant to an

6/ Thus for examole in Dintrict of Colu~bia v. CGracn, 310
.24 048 (D.C. 1973), the bictrict'oc 1aiiure to coopliy with

DC APA to institute changes in property assescront lovels
in part lod to the Court's finding that tho rulo was without
foroce. The Court also concluded that equal protection had
been violated by a stcp approach, raising ascescront levels
of a portion of owners at a time to achieve a higher level
for all properties eventually. Id.
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existing statute which exprestes a con-
tinuing policy, to enforce which the
regulation was authorized. Revocation
of the regulation does not repeal the
statute; and though the requlation calils
the statutory penalties into play, the
statute, not the regulation, creates the
offense and imposes punishment for its
/violation.

7

14.
ﬂ The government may, in appropriate cases, make retro-

active rules. If a rule is necessary to effecutate the

statutory design, it logically meets the requirement that
retroactive laws or rules must be reasonable. See K. Davis

nistrative Law Text §5.05 j1972) ("the test is whether

rules are unreasonably retroactive®), citing, e.g., Addison

. HBolly Hill Co., 322 U.S. 596, 620 (1944) (agency ordered

Court to make retroactive rules to avoid "a result con-
rary to the statutory design®).

The Court concludes that the rule involved in the instant
ase was necessary to implementing the statutory design.
le the rule must be held void, as urged in the potitionor'L
tion for Summary Judgment, this invalidation in no way
ffects the requirements established by the statute. There-
fore, no refund ¢f taxes to ths petitioner is warranted. 1In
light of the inherent reasonableness of the policy, no
hallenge having been pursued with respect to the validity
£ the underlying statute, the Court finds that the Distriot
y and should proceed by rulemaking having a retroactive

ffect.
2, <
Wherefore, it is by the Court this AC day of June,

1984,

7/ Accord, Pickus v, Unit~d £tatms Ponrd of Pnrolm, 165 U.8.
app. D.C. 284 (1974) (Dotormination chat Loard icproperly
failed to use notice and coroont ®locs not have ths effoct
£ invalidating past deteraminations of the Board upon the
its of particular cases.").
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ORDERED that the Petitioner's Motion for Summary Judgmeni
is partially granted only insofar as it requests invalidation
of the policy in issue based upon the District's non-compli-
ance with the District of Columbia Administrative Procedure

Act, D.C. Code §1-1501 et seg. (1973 and Supp. 1977), (1981);

and it is

FURTHER ORDERED that the Respondent's Motion for Summary
Judgment is partially granted only insofar as it seeks to
hold petitioner liable for the taxes in issue; and it is

FURTHER ORDERED that the Respondent shall initiate a
rulemaking proceeding in accordance with the requirements of
the District of Columbia Adminil§rative Procedure Act, D.C.
Code §1-1501 et seq. (1973 and Supp. 1977), (1981), for the
interpretation and implementation of the Motor Vehicle Fuel
Tax Act, as amended, D.C. Code §47-1901 et seq. (1973),
§47-2301 et seq. (1981), and .that the rule or rules thus
established shall be retroactive as to tax liability under
the statute for the uses of motor vehicle fuel removed from

exempt status in q;cordaneo with Pub. L. No. 92-196, 85 Btat.

653.

>

Copies to:

C. Prancis Murphy, Coquire
Louis P. Dobbinsc, Coquire
1666 K Street, N.W., Suite 600

Washington, D.C. 20006

ACC Julia L. 8avileo
Officn of th» Corporation Counsel, D.C.

1133 lorth Capitol Otrcet, K.B., Room 238
Washington, D.C. 20002

Jeffrey L. Humbor
Finance Officer, D. C.
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