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FILED

GUT Q. COWERS and JOER J.
wiLsou,

EXZCUTORS AlD TRUSTDDS UNDIR

THE LAST WILL AND TLSTAMINT OF

FULTON R. GRUVER, DECEASED,

Petitioners,

Docket Nos. 3011
and 3013

Ve
DISTRICT OF COLUMBIA,
Respondent,
and
HELEN G. KLINE,

Petitioner,
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DISTRICT OF COLUMIIA,

*e oo 80 s

Respondent.

Upon consideration of the motion of plaintiffs
for summary judgment in tha abdove-captioncd case,
defendant's opposition thereto, and defondant's motion

for summary judgment 9nd the record herein, it 1s this

Eed

~t

-

ORDERED: That the motion of defendant for sucamary
Judgment 18 hereby granted and judgment shall be ontered

in favor of defendants, and the plaintiffs' motiom for

sunmary judgment is denied.
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Send copies to:

Dichard M. TarLr,noq.

900 Waterzacte O0ffice CZuildiang
2600 Virginia Avcaue,N. W,
Washington,D.C. 20037




nichard G. Xline,Zs8q.
1819 O Street,K.Y.
Washington,D.C. 20006

Prenk J. MeDousald,Jr.

Office of the Corporation Counsel
pist. Buildiag, Ln. 306

14th & © Sta.,H.W.
Washington,D.C. 20004

Ms. Carolyn Smith -
Finance Officer, D. C.
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GUY R. DOWERS AND JOIl J. WILSON,:
BEXZCUTORS AUD TRUSTCZIS UNDER
THE LAST WILL AIDD TESTALIINT OF
FULTON R. GRUVER,DECEASED,

Peatit{oners,

v. Docket Koso. 3011

snd 3013
DISTRICT OF COLUMBIA,
Respondent.

and

B4 6¢ e 09 00 se 6 25 00 o0 00 ee se o0

HELEN G. KLINE,
Petitioner,
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DISTRICT OF COLUNDIA,

Respondent.

DATZ750 62 TreT AND CCITCLTNZONS OF

alhs
(IS

In thio action, petitionars ajpcci from a danial
of a claim for refund of unincorporated businecs
franchisce taxac. The cause was hcard Ly this Court
on Septomber 1G6,1902. Dased on the pleadings and
exhibite, and after coamsidering tha arjuments of
counsael, the Court nakos the folliowinz Zindings of

Fact and Concliusions of Law.

TITOXTAN 6T TACE i
d

1. Paotitionor Guy 2. Bowars and Join J. Wiloea

are the Executors esnd Trustees ajppoiated under the

Last U111 end Testamcat of Pulten D, CGruver, decotaed.1
The said Tulton R. Gruvar, deeoased,dicd oa aApzdil 20,
1977, leaving a will adamitted to probate on Hay 24,
19727.
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2. Petitioner Helem G. Kline resides at 3
Primrose Street, Chevy Chase, Maryland. She has
resided at that location at all times relevant to
this cases.

3. Oa January 25, 1950, Jacob S. Gruver died
leaving & will wvhich named Fultomr R. Gruver and Helen
G. Kline, Fultoa'l sister, co~trustees of a residuary
trust. The corpus of the trust included 25 apartment
buildings located in the District of Columbia. Eight
of those buildings were located at Croffut Place,S.E.)
and four of thosa buildings were located at B Streat,
S.B. By direction of Jacob Gruver the trust was to
last for a period of fifteen years. felen G. Kline
and Fulton R. Gruver were beneficiarics of the
trust.

4. Prom the beginning of this residuary trust
until 1its termination 1in 1965, all of the afore-
nentioned properties vere manazed for the trustees
by a management company. The manageunent company
collected the ronts snd paid the following expenses:
insurance, interest, taxes, ealectric and gas, water,
janitors fees, repairs, trash, heat and telephone.

5. Upon the termination of the trust on
Januvary 31,1965, the co-trustees and boneficiaries
became tenants-in-common of the proparties by opera-~-
tion of law. The properties continued to be managed
by the same management company. It continued to
collect rents, and, in generasl, praid the following
expenses: taxes, ineurance, utilities, trash, water,

sever and heat.




6. By deed dated November, 1976, the Croffut
Place properties (8 buildings) and B Streats (4
buildings) properties were conveyed to Croffut Place
Associates. Grantors of the deed were "Fulton R.
Gruver and Helen G. Kline, widow; scle Heirs-at-Law
and Next-of-Kin of Jacob S. Gruver, decessed (Admini-
stration No., 74623) (Mildred G. Gruver, wife of Fulton
R. Gruver joins in this deed to convey whatever
interest she may have)."

7. The purchase price of thesae properties was
to be paid by Croffut Place Associates in inetall-
ments. As of December 31, 1976, Holen G. Kline and
Fulton R. Gruver had received the sum of $86,000.00.
As of Decenber 31,1979, the total purchase price of
$144,000.00 had been received in inotallment payments.

8. On April 20,1977, Pulton R. Gruver died
leaving a will which provided for his rasiduary
estate to be held in two geparaste trusts, the trustees
of aach being Guy R.. Dowars and John J. Wilson.

9. Detween January 1,1977 andé April 20,1977,
$12,500.00 in instsallinment payments {rom tie sale of

Croffut Place and B Street was raccived by Tultom R.

Gruver. A similar sum was received during that period
by petitioner Kline.

10. The Last Will and Testament of Pultoa R.
Gruver was admitted to probate on May 24,1977.

1l. During the period beginning April 20,1977,
and ending Decenber 31,1977, 925,000.00 in 4install~
ments vas received by petitioners ac Trustees.

12. Prior to April 20,1977, neither the Cotate
of Fulton R. Cruver nor the Bxecutors and Zrustees
under the will of Pulton R. Gruver received any income]

from the sale of the Croffut Place snd B Street pro-




perties.

13. The Croffut Place and I Street propertias
are the only piaces of real estate inherited by
Petitioners Kline and Fulton R. Gruver from Jacob S§.
Gruver which were sold by them or their legal r.prcccnia-
tives.

14. Apart rrom the Croffut Place and D Straest
properties, each parcel or lot of recal estate conveyed
under the will of Jacob S. Gruver is today held by
petitioners horqin as apsrtment buildings and
continues to be operated by a management company.

In other words, the unincorporated business continues
to exiast aftar the sale of some, but not all of the
spartment buildinga.

15, On Octobar 22,1979, recpondaent asscssed
a deficiency in tholﬁ:?'anoun: of $12,071.74 against
Belen G. Kline and tho Estate of Fulton R. Gruver.,
Helen G. Kline, on ona hand, and trusteas Dowers
and Wilson, on the other hand, ecach mada saeparate
paymente of approximately one~-half of thie deficiency
in 8 timely fashion to respondent.

16. The total deficiency accesced and paid

as described in paragraph (15) hercof is attributable

to the gain received by the scllars, in the operation

|

of an ongoing unimcorporated buoiness, on the sale of

the Croffut Place and B Strset properties oa the

installment basis.




CONCLUSIONS OF LAW

Petitioners challenge the District of Columbia's
assessment of the unincorporated business franchise

tax on the gain derived from the sale of the
Croffut and B Street properties. Petitioners contend
that the {ax should not have been inpoged since the
sale of the property was an insolated evant which
cannot be grouped along with apartment operations.
Respondent contends that the tax was correctly
assessed since the unincorporated business continued
to operate altcor the sale of the property. Whenever
an unincorporated business wvhich runs and operates
several buildings sells one or more, but not all,
of those buildings, respondent subnits that the
unincorporated business does not cgase. Accordingly,
the gain, 1f any, realized from tuat sale 1is included
in the grosce incomae of the unincorporated business.

Petitioncro iook to support for theolr

position in tho case of Diptriect ol C~i-mbia v,

Dan Laz Anrneeininc, ot al., 261 F.2¢ 376 (D.C. 1958)

This appellata decision affirmed tie trial court's

dacision without reciting amny of the facts of the cnno!

The trial level opinion is informative and provides
a basis for dispoeing of the instant case. I[cn Lar

Annociaten, ot al., v, District of Columdia, Tax

e s

Court, November 15,1957.
The facts im [nn Lnr show that & group of

individuals, associated as Den Lar Associates,
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acquired a group of lots in Squara 31 for the purpose
of constructing an apartment building between May

of 1951 and March of 1952. The land acquired by

Ben Lar Associates contained (1) a small apartaent
building which they operated through an ageat,

(2) an automodi’se parking lot not oparated by them
but remted tarough & real estate agont, and (3) three
snall dwaelling houges ndfopctnted by thomrbdut reonted
by a real egstate agent. Imn Auvguct, 1952, the group
wvas approachad by an interested duyar. Cuhortly
thereafter, 21l of the previously acquired property
wag void. Tho jainm was reported Dy the mombers of
Jon lLar Accocictos in their 1ndividual capacity.

The Diotrict of Columdia datorminad that the agsocia-
tion of iundividuals was an unincorporatad busincss
and that thae gain {rom the ocale clhouid aave been
inciuded in the unincorporated bucineco's taxable
incone.

The trial court comcludad tikat tho gain should
have boen taznod to the mombers in tueir individual
capacity for two recaconal

%2 om fadlividucl shoulid Duy an aparinent
buildin-~, he vould nmot im tlhat troamsactieon

or ot choat todint be earrricn on cm unircoTtporated

dusimonoc. 1If te chould locre tan bDuilidinn to

oomn parson and take mao poart Lim 4tc eporatiom,

he ot ilx wousld not be carcying on an unincorporate
bucdneos. DAnnzdes of Cri-~"ia vl Tanchfend, 86

Uodc[‘;"‘"’ D.Ce &-/;—&/9 VetG wiwm) Z f:‘"”"' Ve
["immArneiing, rrnmne I, Dicevoerw, w8 ohouldd

CoeLGn G0 oﬂe"aco } eho ouildznz wich ¢ho oﬂaﬂlyann
of co:vaccj. 0CCep 0lthaz D7 hLineclf oo thround

an agont, wo vousd ba at,“~cd fa an n”s“co:po:acod

businasa. p"”~’c“ of Coln~"in v, Diclozd, gsupra

}
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CP. Ilint v. Stonr Tx~ey Co., 220 U.S. 107, 51
5.Ct. 342, 5 L.Cé. 3 Anp. Cas, 1°12D, 1312;
Lis%in v. Dintrdict of Ceir—"4in, 75 V.S8.
ADpp.D.C. 303, 130 rF.2d 402. 1If after holdiaj
the property for ocome time he chould cell the
nane, tae unincorporated bucinagss im tac eaco
laot mentioned would ead. Tuc cale tronsaction
vouid aot be an unincorporatad burizces. It
vould be merely am individual celilims proporty,
vao would be required to report par czd incomn
taz upon any tazadla gain. The fac: that ko was
cnsaged ac an unincorporated bucinaca duzian

ic ovmorchip of the cpartmcat bvulidins would
not iczelly sudjoct him to am uninecornorated
buocinans fraachice tax nnasured by the gain from
the sale. (Zom Lar p. 1806)

Petitioners do not quarrel with the first
proposition set forth by Ben Laxr, having admitted
that they operate an unincorporated business. <Their
contention 18 that once they sold the properties,
there operation ceased and so did the unincorporated
business for franchise tax purposos as weco the case
for the gsecond proposition sat forth by "~ L~

However, a different situation ic prasented in
the case at bar. The acoets of the uniocorporated
business consist of several apartment buildingo,
some of which vers sold and some of which continued
to be operated. 7Thus, the unincorporated business
continued and eny gain from the salas of the Croffut
Place and 3 Street proporties should be fnciudad
in the gross incomo of the unincorporated business.

The court's conclusion 1s furthar bolotored by
reference to the relevant statutory activicies.

Chapter 18 of the District of Columdbia Coda,

1981 ed., i5 entitled Inarm~ pAnA Popmahiem Daman,

Subchaptaer VIII under Chapter 10 4s cntitled T~~ rn

Tninenmaenannd Teelerscnn, Goctioa 467-1000.1 of Cude
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ebapter VIIiI ceto out tho definicica of an ulinecorpora ied

business and provides the foliliowiag!:
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Tor purposcs of thio chapter
(not s.onn of thie subclhaptar) ond urnlogs other-
wise recuirad by the comtext, tud woTdo
"unincorporatad businmcss" wcan azy trade or
bucinecos, conducted or onjased in DY cay
indivicual, whethor residcnt or nenrcoldent,
statutory or coomon-law trust, colatn, partner-
ohin, or limited or opecizl aarenerolin, or
1inited or cpaecinsl partacrsiip, ceciecty,
accociation, onaccutor, adnoipictrator, Tcccliver,
truotoe, 1qu1dator, conservator, cornittaa
aosignoc, or by cay other cmntity orF {ldueciory,
otlher tham a tzade or businocs condncetad or
ensazed 4in by aay corporation; and inciudo
any trcdae or busimoosc which 4l condluctad ow
encaned 4Zn by a corporation would be taxadle
under $547-1807.1 and 47-1807.2.

A trade or business is further defined at §47-1801.

ha wvordo "trade or busineos™ Lneciude

tha enracing 4a or carryisms on of any trade,

orofencion, vocatlion or callic: ov comnoreial

cetivisy Zn tho discrict of Columdla, including
2ha perfommance of tha fumciicus ol a ~ubliie
cZflea cad tho leasing of rocl or peroeomal
propacty in the Diotrict of Coiumbian b7 eay
oarpen wvhcther or mot the pritarly Lo lcagad
directiy Dy ouch percon or thiTousa c2 ajent,
end wihother or not such percon in conmaction
with the property.

Under the statute, therafors, the operation of
apartment rental units is an unincorporated business,
even if the operations are conducted by a menagement
company. To reiterate, petitioners do not quarrel
with this point. Since patitioncrs’' unincorxporated
business did not cesse uponm thao scale oOr &ioposition
of part of its holdiange (the tvelve dulidinge), the
taxability of the gain from the tronsaction io
controlled by whethar it (the gain) 4s anm item of
groes inmcome. Jectionm 47-1803.2 of tho D.C. Coda,
1981 ed., in portimont part, dafines gross iacome

for taxation purposes as follows:




The wvords 'rross incoza
ineclude . . . . income dorived {reon any
trade or busincsp or f-lnnm or Anntfenn
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Thie Court concludes, therefore, that the
petitioners wvherc engaged in an unincorporated
business of operating apartment buildings through
a4 managemaent company. This Court further coancludaes
that the unincorporated business did not torminate
upon the sale of some but not all of the acocets of
the business and that, accordingly, the gain derived
is taxablec to tho unincorporated busincss and not

to petitioners in their individual capacities.
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eed Nichard L. Tartr,Doc.
2C0 V¥Waternato 0£{{lico Duilding
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Trank J. McDousald,Jr.

Acoistant Corporatiom Councel,l.C.
Clfien of ¢i.o Corp. Coumsel,D.C.
Noon 306. wiot. :1&8.

14¢h & D Cto.,T.T7.
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