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DISTRICT OF COLUMBIA,
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MEMORAIDUM OPINION

This matter comes before the Court on respondent's Motion
to Dismiss petitioners' complaint seeking injunctive relief and
abatement of a lien on realty, i.e., Lot 872 in Square 401, premises
formerly known as 1120 - 8th Street, N.N.l/ This suit arises
out of the assessment "as a tax" of the costs incurred by the
District of Columbia in causing the demolition and removal of
petitioners' building, after prcper notice of the order of
condemnation, and the threatened advertisement and sale of the
realty on which such building was situated, pursuant to D. C.
Code 1973, §5-622. For purposes of the motion, the factual
allegations set forth in petitioners' pleadings and affidavit
will be deemed admitted and true. For reasons which will be
discussed herein, the Court finds that it lacks jurisdiction to
hear and determine the subject matter of the complaint.

The relevant facts, as.derived frcm the pleadings,
affidavits, testimony at the heariry and oral argument, can
be briefly summarized. The building in gquestion hac becn

substantially destroved in the 1968 riots. Trereafter,

[}

T7 Yhe ¢ imint wvs erizioal. ., f11cd in tae civii uivioion, but
another Judae of this Court ceteorrinzd that tre Civil Givision
is without jurisdiction and curiitied tne case to tne lax Division.
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petitioners on August 3, 1970, were ordered to show cause why

the building should not be condemned by the Board for the
Condemnation of Insanitary Buildings (Board) in accordance

with D.C. Code 1973, 85-618. nfter receiving no response

from petitioners, the Board issued an order condemning the

building in the latter part of September, 1970, and notified

the petitioners in writing on October 2, 1970, of the condemnation,
allowing them six months within which to either repair the
discovered deficiencies or to have the building demolished.

See, D.C. Code, 835-618, 5-620. On April 3, 1973, petitioners

|
i were notified in writing that the period of time alloted them

! for repair or demolition of the building had elapsed and that

the Board would proceed to repair or demolish it pursuant to

? D.C. Code, 85-622. The Board also informed the petitioners that

the cost of repair or demolition and the cost of advertising

2 or publication of the property would be "assessed by the
| Commissioner as a tax against the premises on which such

2 building * * * was situated.”" D.C. Code, §5-622.

Between April and November of 1973, there was an exchange

! of written correspondence between the Board and petitfioners

concerning the procurement of a contractor to demolish the building

}.through the submission of bids and as to the appropriate cost

; involved. The initial bidding was opened on September 13, 1973,

and the Jowest bid submitted was for $9,500.00 Petitioners

l were notified of the bid by letter dated October 4, 1973, from

" the Board (Petitioners’ Exh. 3)." The petitioners then by letter
? dated October 9, 1973, requested a short extension of time within
i_ which to negotiate their own bids (Governtent's Exh. 2). The

i Board acquiesced by letter dated October 25, 1973, and requested
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that petitioners notify the Board when they cbtained their own
contractors so that it could withdraw the contractors from whom

it had received bids (Petitioners.Exh. 1). The earlier bid of
$9,500.00 was rejected by the Board as being too high. New bids
were then sought by the Board and on November 19, 1973, bidding
opened. The lowest bid at that time was in the amount of $2,185.00.
The petitioners were advised of the results of the bidding by
telephone on that same.date (Government's Exh. 3).

According to the affidavit of petitioner Jerome Markowitz,
he advised the Board on or about November 19, 1973, %hat petitioners
had obtained a bid to have the work done at a ccst of $2,850.00.
Petitioners, however, did not accept this bid allegedly in the
expectation that the Board would have the work done at their
lower bid. Unfortunately, the Board's lowest bid of $2,185.00
was withdrawn on December 3, 1973, and the Board ultimately had
the building demolished on May 10, 1974, at a cost of $5,000.00,
the next lTowest bid. On June 4, 1974, petitioners were notified
of the assessment of the costs incurred by the Board for the
demolition and removal of the building as a tax against their
property. Petitioners did file an official notice of protest
on August 2, 1974, contesting the amount and Tevy of the tax.g/
The District then notified petitioners on or about August 31, 1976,
of its intention to publicly advertise the property in December,
1976, amo;g other parcels of realty being advertised for sale

for the collection of delinquent real estate taxes and to sell

the property in January, 1977, for the delinquent taxes pursuant

to D. €. Code, 85-622.

27 Vie note that the ConcGinat oh Slu..te in Gdesticn nore,
D. C. Code, 83-61f et s¢qg., Cees 1.2t orovide any such
adininistrative reviaw,
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Congress has given the Tax Division of this Court exclusive
Jurisdiction "to review the validity and amount of assessments of
tax made by the District of Columbia,” under D. C. Code 1973,
§11-1202. However, D. C. Code 1973, §47-2410 provides that:

No suit shall be filed to enjoin the ‘

assessment or collection by the District

of Columbia or any of its officers, agents,

or employees of any tax.
On the federal level, the Anti-Injunction Act, 26 U.S.C. 87421(a)
(1973), similarly prohib%ts suits for the purpose of restraining
the assessment or collection of any tax. Since Congress enacted
both statutes, it is appropriate to look to the judicial decisions
interpreting the federal statute in order to determine the relevant

standards to be applied with respect to 347-2410.

The Supreme Court recently in Bob Jones University v, Simon,

416 U.S. 725 (1974), and Alexander v. "Americans United," 416

U.S. 752 (1974), reaffirmed its prior interpretation of the
federal Anti-Injunction Act and the requifements necessary to
avoid 1ts app11catibn. The Court held that its earlier decision
in Enochs v. Williams Packing & MNavigation Co., 370 U.S. 1 (1962),

governed the cases and thus the Anti-Injunction Act barred the
suits. 416 U.S. at 748; 416 U.S. at 758.
In Williams Packing the Court held that an injunction against

the assessment or collection of taxes may be granted only if (1) "it
is clear that under no circumstances could the Government ultimately
prevail,” and (é) *equity jurisdiction otherwise exists.” 370 U.S.
at 7. ' -

A review of the judicial treatment of the federal Anti-
Injunction Act throughout its existence reveals that the Supreme
Court has permitted few dcpartures from the literal reading of

the Act and these, although corrected soon thereafter, were thought

——
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to be justified due to certain extraordinary and exceptional
circumstances. Bob Jones, 416 U.5. at 743 (citations omitted).

Following the Court's decision in Miller v. Standard Nut Marqarine

Co., 284 U.S. 498 (1932), the concept of extraordinary and

exceptional circumstances, as interpreted in Standard Nut,

was believed to be reduced to the traditional equitable
requirements for the issuance of an injunction. Bob Jones,

416 U.S. at 744. See, Allen v. Reaents of the University Svstem '

of Georgia, 304 U.S. 439 (1938). Thus, courts interpreted Standard
Nut to hold that 87421(a) did not bar a suit for injunction against

the collection of taxes not believed to be due if the legal remedy

was inadegquate. Milliams Packinc, 370 U.S. at 6 (citations omitted).

In Bob Jones the Court conceded that "[r]ead literally, the
Court's opinion [in Stardard Nut] effectively repealed the Act
since the Act was viewed as requiring nothing more than equity
doctrine had demanded before the Act's passage." 416 U.S. at 744,

It also recognized, however, that Williams Packing "switched

the focus of the extraordinary and exceptional circumstances

test from a showing of the degree of harm to the plaintiff absent
an injunction to the requirement that it be established that the
[Government's] action is plainly without a legal basis.” Id.,

at 745. The Court in Bob Jones pointed out that, in the Hilliams
Packing decision, the situation preserted in the Standard iiut
case was viewed not as a case involving irreparable injury but

as one in which the Government had no chance of success on the

merits. Id. See, Williams Packing, 370 U.S. at 5-6.

We are left after Eob Jores, then, with a better under-
standing of what need be established by petitioners in ordar to

carry the hesvy burden of showing that $742i(a), and by analogy

. D. C. Codv §47-2410, is inapplicable. It is' clear that, although
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equity jurisdiction must otherwise exist, w11iiams Packing, supra,

the availability of the injunctive relief against the collection of
taxes does not depend upon the adéquacy of a remedy at law alone.
Nor can such a suit be maintained "merely because the collection
would cause an irreparable injury, such as the ruination of the

taxpayer's enterprise." Williams Pecking, 370 U.S. at 6. The

inadequacy of the legal remedy need be established, however, as
part of the necessary showing for equitable jurisdiction, for the
taxpayer to ultimately demonstrate that an injunction must be
issued. Id. (citations omitted).

The other prong of the two-part test enunciated in Williams
Packing, that is, whether the taxpayer can demonstrate that
"under no circumstances could the Government ultimately prevail,”
was again reviewed by the Court at the last terﬁ. See, C.I.R. v,

Shapiro, 424 U.S. 614, 96 S. Ct. 1062 (1976). In Williams Packing,

370 U.S. at 7, the Court had ruled that whether or not the
Government may ultimately prevail is to be determined on the basis
of information available to it at the time of the suit. The Court
further held "[o]nly if it is then apparent that, under the

most liberal view of the law and the facts, the United States
cannot establish its claim, may the suit for an injunction be
maintained.” Id. In Shapiro, the Court held that the Anti-
Injunction Act did not require the dismissal of the taxpayer's
complaint.where the taxpayer had no opportunity to inguire into
the factual basis for the jeorardy assessment by the Governrent
ind thus support his claim th;t the Governnent had no chance of
ultimately prevailing on the merits. 424 U.S. at ___, 96 S. Ct. at
1073. The Court further held that the submission of affidavits
disclosing basic facts from which it would appear that the
Governiaent may prevail could be sufficient‘to provide the taxpayer

with knowledge of the basis for thc assessrent. Id. at 1C71, 1074,
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Having reviewed the standards which petitioners must safisfy.
this Court finds, initially, that the complaint here seeking an
injunction against the advertisement and sale of petitioners'
property .at a tax sale and abatement of a lien on the realty is
a suit to enjoin the assessment or collection of a tax in contra-
vention of 0. C. Code, 847-2410. See, District of Columbia v.
Berenter, 151 U.S. App. D.C. 196, 204, 466 F. 2d 367 (1972). See

also, Bob Jones, 416 U.S. at 738. lle are of the opinion that this
is such a suit, éven though the underlying controversy involves a
debt arising from demolition costs which are “assessed * * * as
a tax" against the realty. 0. C. Code 1973, 85-622. Cf. D. C.
Code 1973, §47-1586h which provides that every income and franchise
tax imposed by that subchapter shall become a.personal debt.
Petitioners contend that the District's assessment in
question against their realty was not for the purpose of the
raising and collection of revenue, but rather for the purpose of
enforcing the stagytory regulations governing condemnation actions.
It is true that the condemnation statute, D. C. Code,85-616 et seq.,
cannot be considered a general revenue raising statute. However,
when the Board pursuant to that statute determines it necessary
to expend District funds to demolish and remove a condemned
structure, it is, in turn, collecting revenues lawfully due it
vhen it seeks reimbursement of these costs assessed as a tax
against the realty upon which the premises were situated. D. C.

Code,85-622. In another sense the District is protecting the

revenue by levying such an assessment. Section 2410 is therefore

applicabie to ensure that the District will collect the tax

with a minimum of preenforcement interference by the courts.

Sce, Beb Jeres, 416 U.S. at 736, 740. The distinction between

revenue raising and requlatory taxes has lost much of {ts
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significance since all tax measures can be viewed in one sense

as being regulatory. Sonzinsky v. United States, 300 U.S. 506,

513 (1937); See, Bob Jones, 416 U.S. at 741 n. 12. The situations
in which the Supreme Court has permitted preenforcement injunctive
suits against tax statutes that were viewed as penalties or as
adjuncts to the criminal law are considered very narrow in scope
and have no application to preenforcement challenges to tax
statutes truly involving the protection or collection of revenue.
Bob Jonas, 416 U.S. at 743 (citations omitted). The fact that
$5-622 provides for criminal prosecution if,within the time
specified by the Board in the order of condemnation, the owners
have not caused the buiiding in question to be put into sanitary
condition or to be demolished and removed, does not render the
statute any less a revenue-collecting or revenue-protecting one.
See e.g., D. C. Code 1973, 847-1589(e).

Applying the principles set forth in Williams Packing

and reaffirmed in Bob Jones and "Americans United" to the present

case, this Court finds that petitioners have not met the two-
pronged test necessary to render the prohibition of 8§47-2410
inapplicable. First of all, petitioners have not shown that,
based upon the record before the Court, under no circumstances
can the District of Columbia prevail. Put in other terms,
petitioners have not shown, to the satisfaction of this Court,
that even under the most liberal view of the law and3the facts,

the District of Columbia cannot establish its claim. The case

P "

3/ The evicdence sutimittcd at oral argcument, scme of which has
already been referred to, clearly shows trat whatever in fact
occurred in the corresrondence and understanding between the
petiticners and the [oard to cause the ultirate misundcrs:tanding,
would have to be resolved bty a trier of fact. Counsel for
petiticners ccncedou at cral argurent that if 347-2410 applied,

as we have hela, petitioners cou]d not meet thts prong of the
Hilliarms Facking test.




before the Court is certainly not indicative of an instance in
which the assessment of the tax could under no legal theory have
been assessed against the petitioners., Standard Nut, 284 U.S.
at 510;.Bob Jones, 416 U.S. at 745.4 Nor is the presgnt case a
situation in which the assessment is void. See, e.g., District

of Columbia v. Green, 310 A. 2d 848, &850, 857 (D.C. App. 1973).

The cases petitioners cite in support of their contention that
under no circumstances could the District ultimately prevail are

clearly distinguishable. In Anderson v. Richardson, 354 F. Supp.

363, 366 (S.D. F1. 1973), the Government admitted that the jeopardy

assessment upon which it relied for the liens and attachments

¢ ¢ould not ultimately succeed. Pizzarello v. United States,

408 F. 2d 579, 582 (2d Cir. 1970), held that the jeopardy assessmen*

" was invalid because it was based in substantial part, if not

completely, on illegally seized evidence.

Petitioners argue, relying on Shapiro, supra, that the

present motion is ﬁremature since the District has not disclosed
the facts underlying its assessment of the tax. However, contrary
to the situation in Shapiro whgre the taxpayer had no knowledge
whatsoever of the basis for the alleged income tax deficiencies
resulting in the jeopardy assessment and liens filed againét him,
petitioners here are fully aware of the basis for the assessment
of tax against their reaity. Moreover, they do not contend that
their lack of knowledge of the basis for the assessment impedes
their ability to adeguately ascertain whether the District could net
ultimately prevail under any circumstances. The present case is
thus distinguishable from Shapiro in that the Court there was

concerned with a constructicn of the Anti-Injunction Act which

I Petiticners coroode that they o2 (02 Dictrict,at a canicwm,
the reacscnahle valua of the costs of the vorolition and
removal of the building,

. ——— e .

o v s e e




SRR LS

. 10 -

would permit the Government to seize and hold property on meré.
good faith allegations of an unpaid tax where the Jeopardy
assessment might cause irreparable .injury. That is certainly
far fruj the situation we are faced with here. C.I.R. v.
Shapiro, 96 S. Ct. at 1072. Moreover, a further distinction

is that this Court had the opportunity at the hearing to be

i more fully advised of the circumstances surrounding the assessment

through the testimony of Joseph Cacciatore, Acting Chief of the
Board. '
While our finding on this point, standing alone, would

preclude petitioners from maintaining their suit for injunctive

“relief, see "Awnericans United," 416 U.S. at 758, and Pizzarello

" v. United States, 408 F. 2d at 582, and thus make it unnecessary for

. the Court to determine whether equity jurisdiction otherwise

exists, that is, whether petitioners would be able to show that

. they do not have an adequate remedy at law and whether they could

? demonstrate an irreparable injury as a result of the denial of

injunctive relief, "Americans United," 416 U.S. at 762, Wieck v.

Sterenbuch, 350 A. 2d 384, 387 (1976), the novelty of the issue
as to the availability, at all, of a judicial forum in which to

contest the demolition costs assessed as tax, warrants further

. discussion reflecting this Court's views. A similar concern

was also expressed by the Supreme Court in Bob Jcnes, where it

stated that if the aggrieved party had no access at all to

Judicial review, the conclusion it reached might well have been

different. 416 U.S. at 736.

The District of Columbia contends that the tax in question,

' assessed against the premises upon which the condemned building

was situated, was in essence a real estate tax. Under 1{ts

“,w g s e
1
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theory, therefore, petitioner had a certain period of time,
i.e., six months after October st of the year the assessment
was made (before April 1, 1975) to appeal to the Superior Court
pursuant to D. C. Code, 8847-709, 47-2403 and 47-2405.§/ provided
the assessment had been paid. The District further argues that,
because the avenue for judicial review available to petitioners
earlier was never utilized by them due to their own inaction,
equity should not intervene now because no remedy at law exists,

citing Adelman v. Onischuk, 135 N.W. 2d 670, 678 (Minn. 1965).

The Court is of the opinion that, if the absence of a
remedy at law at this time is due solely to petitioners' failure
to timely pursue a remedy previously available, equity jurisdiction
should not intervene and the suit should be dismissed. C.I.R. v.
Shapiro, 424 U.S. at ___, 96 S. Ct. at 1074 n. 15; District of
Columbia v. Berenter, 151 U.S. App. D.C. 1496, 205, 466 F. 2d 367

(1972). However, we cannot agree with the District's position

that the provisions applicable to the appeal of any real estate

tax assessment, eéualization. or valuation, §§47-709, 47-2403 and
47-2405, applied to the "assessment” in this case because we do

not believe that the tax here was truly a real estate tax. Section
47-2405 of the D. C. Code provides in part that:

Any person aggrieved by any assessment,
equalization, or valuation made pursuant to
sections 47-708 and 47-709, may * * * appeal
from such assessment * * * in the same manner.
and to the same extent as provicdad ir sections
47-2403 and 47-2404: Provided, * * * such
person shall have first made his complaint
to the Board of Equalization and Review * * *,

* * *

5/ Tne District in its me:drandun in sudport of its motica to
dismiss the original complaint in the Civii Division, stated

that it veuld ce useless to trantior the cise to the Tav Jivicign
since the <t there would be untimi’v,  Tnis argument was reneved
at the hearing in the present motion 1o dismiss.

Tection 2T-T00 and, beoarptication, tne firct parecvenh of

cedD vore Yiro b ror oty Dy Lo s, ffective Suan e 03,
e I Lot A0 Gt Sonte. ter 5, 174, Fub. L. No, C2ee],

-+

SN O U PO N3t cee, D0 7L Lo 37 [Supo. Loy,

(SR

"

7-709 ard 47-2388.  Hewever, Loy wers in force un ioo
date of the cisonsunt in tiis case.

e e e e —
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Section 47-2403 merely provides for an appeal to the Superior Court
by an aggrieved individual from certain specified assessments,

none of which are applicable here. Likewise, §47-709 and other
sections in that chapter'are concerned with the assessment,
equalization, or valuation of real property and provide for an
administrative review to the Board of Equalization and Review

prior to any judicial review.

Section 5-622 of the D. C. Code, on the other hand, provides
that the property against which the tax was levied in order to
recoup the costs incurred by the District in the demolition of
a structure, may be sold for such tax or unpaid portion thereof
at an annual tax sale "in the same manner and under the same
conditions as property sold for delinquent general real estate
taxes." We do not believe that such ]anguaée alone transforms
what 1s admittedly a tax assessed against premiées into a true real
property tax. Section 5-622 makes no reference to the provisions
in Title 47, chapter 24 of the Code for the appeal of real estate
tax assessments; nor do the latter provisions refer back to the
condemnation statute. In fact, as noted above, $47-2405 refers to
only certain specified sections of Title 47. A further basis

for our belfef that the real estate assessment appeal provisions

" are not applicable to the assessment here is that, in a typical

real estate assessment or valuation case, the Board of Equalization
and Review necessarily becomes involved. §6§47-2405, 47-709. In
the present case there would haye been no reason for petitioners

td seek such review with that Board since no equalization or

v/
valuation question was present.

7/ Courcel for tne District as-iticd At t'2 NEAring trat 1¢ weuid

be a useless act to file a complaint with the coard in this type

of assessment since no valuation question exists.
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The Court, however, rejects the suggestion that no
remedy at law was available to the petitioners after the
assessment of the tax in this case, other than the present
suit for injunctive relief, or one for a declaratory judgment.
Rather, we believe that a routine suit for refund, considered
under the common law as a suit for monies had and received,
would have been appropriate after the assessment of the tax.
D. C. Code, §47-2413(a).§/ Under the provisions of that
section, relief in the form of a refund suit would still be
available to petitioners fcr a period of two years from the
date the assessment is paid. The Supreme Court has held that
the purpose of the federal Anti-Injunction Act is to protect
the Government's need to collect taxes expeditiously, "and to
require that the legal right to the disputed sums be determined
in a suit for refund." Williams Packing, 370 U.S. at 7. It

also stated in C.I1.R. v. Shapiro, that a taxpayer still must

plead and prove facts establishing that his remedy in a refund
suit is inadequate to prevent irreparable injury before an
injunction would issue. 424 U.S. at __, 96 S. Ct. at 1072.
In the same manner, nothing has been brought to our attention
to lTead us to con-lude that a refund suit is now unavailable.
In fact, as we said earlier, we believe that such a remedy is
still available, albeit, delayed. See, e.g., Bob Jones, 416

U.S. at 746.

8/ Congress, in the District of (olu~sta Court Referm and Criningd

IR e

Frocedure Act of July 29, 1970, &:16'{a){7;, Pub. L. No. 21-255,

83 Stat. 530, amended D. C. Coce 137, 347-2413(c), by clolishing
the availability of ccrmon law remecies, District ¢~ (~iutia v,

Berenter, 151 U.S. Apo. §.C. 122, 222 n. 9 (0972). i e

District's position tnat the present assesswent is a roal

estate tax were correct, wnich araument we nave rejented,
§47-2413(a) weculd not te applicable Lv its own terms.
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As a result of the Court's decision, putitioners' property

will be subject to advertisement and sale by the District of

Columbia as previously planned. However, the District has

assured the Court, through counsel, that the property in question

will not be publicly advertised until December 10, 1976. Accordingly,
petitioners will have sufficient time within which to seek appro-
priate relief. We might also point out that, if petitioners take

no further action and the property i5 sold, they would nevertheless
have the right to redeem their property within two years after

the tax sale. D. C. Code, 8385-622, 47-1005.

It is, therefore, this 2nd _ day of December, 1976,
ORDERED that respondent's Motion to Dismiss is granted

and the complaint is hereby dismissed.

el )

FReD 8. UGAST

Judge 55/

Copies to:

Lorraine E. Torek, Esq.
Montgomery Center Bldg. - #638
8360 Fenton Street

Silver Spring, Maryland 20910

Edgar A. Wren, Esq.
Bowen Building - #709
815 - 15th Street, N.W.
Washington, D. C. 20005

Richard L. Acuqlia, Esa.
Asst. Corporation Counsel

Department of Finance & Revenue
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