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ls  matter comes before the Court  under Rule IO

,,  of  the Tarc plvis lon of the Superior Court ,  whereby tho

l i  part ieri  havlng ful ly st ipulated to the relevant evldence,
i l

ll tra.re aubmltced for the court'g conslderation the tegal
il
t l
l i  laeue lnvolved.
il
I t ,
ll ftc factg whlch have been atlpulated are simple and
t l
t l

l! can bc brlcfly aununarized. petitloner, a resLdent of the

DJ.atr lct of Columbia, and hia former spouse executed a

$rrl.ttcn SeparatJ.on and Property Settlement Agreement

[.hereinafter "Agreernant"] effectlve .fune 23, tg7O, which
, l
ff protrlded for monthly palments 'for the support and
i l .
lf nalntcnancG of the wlfe and children." t\*o daya later,
il
. l
:f on ilune 25, L97O, petltioner and his spouse obtained a
t l
ji decrea of absolutc dlvorca from a court of record of

coupctent Jurladlctlon ln the Republlc of Mexlco. The

dlvorce decrea dld not lncorporate by refercnce or refer

to thc prevlouely axccutcd Agreen€nt, nor dld the decree

il
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i epectfically provide for the payment of any -oms by petiti
il
t l

ff for the eupport and maintenance of his former apouse. Du
r l

i l  t t" relevant periods, petit ioner made al l  payments to hLs
' I
i l ,

;j former apouae as required under the Agreement. On hls
: i
t l

ll Oietrlct of Columbia individual i.ncome tax returns for the
rl
,  

to tab le  years  L972,  1973,  and 1974,  pe t i t ioner  c la imed as

r l

l i  deductlone frcim his gross income pursuant to D.c. Code I9?3,

. i  faz- fss7b(a)  t ro lYrr  payments he was obl igated to  make,  and

ii  afa ln fact make, under the Agreement. These deductions
il

wore dlsal lowed by the Distr ict of Columbia, Department of

Pl,nancc and Revenue, which assessed a deficlency in the

anpunt  c i f  Sf r339.16,  incLudlng in terest ,  on February 13,

1976. Potl, t loner paid this amount on Auguat 13, 1975.

Before addressing the part icular questlon in

lasue hcre, we feel compelled to note parenthetically

.that thls caae placee the Court in a dileruna whlch ls
2/

occurring with increased frequency. we are presented

/  Sect lon 47-1557b prov ldes:

'Deduc t i ons .

(a) Deduct lons al loh'ed.-- t  t  i

t q r

(10) Alimonv or separatc r..r j .ntenance.--
In the case of residents, anounts pald as
allmony or separate maintenance purguan.t to
.rnd- un-dor_a decree or iudcn:nt of a court
of record of competent juri .sdlct lon to adjudge
or decree that the taxpayer pay ouch aLlmony
or aeparate nraintenance: Provlclj:d, har'.'ovcr,' 
l*rat all anrounte allokred as a deductlon under
thls subsectl,on sha1l be reported and toced
ag lncome of the recipient thcreof if such
reclpient is a resident as deflned tn thlc
aubchapter. IEmphasls eupplled.J

!/ Recently, thLs court had the occasLon to detormlne what
the depreclatLon basis would be for certaLn aocete receLved
in a l lqutdation under Tit le 47 of the D.C. Codo, whcre
during the taxable years l,n queetion the Dlgtrlct of

10n(
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t i .

f, with the task of interpreting a provl.sion of the Distriet
n
il

ll of Columbla Code which permits as a deduction from gross
: l
il
i l  lncome certain amounts paid as al imony or aeparate main-
i l  z t
l l  - !

i l  
tenance. This provision vras originally enacted as part

t l

ll of tfre Digtrict of Columbla Income and Franchise Tarc
ll !/ E/

Act  o f  1947 and,  as  w i l l  be  more  fu l l y  exp la ined here in ,
t l
lf ."" enacted purtrrcrtedly to bring the law ln the District
, l

, j  of Columbla ln conformity with the federal law, which at

:j that tlme permitted a deduction by the husband for payments
'r 

Q/
of al imony to his former wife. However, in enactlng

5cz - t sszb (a )  ( I 0 ) ,  cong ress  d id  no r  adop t  t he  spec i f i c

langUagC of the statute then in effect Ln the Federal

Internal Revenue Code. Unfortunately, the differences

bettrecn thc fcderal etatute and DLstrict of Colurnbla

provlaton as orlglnally enacted are by no means lnalgmtfl-

cant. That thle anomaly wa8 permitted by Congress wl,thout
u

the al lghtest explanatlon perturbs this Court and hae

u (Continued from previous page)
Colunbla law dld not epecif lcal ly provido for a basls ln
that lnstance, and only was changed to conform to the
Federal Intornal Revenue Code after the perlod ln tssuo.
See Glovcr Parl( Tnrrace, Anne trreedman, Noe. 2062r,2260
(Super .  Ct .  D.c .  Apr l l  18,  L9771.  3

t l  D.C.  Code 847-L557b(a)  (10)  (1973)  r  80@ note l ,  aupra.

! /  c ln .  258,  T l t le  I I I ,  03 (a)  (10)  ,  6 I  Stat .  338 (1947)
(codl f led at  D.C.  Code 047-1557b(a)  ( f0)  (Supp.  v l I I  1949)) .

!/ Sec notc 18 and text accompanying noto, !1[IA.

$1/ See tGxt accompanyLng notes 13 and 14, &.fra,.

U r|n.e legLalatlve hlotory offers no lnolght lnto the
lntentj.ong of congress. Seo, o.9.r ! I .  R. Rop. l lo. 543,
80th Cong. ,  le t  Sesa.  (1947) ;  H.  R.  Rcp.  ! :o .  699,  g0th
Cong. ,  le t  Sese.  (1947) t  H.  R.  Rep.  No.  80 l r  80th Cong.r
Ie t  Sess .  (1947) ;  S .  Rep .  No .  28O,80 th  Cong . ,  l a t  So r ! .
(1947)  .
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t1
i  also concerned rother court of this jurisdict ion faced
li e/
i lwfth the same problem. l ioreover, subseguent to 1942,
r l
i1 congress amended the rnternal Revenue code provisions
i l
: i  relat lng to the al lowance of deduct ions for al imony
l ;

, ,  
payments ,  lnc reas ing  the  poss ib le  s i tua t ions  under  wh i .ch

t9/
j ;  deduct ione may be taken. yet,  nei ther congress nor the

!9/
, ,  counc i l  o f  the  D is t r i c t  o f  Co lumbia  has  once amended

: 5 4 7 - 1 5 5 ? b ( a )  ( I 0 ) ,  a n d  a s  a  r e s u l t ,  t h e  e f f e c t  o n  a
I

taxpayer  in  the par t lcurar  s i tuat ion of  th is  pet i t ioner

wi th  respect  to  the appl icat ion of  the two d iverse s tatutes,

1, 
t . ,  be al lowance of a deduction for federal income tax

ll and dleallowance for District of columbia income taxJ I
t l
t l
llpurposea. Yfe concur in the view that it is time for a
i l
l !  "IrevralatlveJ determination that one lncome ta>( stnrcture

l i  . t  a t lme ls enough for any leglsl.rt ive body to erect
LJ/

for  those under  l ts  Jur lsd ic t ion."

Havlng ro digressed and acceptlng the sltuatlon

aa $re flnd lt, rrn must now declde the lssue before us.
. i
il rt" sole Lssue before the court Ls whether allnony
r l  I

ifpaynnntr whlch one spouee Le obligated to make under af t -
; l
, I

, , -
; iV  Seo Verkouteron  v . Dist r lcg of  Colunbla,  139 U.S.  App.
i l  D:C.  ?0f  ,  306,  433 F.  2d 46L,  4G4 ( I97I )  r  gppenheimer v .
i f  Dlg-tr let of Colunbin , L24 U.S. App. D.C. ZZt, ZZU g6S

; i  F.  2d 708,  709 (1966)  .

i ig / r .R.c .  0zt (a)  (z) .  see note 30 and the accompanylng toxr ,
l l  rnfrnr whlch dlscusses the addLtlon of eubsection (a) (2)

1l 
UV Conercaa ln tho Internal Revonue Codo of 1954.

il&/unaar the Dlatrlct of columbla self-covernm.nr and
ii  Governmental ReorganlzatLon Act (Home Rule), the D. c.
I coulcil waa glven leglaratLve auttrorlty effectlve ,January 2, I
i ;  1975.  See D.C.  Code 91-444 (Supp.  i I  l9?5) .  

-  
I' r  " - -  -  
|

l lV^9qpe+lgfrnog v. plsr.r l .ct.of Cotumbta. L24 U.S. App. D.C. I
i l lL.lS';^:?:,1:,-?l 1l-19?;- Altfoush. the D. !.-co1ngr.r waa I
lf srven leglslatLve authorlty under the Honro Rulo Act, see 

'notol

li 10, eupra, congress apparently r*ourd stirl harre the pouer, ifl
i1 l t  so dealred to exercise Lt, to anend 

"i t1e 
47 of t le D.C. f

ii code to brlng lt lnto conformlty wlth tho rnternal Revenue I
ii "^".*.,_ 

Seo Horne Rule Act, pub. L. No. 93-19g, 960.l, g? Stat.l
i r  q !  1  ( 19731 .  

I
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aeparatLon agr nent entered Lnto prlor to e'"alning a

divorce, where nelther the agreement nor the obllgatlons

thereund€r are referred to or incorporated in the dLvorce

decreer  d!€ proper  deduct lons under  947-1557b(a)  (10)  of

the D.C.  Code.  Pet l t loner  has basica l ly  s t ressed three

arguments ln support of his posi.t ion that the deductions
t

must  bc perml t ted under  !147-155?b(a)  (10) .  They are as

fol lang: (1) that the deduct{ons should be al lowed

under a falr readlng of 947-1557b(a) (10) either because

the speclflc language of that section would permit the

deductlons or because the clrcumstances under which the

obllgattona arose eatLsfied both the statutory purposre

and Lte underlylng pollcyr (2) that slnco the relevant

portl,on! of the Federal Internal Revonue Code ln effect

tt thc tlne the Dlgtrlct of Columbia Income and FranchLse

Tax Act of 1947 r.ras enacted served as the basig for

SOZ-1SSZb(a)  ( f0) ,  and under  those prov is ions a deduct ion

ln the clrcurnctancea of thls case would be allovred, the

deductlon8 should be allored under the statute herei and

(3) that based upon certaln pollqf conslderations, the

deductlons ghould be permltted ln any event. Respondent,

on the other hand, eimply and aucclnctly arg:\relr that;

l lncs the language of 847-I557b(a) (I0) Is clear and

unanbl,guous, thla Court naed not lnterpret J,t, but only

apply Lt to thc prclent circumstanceg and disallon any

deductLonr. MorGovGr, rospondent arg\r6a that, rlnce

geZ-fSSZb(a)  (10)  te  a lgn i f icant ly  d iss lmi lar  ro  rhe

I

j
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I
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i l
l l



, :
t i
tl
t l
l l

t l
. l l

tl
t l
t l

- 6 -

provisions of the Federal InternaL Revenue Code, we cannot

I
of Columbia provisions relating to the deductions for a1i- I

mony and eeparate maLntenance payrnents in certain specifled

I 'nstances, we berieve that i t  wourd be appropriate to f irst

consider petltlonerrs second argiument to detennlne what,

1f any, sinl larl ty exists beth'een the relevant port lons

of  the fn ternal  Revenue Code and 547- I557b(a)  ( lO) .  More

lnportant, if there are differences, this Court mrst

determlR€ tholr algnlflcance as applied to tfie facts of

thla cale. After fully consldering the relatlonship

betrresn thc ttrc statutes, we belLeve a declelon as to

petlt loncrr. f lrat argument wll l  be fair ly obvlous.

In the Revenue Act of L9420 Congress arnended the

Internal Revenue Code of 1939 to provide for the inclusion

ln gross r lncome of the wife, and a cor'respondlng deduction

ln the tinp annunt by the hugband from hle groas lncome,

certaln payments by the hugband under a decree of divorce

or of Separate maintenanc€ or under a wrrtten lnstnrncnt,
!3/

lncldent thereto. Sectlon 22 of the Internal Revenue

Code of 1939, ag amended by the Revenue Act of L942,

provlded Ln pertlnent part:

i
l i
r l
il

tl
ri
tl

! 2 . /  ch . .  619 ,  00120  (a ) ,  ( b ) ,  56
I .R .C .  o f  1939 ,  ch .  2 ,  gg?2(k l  ,
( now  r .R . c .  3971 ,  215 )  ) .

S t a t . 8 1 6 ,
2 3  ( u )  r  5 3

817 (amending
Stat .  9 ,  L2
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i l  ' - ' -  -  - rece ived subsequent  to  such decree j .n  d ischarge
of  *  *  *  a  lega l  ob l igac j .on  r . . 'h icn ,  because o f  the

l l  rar i tal  or famj. Iy relat ionship, is imposed upon

i l  
or incurred by such husband uncjer such dccree

'  
o r_under  a  wr i t ten  ins t rum,ent  inc ident  to  such

9j.vorce or sepqrat ion shal l  be i lc ludible in'  
:  

' the  
gross  income o f  such w i fe  r  *  * .  [Emphas is

i auPP1l'ed. ) !3/

Sect lon  23  o f  the  1939 Code,  as  amcnded,  p rov ided in

pertl.nent part,:

' !  Sec tLon 23 .  Deduct ions  From Gross  fncome.

(u) Al-Lmonv, Etc. ,  Par. 'rnents. --fn the case
of a husband described in section 22 (k), amounts
lncludlble under section 22 (k) in the grosc
tncome of hig wife, payment of whlch j.a made
wLthin the husband'g taxable year. '  '  * L!/

cong res l r  f Lve  yea rs  l a te r  i n  T i t l e  I I I ,  33 (a )  (10 )  o f  t he

Dlstr lct of Columbla Income and Franchise Tax Act of lg47y

provlded for the deduction from gross income of any amounts

pald for al lncny or separate rnaintenance.r Sectlon 3(a) (10)

of the Act alrclflcally provlded for a deductLon Ln the

cale of resldents of

anpunte pald as alimony or aeparate
rnalntenance
9ccree or J_udcrmcnt of a court of
racord r r r.  [Emphaals aupplied.l l ! /

!3 /  56 Stat .  816.

! ! /  56 Stat .  817.

!5/ Sec note 4r .$p&-

lfu/ Soc nota I, !.gp4.

; l
t :

ii
l l
; l

i i  t X l  A l i n o n v .  E t c . ,  r n e o m e . - - r n  t h e  c a s e

i l  of  a wife who is divorced or legal ly separated
i l  f rom her husband under a decree of divorce or
i l  

" f  
separate rnaintenance, per iodic payments r  t  *

I

:

f  ' * - - *  - . .  r - r
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As we previously stated, the provlsion as or iginal ly

enacted in 1947 remains Ln effect toda7, and is i l re

baels upcn whjch pet i t ioner has brought this refund suit .

Ttre legislative htstory which accompanied the

Ineome and Franchise Tu< Act of 1947 is general ly sparse

and throws l i t t le l ight on the intent.  of  Congress with

respect to the enactment of t l r is part icular provision
!J/

in the form adopted. However, in the House Report

accompanying the bi l l ,  H. Rep. No. 3737, Congress did

speci f ica l ly  ment lon,  a l though br ie f ly ,  the deduct ions

for al inony and separate maintenance payments. Referring

to the provisions relat, ing to the permisslble deductions

fron ltroaa lncome as a whole, the Report stated:

ttrece deductlons aro substanttally the aame
ao those present ln the DistrLct of Colurnbla
Income Talc Act [of 1939], o:tcept that certain
neru doductions have beon allorrcd to brlng the
bitl rucre Ln conformlty with tho Pedoral
Intornal Revenuo Cod€. Among theee netr
deductions are t t t altrnony or leparata
na ln tenance . i * . gJ l

t{a hav6 not been able to dJ.acover, nor haa there been

clted to u8, any other reference in thc legrtslatLv€

hlatory relevant to Congresslonal lntent L enacting

t47 -1557b (a )  ( 10 )  .

The thrust of petj. t toner's second argument is that,

el.nce J.t appears Congrese ln Title fII of th€ fncome and

Pranchlge Tuc Act of L947 0 the portion of the Dietrlct

!l/ See note 7, ggpg.

W H.  R .  Rep .  No .  543 ,  BOth  Cong . ,  l o t  SeaB.  2  (L9471 .

I
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t
f; of Colrrrnbla sta :e relating to net income, g rs lncome
fl tst

and exclusions therefrom, and deduct ions, seemingly

adopted ln ful l  certain provisions of the Pedera. l  fnternal

Revenu€ Code then in effect, we should look to the language

and purpose o f  gE22(k)  and 23(u) ,  even though congress

1l for somc unknown reason did not incorporate those provieions
i l
I  ln th. tr  ent i rety lnto the Distr ict  of  colurnbia statute.

' I Vt6 belLevc that, wlthout eome affirmative indication
I' i 

ln the lcalslatlve hletory showing that congress Lntended

such a reaultr notwlthstanding the use of different

langruage, hre cannot agree with petit ioner's posit lon

I

, i  on thla polnt. To interpret €47-1557b(a) (10) in the manner

t l
ll petftfoner Ls espouging, r.rould overlook the obvlous, and
t l
ll apparently lntended, differences between the langruage of
r l
li ,rlt" federal provia!.ons and our ohrn statute. l
' t  I

lbe differencea to which we refer are in fact

Lmportant  to  the resolut ion of  pet i t ioner 's  c la im.

Soctlon 23 (u) of the Internal Revenue Code of 1939, as

amended ln 1942, provl.ded for a deduction by the husband
i , ;
,, fron hfu groag lncone for allmony and relhted payrents
i l -
ti 20/ |
l l  to thc Gxtcnt lncludcd ln the wlfe's income under 922(k). ;

ll Tt1. arrcunt Lncludible in the grosg lncome of the wlfe

csgentlally waa perlodlc payrnenta received by her whLch

uero lrqrored upon or lncurred by the husband under a decree

12/  6L Stat .  335-339.  See D.C.  Code eg47-1557,  47-1557a
and  47 -1557b  (1973) .

?9/ See noto 12, gXpEg, quoted ln text accompanylng noto
14r .9gla.

;i
l l
lt
ii
tl
ll
t l
t l
I



- 10 -

11 of dl,vorco or of separate maintenance or under a wrLttenntJ 2!/
l l  lnatrument lncldent to such divorce or legal separatlon.
l l '
l l  Sect lon 47- I557b(a)  ( I0) ,  on the other  hand,  prov ides for

ii th" deductlon by a resldent spouse from his gross income
t i
i f  arounte pald ag al imonv or separate mainlenalce "pursuant

' :  tc and under a decree or iudqment o f  a  cour t  o f  record

; of  cornpetent jur isdict ion to adiudqe or decree that the

22/
i taxpayer pav such alLmony or separate maintenance."

; l

l i  petl t loner hae cl,ted to us the case of Lerner v.
33/'Commissionel, where. the court construed 9522 (k) and 23 (u)

of the Pederal Internal Revenue Code of 1939, as ai.:ended,

,, and J.n particular the words -- "a written instrument
t l
ll lncldent to" dl,vorce. fho court there permitted a
il
t l

il deductlon for allmony palnnento that the husband was
l t

ll oUlfSated . to pay under a lreparatlon agreement executed

over a year prJ.or to the dLvorce which was uncontemplated

at the t lme the separation agreement was written.

Petlt loner rel les on the facc that in the present case,

as Ln I€ML, the separatlon agreement was written prlor

to ttre actual dlvorce and that the partles lndlcated

their lntent that lt, eurvlve any subsequent dLvorce

decree by lncludlng e Bp€:lflc clause to that effect

ln thc agtreement. 
'The 

afmif"rftJ.es, hor+ever, e.nd

there. In ISI the eourt had to declde whether

2L/ Scctlon 22 (k) , quoted ln text accompanyl.ng note 12r
gupra.

!fu/ see note 1, sqprt (emphaais added).

2t /  L95 E.  2d 296 (2d Cl r .  1952) .
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li
fi th" separatlon settlement, agreement providing for perlodic
u 2!/t l
i i  paymenta was " incident to" the Iater divorce. Not only
t l' j  does 947-1557b(a) (fO) use the words "pursrlant to and under
il

i! a decree oriudqmefrt" rather than "under a decree" as
i l

used in  922(k)  o f  the In ternal  Revenue Code,  i t  conta ins
i l
i f  no provision, as does the federal statute, al lowing a
: '
'deduction when payments are made only "under a written

;lnstJumen! incldent to such d{vorce or aeparation. ' ,

ere are other factors whlch lead this Court to

conclude that i t  r"rould not be helpful to conglder cases

., such ar I€gg, whlch interpret language di.fferent
t 25/
i l  fron that ln t4?-IS57b(a) (10). For example, Congr€as
l l

fl apparently dtd not se€ that it wae necelrsaty to adopt

i r
f  ae part of t47-1557b(a) ( lO) the rcqulrement found Ln
r l
'i 322 (k) that thc auma to be paid meet the "pertodlc palzments"

test bcfore the amounts are lncludible in gross income
29/

and thua deduct tb le  under  923(a) .  Under  847-1557b(a)  (10)

It would appear that a spouse paying alimony in installments
. l

,aa provlded for ln a decre€ or Judgment, m.y deduct such
i3
!l paymntr even though they do not extend beyond a ten-year

"l 
2l/

i period. Another Lnterecting although not extremely
i l

t ?..a,/ 195 F. 2d ax 297. fhe court held that the agreernenc
il tu.s "J.ncl.dent to" the dlvorce, although not incorporated
il thorein, because of the eurvLval provlslon in the agreement,

il Uecauoe the referee took ttre orrligations of the agreer€nt
il lnto congideratLon when recommending the decree, and becauee

il tho palmenta othen^rlee nret the requLrements of 822 (k). !!.
l l  a t  299.
i l
I ZSr/ Sea, o.g. r Feinbero v. 1]gglgiggg, 198 F. 2a 260
:i (3rd Clr. f952) ; Comnlsgloner v. $-LtgE, I99 F. 2d 597
i i  {srn ct .  1es2}.

i,l,Zil see text accompanylng note l3r ggpjEA.
r l
t l2U ce .  t .R.c.  o7l (c) .
l !
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algmlf ic t  di f ference between the feC al  gtatute and

gur or'r7r is that i.n the Income and Franchise Ta:< Act of

L947, Congress defined the amount which would be allor^red

a3 a deduction for alinony and separate maintenance palmerra",j
I

and then provided for the inclusion of that amount in the i
29J

income of the recipient. fn the Revenue Act of L}AZ;

horeever, congress defined the amount received for payment

of al imony or separate maintenance to be included in the

gross income of the wlfe and then provided 'a 
deductlon

in that  amount  to  the husband.  r t  is  a lso in terest ing to
23/

note that congress in the rnternal Revenue code of 1954

rlberallzed further the deduction proviaions by expandJ,ng

the prlnclples of 822 (k) to provide that there shall aleo

be lncluded in the wl,fe's gross income perlodrc palmentg

recelved from her husband eubsequent to a written eeparatl.on

tgrcem€nt ex€cuted after August 16, 1954, whlch generally

nct the other requlrements of 371, even though the agreement
zv

1r an lnetrument not enforeeable in a court of raw. such

changes have widened the dlstance between the federal and

Dlstricc of Colurubia treatment of the inclusion in and
3!/

deductlon from gross lncome of alinpny paymente.

2$t/See note 12, ggp_Ig.
p / / ch .  736 ,  0?1 (a )  (2 ) r  68A  S ta t .  19  (1954) .

39 / r ,R .c .  871 (a )  (2 ) .  See  t reas .  Reg .  01 .7 r - r (b )  (2 )  ( rg5? ) ;
Conf .  Rep.  No.  2543,  83rd Congi . ,  2d Seos.  23 (1954) ,  r€-
prLnted in [19541 U.S. Code Cong. e Adrn. Nerrre S2B2t S. R€p.
Itro. _r 83rd Cong., 2d Sea8o _r reprlnted ln [19541 U.S.
Cong. & Adm. Netra 4805.

f/Congrege Ln the Tuc Reform Act of L9?6, pub. L. No. 94-
455 ,  9502(a ) ,  -  s ta t .  -  ( amend ing  r .R .c .  062 ) r  mado
further changea wlth respect to alinrony deductLono. unclor
tho Act, for tarcable yearo begJ.nning aftor 19?6, indlvldualr
wlll be perrnittod a deductLon for alLrnony ln dotomLnlng
thelr adjusted gross incore. As a result, an lndlvldual rnay
clairn thla deductlon and gtlll take advantage of tlrc etandar,
doduct ion.  See I .R.C.  963(b) .  Under  tho D.C.  Coclo,  an
lndivldual cannot clalrn a deductlon for all,npny and rlso
take advantage of the standard deductlon. D.C. Code, Ft
47 -1557b(a )  ( I 3 )  .  47 -L55Za(c ) .

f"



' l

;i
i l

rl

i i
, l

_13_

Slnce we hold that that petlt ioner in his argument

for the claimed deduction cannot properly look for support

to either the language and judicial. interpretations of

the federal provisions in force in 1947 or the poliqf

behind those prov is ions,  i t  is  c lear  that  pet i t ioner 'g

fate rests in his abil l ty to persuade us that unCer the

Ianguage of  t47- I557b(a)  (10)  i tse l f ,  he should be permi t ted

to clalm the deductions. This leads to a consideration

of petlt loner'g remalnlng argumentg. He contends that

.the al imony payments which he made \,rere "pursuant to and

under a decree or Judgment of a court of record of competent

JuriedictLon" even though the decree did not incorporate

or nake reference to the separato agreement. He also

urgG! that the cLrcumgtances of hie cage fulf i l l  the

atatutory purpose of  347-1557b(a)  ( fO)  because ( f )  the

Agreement hras executed so close in t ime to the divorce
23/

decrae,  (2)  the par t ies speci f ica l ly  prov ided that  the

obllgatlons of the Agreement would survive any later

divorce decree, and (3) the obligat, ions are as enforceable

aa lf they had been nrade pursuant to a dqcree or judgiment
23/

of  a cour t .

UAe we noted abover the petltioner and his former spouse
executed the wrltten Agreement effective June 23, 1970, and
obtalned a decree of absolute dlvorce two daya later.

ll/earagraph 10 of the Separatlon and Property Settlement
Agro€rnnt provlded:

In the event that el,ther party hereto ehall
lnstl tuto proceedlngs to obtaln a decree of
dl,vorce t t t thls agreement shall be aubmltted
to the court for i ts approval, rat l f ication and
incorporatlon in the decree by the cour8, prouided,
however, that thls agreement ehall not bo morged
Ln any auch decroe of Judgment, and tho part iee
heroto rnay onforce the termE of thls agroomont
b1z vlrtue of said decree, or lndepsndently of
gald decreo under th€ t€rms hcreof.

' 1 .

I

1 l

i
I

l l

i
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We are not persuad.ed by these argarments. The

proxlmity of the exesut ion of the Agreement to the f lnal

decree and the fact that pet i t loner and his former spouse

may have contemplated tlre subsequent divorce in their

Agreement or even that they believed such an Agreement

was neceslrary in order to obtain the divorce, is s imply

not cnough whore the statute requires that alimony payments

mugt trg rnade "purauant. to and'  under" a decree, The fact

that petltloner and his epouse conternplated ttrat the

.  Agre€ment survive and not be merged in any decree cannot

have the same effect as a similar survival clause had in

Lerner, ggp4, when vre are not congtruing the language

of tlre federal statute -- "incident to" the dLvo 
"H- |

and where, ae here, the decree of divorce dld not tn.otporoal
]3/

by reference or refer to the Agreement. we lr€re glven no

explanatlon for the failure of the court to comply wLth, or

the petltLoner and his spouse to fol low through wlth, their

own dLrectlon ln the Agreement that, in tha event of a

dlvorce, l t  be submitted to the court for approval, rat i f i-
lSJ

catl.on and Lncorporatlon Ln the decr"s. r Although'we do

not dccide whether such a ratlficat,ion or incorporatlon

would change the result ln this case, we thlnk that it was

unfortunate petitloner dld not make certaLn that the court

took such actlon. FlnaJ.Iy, contrary to petlt , ioner's argument,

39/ L95 E. 2d at 29'1.

39/ StLpulatLon, par. 6 (January 5, L97?l .

!1!y' See note 33, frrrprr,'r. Ihe problem may have beon caused
by the fact that the dlvorce was obtalned ln Mexlco. But
€, Brlef for Petlt l .oner at 10, where it  atates that
petltloner choge not to Lncorporate the Agreement ln the
dectr€o.
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I tr," fact that petitioner and his spousc chose to have the
I
I I

l l  Agreement be independently enforceable as a contract rather
r l
i l

i l  tnan come wlthln the jurisdict ion of, for example, the
i r
1i Donest lc Relat ions Blanch of the Family Divis ion of the
r l
r i

i f  supertor court, is a reason to dist inguish petit ioner fromr l -

. other taxpayers who choose to have the decree either provj.de
I I
i ror alimony or support payments or at least incorporate

by reference an agreement which does so provide. rf congress
, t

,i wl.ehed to provide tn the 1947 Act, or at a later date, for

.deductlons for Distr lct of corumbia residents where the

obllgatlon to pay arimony or separate maintenance arises

:l  colely iro. a separatlon agreement, independent of any
il
ll dccrce or Judgonent of a court, but ,,lncident,' thereto,
il
i l
lf tt could havo done ao. Since January, Lg7S, the Council
il
l: of the Dietrlct of corunbia courd have taken such actlon.l t
il
il'Hoqrever, 

as wer earl ier stated, neLther Congr€ss nor the

Councll  has done so.

We have found no decieion, nor have we been cited to

.rny, whlch would lead us to belleve Congrese did not Lntend
r l
i i  that  gcz- tsszb(a)  (10)  be read go s t r ic r lg .  pet i t ioner
r l
t l
ll contende, however, that the atatut€ mrst be read rmrre
' i

il broaafy than hre are now interpreting lt because it does

fl not cay alLruony paymente must be ',purouant to and under,, I
ll 

ny paymerEs gry "pursuanE Eo ano unoer" 
I

li a decreer and snlrr those which are ao paid may be deductible.j

i l l
l1 In tupport of, this, counsel for petltloner suggested that i
i l l
ll tfr. practlce of the Dl,etricr of columbla ia to pcrmLt a I! l -

li deductlon for arfunony payrmnts when a leparatron agreerlEnt I
; l
r l
i l
! l
il

I

I

I

I
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providea for them and is incorporated or referred to in
3f/

a divorce decree. He therefore concludes ehat' the

atatute should not be as str ict ly construed as the

reapondent wonld have the Court believe. We, hovrever,
..

suggest  wt thout  so decid ing,  that  i f  the decree incor-

porat€s or even refers to a separation agreement, which

obllgates one of the part ies to pay al imony or separate

naintenance, then those payments would be made "pursuant

to and under" the decree and would thus be deductible

Finally, petit ioner argiues that to hold that

the statute does not permit deductions in his case would

result in a situatLon whereby thle Court would be eomehoht

elther violating public poltqf by encouraging ttre nraking

of an agrecnent to obtain a dJ.vorce, or would be dle-

couraglng the stated policy ln this Jurlsdict lon to

promote the use of separation agreement,s to setL1e the

flnanclal affairs of spouses who can no longer continue
33/

ln a peaceful relationship. Rather than the tax laws,

and apecl f tca l ly  S47-1557b(a)  (10) ,  promot ing or  cauglng
t

a dLvorc€ or dlgcouraglng the use of eeparation agreements,

all that sectl.on eontemplateE i s that ln a el,tuatlon

2L/ WLthout offerlng anythlng ae part of the record,
couneol for petlt loner stated that In the Distr ict of
Columbla parties are asked whether or not they desire
tholr wrltton aeparatlon agreement affirned by or lncor-
porated lnto tho dlvorce decree. If so, the court would
aff lrm or incorporatoJ.t. One rcagon this practlce le
fol lowad, accordlng to counsel, ls to acsure the deductlon
for paymentr nadc.

!p/ l ,atrahan v. &ISg, 31? A, 2d 52L, 523 (D.C. App. 19741.

I
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fl where a dlvorce ie lnevitable and a peraon wiehes ton
t l
ll assure a ta:cable deduction for anpunts he or she is
t l

if .ouHg"ted to pay under any existing written eeparation
, I

if 
agreement, they should have the paymente made .,pureuant

' l  to and under" the decree. whether there are presently

il 
*" lnequlties {n the treatment for tax purposes of

l l
pergona who are separated and who do not wish, or have

, not had'the occasLon, to obtaln a decree of divorce or
' t  . .

1r separate mtLntenance, or of thoee who have, as petit ioner,
'obtalned 

a divorce but have fai led to have the decree

refer Ln any way to allmony or support, payments, and

who have deflned thelr contlnulng obrigations for aupport

ln a wrltten agreetrcnt, la not a aubJect for thlg Court

to decLde. As rr€ have strongly auggeeted, in our opinlon,

It 1r unfortunate that the Dlatrlct of colunbla tarc

prov la lone ln  genera l ,  and t4?-r55?b(a)  ( r0)  in  par t icu lar ,

do not rpro closely conform with the rerevant provisions

of the rnternal Revenue code. But thrs is a matter for

the leglalaturo to correct and not the courta.

Ttre Court havlng consl.dored the alpltcable

statute and the memoranda fllad by both partlea, and

havlng further congldered the argNlments of counsel

Grtrrresaed at the hearlng, flnde for the reaaons etated

ln thLr ordcr that petitl.oner ia not permitted to deduct

on hla Dlatrlct of colurnbl.a inconre tax rgturna for the

yeara l.n gucrtion the allnony and maint€nance payrnenta

i l
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he wag obligated to make to his former sPouse pureuant

to thelr writ ten Separat, ion Agreement of ,June 23, L970.

Petit loner ia thus not entlt led to a refund, and the

deflc!.ency aeaessment in the amount of 93,339.16 ia

upheld.

It is accordingly this 12th day of l'lay, L977 '

ORDERE6 that potlt ioner's claim for refund be,

and the garne hereby ig, denled.

Coplea to:

Charles L. Weatherhead, Esqr/
Ph t l t p  H .  L l l l en tha l ,  Esq . ' t
1606 Waghington Plaza
Reston,  V l rg in ia  22O9O 

,
./

Richard G.  Amato,  Esq.  '

Asst. CorPoratlon Couneel
Diet r lc t  Bui ld lng
ltaehlngton, D. C. 20004
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