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Pet l t loner  f l led c la lms for  re funds for  Dls t r lc t  o f  Columbla

Inccrne taxes whlch he paid for the taxable years l97l through 1975.

Upon denlal of the claims by the 0lstr lct of Columbla, petlt loner

f l led th ls  su l t  ln  the Tax Dlv ts ion of  th ls  Cour t .  The mat ter  was

trled by the Court sit t ing without a Jury. Upon canpletlon of the

evldentlary hearlng, the part{es f l led wrltten brlefs.

Petltloner seeks to recover lncome taxes pald to the Dlstrlct

of Colunbla for the years 197l-1975 on the grounds that, as a

regular cqnnlssloned off lcer In the Publlc Health Servlce' he is

exempt frT l labl l l ty for such taxes under the provlslons of 0.C.

Code 1973, 547-155lc(s). l{hl le D.C. Code 1973, 947-1557b imposes

tlre l labl l l ty for D.C. lncqne tax on eyery resldent, 547-l55lc(s)

fn deflnlrq the rord 'resident' excludes therefrom:

* t t any offlcer of the executlve branch of
such Goverrunent whose appointnent to the offlce
held by hln was by the Presldent of the Unlted
States and subJect to confirmation by the Senate
of the Unlted States and whose tenure of off lce
ls rt the pleasure of the Presldent of the United
States, unless such off lcers are domlc{led ri thln
the 0fstr ict on the last day of the ttxable year.
(Enphasls added. )

Slnce the part{es have stlpulated to the anount of taxablc

Incqne earned by the petltloner ln the years l97l through 1975,

rnd hrve rgreed that the petlt foner's rppolntnent ac rn off lcer
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{ n  the  Regu la r  Corps  o , ' t he  Un i ted  S ta tes  Pub l l c  Hea l th  Se rv i ce

(here lnaf ter  re ferred to  as PHS or  Serv lce)  was by the Pres ident

and conf l rmed by the Senate,  the so le issues presented here are

( l )  whe the r  t he  pe t i t l one r  se rved  a t  t he  p ' l easu re  o f  t he  P res iden t

wi th ln  the meaning of  the s tatute,  and (2)  whether  the pet i t ioner

was dorn{c i led in  the Dis t r ic t  o f  Columbia dur lng the taxable years

in  ques t i on .

Since a determinat ion that  pet l t loner  was actual ly  domic i led

ln the Dls t r ic t  o f  Columbia on the last  day of  the taxable years

in quest ion would resul t  ln  h is  be ing a " res ident"  wi th ln  the

meaning of  547- l55 lc(s i ,  and thus subJect  to  tax,  even i f  he met

the test  o f  a  pres ldent la l  appolntee serv ing at  the "p leasure of

the President," i t  would seem approppiate to consider f lrst the

fssue of  donlc l le .

I.  OOfIIICILE

A.  Establ lshment  of  a  F lor ida Domic l le

Dqnlclle has tradltlonally been defined as the concumence

of trvo elcnents, physlcal presence (resldence) ln a locallty and

the lntentlon to remaln at that locrtlon lndeflnltely or the

absence of an lntentlon to make one's home elsewhere. Dlsgrlct

of  Col tnblg v.  l , lurphy, 314 U.S. 441, 451 (1951);  Gl lbert-  v.  @!! . ,

235 U.S. 561, 569-570 (1915);  Sweenev v.  D{str lct  of  Colurnbir ,

72  U.S.  App.  D.C.  30 ,33 ,  l l3  F .  2d25 (1940) ;  Adams v .  Adams.

136 A. 2d 866 (D.C. l{un. App. 1957). The requirements to establlsh

a dmlcf le In the Stat€ of  Flor ida are no dl f ferent.  See, e.9. ,

Rosenst le l  v .  Rosgnst {e ] ,368 F .  Supp.  51 ,  57  (S .D.  t l .Y .  1973) ,

af f 'd,  503 F..2d 1044 (2d Clr .  1974).  I t  ls  a fundamenta' l  ru le

of law thet all persons have a dcrn{cile sornewhere and that no

person crn have more than one domlclle at any particular polnt

In tlme. Restrtdnent, Confllct of Laws llt (1934); 25 Am. Jur. 2d
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Dom' l c i l e  12  (1966) i  Jones  v .  Jones ,  136  A .  2d  580 ,  582  (0 .C .  l l un .

App .  1957)  ( c { ta t l on  omi t ted ) .  The  l aw  ass igns  to  eve ry  ch t ' l d  a t

b l r t h  a  domlc l l e  o f  o r l g ln ,  t ha t  o f  t he  pa ren ts ,  wh ich  con t l nues

un t l l  ano the r  domic i l e  1s  l aw fu l l y  acqu l red .  25  Am.  Ju r .  2d

5 tg ;  S i va l l s  v .  Un l t ed  S tq tes ,2OS F .  2d  444 .  446  ( s th  C i r . ) ,

ce r t .  den led ,346  U .S .898  (1953 ) ;  Moss  v .  Na t i ona l  L l f e  and

Accldent  Insurance_eq. ,  385 F.  Supp.  1291,  1298 ( l l ,D.  Ho.  1974) .

The law permlts a person to acquire a dornic{le by hls own

chooslng. [n order to establ{sh a domlci le of  choice,  however,

the law requlres that  str lct  condi t ions be met.  These wel l -

establlshed condltlons or requ{rements for dom'lclle of cholce

have been succlnctly and accurately described by one Court as

fol lors ( l tew Vort  f ruSt Co. v.  Ri ley, '16 A. ?d 772,783-784

(Det .  1940) ,  a f f 'd ,  315 u .s .  343 (194?) ) :

The essent la ls of  domlcl le of  choice are the fact
of ptryslcal presence at a dwell lng place and the
Intentlon to make that place home. There must be
a concurrence of fact and Intent. ... There must be
an actual abandonment of the first domlclle coupled
wlth an fntentlon not to return to ' l t, and the
acqulslt lon of a ner domlcfle by actual resldence
In another place wlth the lntentlon of maklng that
place a permtnent home. Hhether one has changed
hls domlclle frorn one place to anothei must depend
largely on hls lntention. The intent{on rust be of
pemonent or indef ln l te l lv lng at  a g{ven place, not
for mere temporary or speclal purposes, but trlth a
present fntent lon of  making that place home.. . i  orr
negatlvely expressed, there must be an absence of
lny present lntentlon of not resldlng at the place
permanent' ly or for an lndeflnlte time.

See, 25 Am. Jur.  2d 5916-27; 28 C.J.S. Domicl le l !6 '  8,  l0 & l l

( i941) ;  G l lber t  v .  Oav ld ,  235 u .s .  561,  569 (1915) ;  Ga l laqher

v .  Ph l lade lph la  Transp.  Co. ,  185 F . '2d  543 (3d  C l r .  1950) ;

s t { fe l  v .  H-opk tns '  477 F .  2d  1116,  l l20  (6 th  c l r .  1973} .

tlhen these two facts concur, physlcai presence of a person at the

clr lmed dqnlc l le and the Intent lon of  maklng l t  a hmre, dcrntc{ le

or change of domlctlc lr Instantaneous. Spurqeon v. l l lsslon

$tcte-Bank, l5 l  F.  2d 7A2-705-706 (Bth Clr .  1945),  ccrt .  denlcd,

'j -- ) 
';L
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327  U .S . i  2  ( 1946 ) ;  Ga rne r  y .  Pea rson ,374  F .  Supp .  580 ,589 -590

(H .0 .  F l a .  1974 ) .  See ,  Texas  v .  F l o r l da ,306  U .S .  398 ,424  (1939 ) ;

Sweeney  v .  D i s t r l c t  o f  Co lumb la ,  72  U .S .  App .0 .C .30 ,33 ,  l l 3  F .  2d

?5  (1940) ;  Jones  v .  Jones ,  136  A .  2d  a t  5B l ;  25  A ,n .  Ju r .  ?d  l l 7 .

. In  order  to  determine whether  pet i t ioner  in  th is  case was

domic i led in  the Dis t r lc t  o f  Columbia dur ing the years in  quest ion,

i t  ls  necessary to  ascer ta in  h ls  domic i l iary  s tatus before coming

to the Dis t r ic t  o f  Columbla,  and ln  th{s  connect lon { t  ls  lmperat lve

that we take a closer look at what ls meant by the requlrements

of nphysical  presence" and "{ntent ion."  I t  is  general ly held

that one must be physlcal ly present or actual ly residlng In a

place to acquire a dom{clle of cholce there. So long as the

residence {s actual ,  the character of  the l lv lng quarters ls

lrmaterfal. The resldence may be a temporary shack, a rented

house, a hotel or the house of a relatlve or frlend. 25 Arn, Jur. 2d

320l' 28 C.J.S. 910(a). Ary per{od of resldency, horever short,

rhen coupled wlth fntent, rl l l  sufflce. 25 Am. Jur. 2d !23.

A hcrne ln a partfcullr bulldlng or resldence In one part{cular

house as a flxed abode ls not essentlal for the acqulslt lon of

r  domfcl le.  Restatement,  Conf l lc t  of  Laws !16; 28 C.J.S. 510(a);

ln re T!!qr,!-rEst!Lte, 325 S.t{. 2d 755' 760 (Uo. 1959). The

physlcal chrracter of the resldence ls of no lmportance {n

flxfng the domfclle, except lnsofar as lt may have a bearlng

on the questlon of lntent. 28 C.J.S. 5tO(a); Irvln v. Jglg,

182 Xan. 563, 322 P. 2d 794, 797 (1958). In lrvfn, the Court

st ted tiat physlcal or bodlly presence In the locallty. In

addltlon to the lntent, ras all thai Hts necessary to acqulre

r dcrnlclle. The same Court later In Estate of Schoof v. !!g.1f'

193  Kan.  5 l l .  396-P.2d329,33? (1964) ,  $ t  t€d  th r t  to  e f fec t

a change of resldence, there ruit bc a trtntfer of bodlly
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presence to another  p lace coupled wi th  the {ntent ion to  ablde

ln the netr  locat lon.  The change,  i t  fur ther  s tated,  could be

ef fectuated on the f i rs t  day of  ar r iva ' l  prov ided the requls l te

in tent  was present .  See,  Smi th v .  Smi th,  289 P.  2d 1086,  l08B-

1089  (0 r .  l 95s ) .

Cases have i l lust rated what  par t icu lar  c l rcumstances have

satlsf led the requirement of phys{cal or bodlly presence ln a

local f ty .  For  example,  In  In  re Toler 's  Estate,  supra,  a t  760,

the person was held to be physlcal ly present slnce he was uslng

a hotel as his dwell ing place and regularly kept personal belongings

there. The Court quoted the fol lowlng language as closely

descrlpt lve of the clrcumstances ln that case (Id.,at 760, quotlng

Beale,  The Conf ' l lc t  of  Laws, t16.3):

Thus where a man, never settl lng down ln
bne place, l ives at  hotels or c iubs ln a
certa{n place. he may nevertheless acqulre
a domlcl le there.

In another case, r Court upheld a Florlda domlclle where the person

orned and mafntalned no permanent place or drslllng In Florlda

but had alrays stayed at the same hotel for years. He hrd been

ourrfed In Florlda In 1940, and the follorlng year he declared

hls clt lzenshlp and resldence In that state. It ls rorth notlng

thrt thls lndfvldual had llved In l{est Vlrglnla slnce 1921,

omed property there and only vislted Florlda regularly, and

ras separated frqn hfs rlfe In l94l rhlle they were stl l l  l fv{ng

In l lest Ylrglnfa. Sutton v. Sutton, 35 S.E. 2d 608, 610-6ll

(Sup. Ct. of App. T. Ya. 1945). Although the length of resldence

or the part lcular k lnd of  p lace selected ls not mater la l ,  l t  ls

essentlal that the pcrson deslrlng to change hls dcrnlclle by

cholce physlcally arrlve at the locallty before any change can

be ef fect lve.  See. e.9. ,  Reynolds v.  L loyd Cotton l l l ' l ls .  99

S.g. 2{0 (i l . Car. l9l9). tn that case, the Indlvldua'l fntended

'-;e;r;*-**'*f
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to  acqul re a new domlc{ le ,  but  d led before ever  reachlng h{s

dest inat lon.  l {oreover ,  a l though he had sent  h ls  household

furn{ ture forward and had secured enplO..rnent, he had no place

of  abode.  This  can be contrasted wl th  a man who before h ls

marr iage procures and furn ishes a dwel l ing ln  a s tate d l f ferent

f rom where he is  res{d lng.  He is  considered as being domlc i led

fn that state whlle on h{s honeymoon even though he never ate

or  s lept  there.  See,  Restatement ,  Conf ' l lc t  o f  Laws l l6  ( l l lus t rat lon) .

As noted prevlously,  the acquls i t ion of  domlci le of  cholce

centers malnly on the quest ion of  {ntent.  I t  can be said wi th

certa{nty that an lntentlon to l ive permanently at the clalmed

domlclle is not requlred. Spurqeon v. l ' l lsslon State 8ank, j j lpl l,

at  705-706i  Gal laqher v.  Phl ladelphla Transp. Co.,  185 F. 2d 543

(3d C{r. 1950)i 25 An. Jur. 2d $25; Restatement, Confllct of

Lars t l8.  See, Dlstr lct  of  Columbla v.  t lurphy, supra,  at  450, n,  2.

If a person capable of nrklng hls cholce honestly regards a plrce

as hls present home, and Intends to abandon hls former dqnlclle,

the change rlll occur rhen the lntentlon concurs wlth physlcal

presence. llor York Trust Co. v. Rlley, !!lpB, at 784; Spurseon

v. l{lsslon State 8ank,.g.!Lp,!,i., rt 705-706; 25 Am. Jur. 2d 124.

The Intentlon requlred for the acquis{tion of a domlclle of

cholce ls an Intentlon to make a hqne ln frct and not an lntentlon

to acqulre a domlclle. The Intentlon must be to make a hqne rt

the noment, not to make one fn the future. Restatement, Confllct

of Lars 9519, 20; 25 An. Jur. 2d 5t24, 25. The motive for such

en intent ion to change dqnlc l les ls. l r re levant so long as the

requ{slte {ntent to change erlsts . Z5 Am. Jur. 2d 528; Restltement,

Confllct of Lexs 122; Beedv v. @ 75 U.S. App.

0.C. 289, 292, n. 4. 126 F. 2d 647 (.|942); Goodloe v. ltawk, 72

U.S.  App.  0 .C.287,289,  l l3  F .2d  753 ( t940) ;  Garner  v .  Pearson,

!! lPIl '  tt 590i Rosenstlcl t Rosenstlelr sugFar at 58.
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The fa-c  that  one cannot  acqui re a donr ic i le  but  must  make

a  home ln  fac t  was  i l l us t ra ted  i n  I n  re  G i ' l be r t ' s  Es ta te ,  l 8

N .  J .  t ' l l s c .  540 ,  l 5  A .  2d  l l l  ( 1940) .  Th ts  case  a l so  l s  a  good

example of  a  Cour t  regard ing the character  o f  the dwel l ing as

evldence of  in tent ion rather  than as ev idence of  res idence.  The

Court  was faced wi th  the quest ion of  whether  a person 's  domic i le

was at a stepdaughter's home in l ' lew Jersey or in a hotel In

Pennsylvania. In consldering the factum of resldence ln t iew

.lersey, the nenly claimed domlcl le, l t  observed that the person

stayed ln New .lersey for a week to ten days on one trlp and

for short perlods of t lme on several other occasions. Although

tJte Court stated that presence may be brief to sat{sfy the

requlslte factum, l t  dld not decide whether the fact of

resldence was suff lclent slnce lt  louna the intent to be lacking.

It lmplfed, hovever, that the residence at the stepdaughter's

Has sufffclent for the factun. The Indlvldual admltted that the

neason she wanted to use the Nex Jersey resldence was her rnger

over the personal property tax In Pennsylvanla. The Court found

that the Intentlon Has more to 'acqulre a domlcl le' than to

establlsh a hme. Her att l tude of be{ng a vlsltor In l{an Jersey

prfor to the year In question Has no dlfferent after her lntention

to change, only the label was changed. She dld not transfer rny

of her domestlc affairs, dld not stay any longer than before,

nor dfd she vlslt tny nore often. 0n the other hand, her hcrne

and affalrs In the Pennsylvanla hotel remalned fntact. The llar

Jersey resldence was not her horn but rgralned only'someone else's

p lace where [she nas]  a lways welcome. '  lg . t  a t  l l7 .

There mlst also be the {ntentlon to make a resldence a home

at the present t lme, not at sone tlme in the future. In lclntos!.
y. Ellggll lgg,,73 Arlr. 366,241 P. 2d B0l (1952), the Court
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was faced wlth th is speci f ic  lssue. I t  held that  a husband and

h ls  faml ly  d id  no t  es tab l i sh  a  domic i le  in  Ar izona when the  faml ty

went there for  the wi fe 's heal th and the wife 's mother purchased

a home for them, al l  whl le the husband was in the mi l ' i tary service.

The appl lcable rule i t  bel leved was stated in a Kansas case where

the Court said (241 P. 2d at 804, quoting fart v. Horn, 4 Kan. 232):

Had the defendant accompanied his wi fe 'and
chi ldren to Kansas, and remained there,
though forever so short a time, if long
enough to establlsh them in a new home,
even though such new home had been a
boardlng place in the house of  re lat ives,
then lndeed lntent might have been effectual
In glv lng character and signi f icance to the
act.

This fssue rvas also presented ln Sival ls v.  Un{ted Statesr luDrE.

There, a person ln the mllitary servlce who was ln Texas prlor to

enllstlng and whose wlfe taught school ln Texas prlor to thelr

marr lage, planned on sett i lng 1n Texas af ter  h ls dlscharge. The

Court held that, slnce lt was h{s stated lntentlon to establlsh

domlclle ln Texas after he ras married, and not to establfsh one

rhfle he rrs In Texas prlor to hls marrl lge, the concurrence of

ptUslcal resldence and lntentlon dld not occur. At no tlme prlor

to hls dlscharge, the Court stated, was he physlcally present

In Texrs rlth a present Intent to make that state hls domlclle.

Slvalls v. !lq!lg!,!!g,1!es, gtJlg, at 446. A person thus need be

able to sqy that thls ls now ny hone, not thls ls to be my hme.

See Restatenent, Confllct of Laxs 120.

The questlon of domlclle ls a dlff lcult one of fact to be

settled by a reallstic and consclentlous revier of the many

relevant and confllctlng Indlcla of rhere a nan's hcrne ls.

Dlstr{ct of Colunhla v. Hurphv, glry3, at 455. l{o one factor

used by courtg In thelr detennlnrtlon of donlclle can be

consldered to be controlllry. Sore of the frctors usually

consldered are thc place rheru pollt lcrl and clvll r lghts rrc

cxerrclsed. the taxcs rrc pald. thc rcrl rnd personal property
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are  l oca ted ,  t he  d r i ve r ' s  and  o the r  l i censes  have  been  ob ta lned ,

the locat lon of  soc la l  and re l ig ious membership and the p ' lace

of  bus iness or  employment .  EMf v .  pearson,  suprat  a t  589-590.

l ' lh l le  a person 's  s tatements may supply  ev idence of  the in tent ion

requ is i t e  t o  es tab l i sh  domic i ' l e  a t  a  g l ven  p lace  o f  res idence ,

they cannot  supply  the fact  o f  res idence there.  Tex€ v.  F lor ida,

suPrd,  a t  425.

The respondent contends that since pettt ioner has never

l ived In  Jacksonvl l le ,  F lor ida,  he cannot  be held to  have ever

been domlcfled there. peil t ioner, on the other hand, argues

that  he establ lshed a F lor lda domlc l le  ln  1967 when he and h ls

wlfe, whlle residing ln connecficut,.  declded they would ulf ir :rately

return to Jacksonvil le and pennanenily reslde there and thereby

never attalned a domlc{le here.

vferlng the total l ty of the clrcurnstances, we belleve that

the evldence does not support petft loner,s claim that he acqulred

a domfcfle In Florlda ln 196I. The requlsite concumence of

physlcal presence and lntention dld not take place {n order to

cause the Instantaneous establistment of domlci le. Cf.,

El l ls v. Southeast Constructlon Co.. 260 F. Zd ZgO, ZgZ-Zgg

(8th c t r .  1958) .

Petlt loner testl f led that whlle he and his wlfe were ' l lvlng

In connectlcut In 1967 they declded to establish a Joint permanent

resldence at the horne of her parents in Jacksonvll le. I t  ls clear

that  such declarat lon of  the l r  in tent ion whi le  in  connect lcut

cou ' ld  never  work to  establ ish a domfc{ te ln  F lor ida s lnce the

requlslte elenrent of physlcal presence would be missing. However,

even lf  the physlcal or bodily presence of pediloner at the

hqne of hls In-lam fn Florlda durlng that same year nright be

sufflclent for the elenrent of the facttnrr of resldence, the

charactcr of tlrat 'regldence' or 'presence' nccessarlly detrccts
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f rom the ln tent ion which pet i t loner  must  shor  In  order  to  carry

h i s  bu rden .  See ,  I n  re  G l ' l be r t ' s  Es ta te r  j uDra .  See  a l so .  &

re  0o r rance ' s  Es ta te ,  l l 5  l l . J .  t q .  268 ,  170  A .  601 ,  604 -605

(1934 ) ,  a f f ' d ,  l 3  N . J .  M i sc .  168 , ' 176  A .  902  (Sup .  C t .  1935 ) ,

a f f ' d ,  l l 6  N . J .L .  362 ,  184  A .  743  (C t .  A .  &  E . ) ,  ce r t .  den led ,

2e8 U.S.  678 ( rs36) .

A person cannot acquire a nerv resldence simply by golng to

another  town wi th  the in tent lon of  making i t  h ls  domic l le .  He

must also go there with the lntention of reslding there for more

or  less a def in l te  t lme and making l t  h ls  home.  Ki rb l  v .  Town

of J_[grlqSlgtC., 78 t{.H. 30], 99 A. 835, 836 (1916) (citations

onritted); 25 Am. Jur. 2d 524. The Court {n Klrby further

stated that by nhomen ln the law of domic{le {s meant "what

eyeryone has in mlnd when he thinks of horne; hls resldence;

the place to wh{ch he always lntends to return or the place he

th inks of  as horne."  Id . ,  a t  836.  See,  0{s t r ic t  o f  Colutnbla v .

l lurphy, gpg, at 455,n. 10. In Klrbv the decedent dld everythlng

she vas advlsed to do, and whlch she rould have been requlred

to do {n fact, to establlsh a domlci le of cho{ce. Honever, she

lacked the Intention to make the place her present and permanent

hqtte. t{e belleve that petf tioner here also dld not evldence the

necessary lntentlon to make the resldence ln Florlda hls permanent

horne In 1967. As In In re Gllbert 's Estate, ! ! .PE, at l l7'

petl t loner's att{tude torard the resldence ras no dlffercnt

after hls declared Intentlon than before l t .  The resldence

rrmained only "sorneone else's place rhere [he ras] alrays

welcqne. "

l{e thlnk that, at best, l t  can be said the petlt loner

Intended in  1967 to establ lsh a F lor{da dcmic l le  ln  the fu ture,

xhen hls appointment to the Publtc Health Servlce rould ternlnate.

Hls orn tert{nony, rs mted prev{ously, supports thls vlcl.

The Intentlon to establ{sh a dcrnlcl le at some tlme In the future

ls not sufffclent to establlsh one at the present t lna. Scc,
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l ' l c l n tosh  v . .4a r i copa  Coun ty ,  sup ra ;  E lwer t  v .  E lwer t ,  196  0 r .256 ,

248  P .  2d  847  (1952) i  c f  . ,  Ha rd in  v .  l ' i cAvoy ,  216  F .  2d  399 ,  403

(5 th  C{ r .  1954) .  The  fac t  t ha t  pe t i t i one r  ob ta ined  a  F lo r l da

d r l ve r ' s  l l cense  and  ca r  reg i s t ra t i on  i n  1967 ,  and  l a te r  reg l s te red

to vote in  that  s tate can be v iewed as examples of  th ings to  do

when one wants to establish a resldence somewhere. l , le do not

believe that these were done in furtherance of any lntentlon

of  maklng F lor lda h is  permanent  home at  that  t ime.  See,  Ki rby

v.  Torn of  Char ' lestown,  supra,  a t  836.  t loreover ,  pet l t loner ,s

current  l icense shows h is  Hashington address,  not  the res ldence

ln  F lo r l da .

In  reachlng the conclus ion that  pet i t ioner  d id  not  establ {sh

a Flor lda donlc f le ,  the Cour t  has not  considered re levant  any

motlve that he might have had ln lntending to use the Florida

resldence as hls permanent address. Nor ls the Court unnlndfu' l

o f  the t rans l tory  nature of  pet l t loner 's  res idences dur{ng h is

ear ly  adul thood,  beglnnlng wi th  h ls  leav lng At lanta at  the age

of 16 to attend l{otre 0ame Unlverslty, and f lnal ly concludlng

rlth hls appointment to the Regular Corps of the Publlc Health

Servlce In 1971. Although such a background lends sorne credence

to h ls  ln tent lon of  establ ish ing a F lor lda donlc i le ,  h ls  s l tuat ion

can In no way be sald to be unique. It  surely does not approx' lmate

the clrcumstances petltloner rust dernonstrate to meet h{s burden

of shorlng that he Intended to establ{sh a hsne ln Florida In

1967. or rt any t lme durlng the taxable years ln questlon.

8.  Donlc i le  In  the Dls t r ic t  o f  Columbia

Slnce we have found that  pet l t loner  d id  not  acqul ra a F lor lda

dmlcl le ln 1967'. or thereafter, we must nert detennlne whether

he was dor lc l led ln  the 0 ls t r lc t  o f  Columbla throughout  the taxable

ycrrs In qucstlon. Although lt  ls unnecessary for thls Court

to  rpec l f lc r l ly  f lnd wtrer6 pet l t loner 's  legal  donlc l le  ls ,
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l f  o the r  t han  the  D is t r i c t  o f  Co lumb ia ,  s ince ,  i n  o rde r  t o  qua l l f y

for  exempt lon,  the s tatute only  requi res a f ind{ng that  he was

no t  do rn i c l l ed  l n  t he  0 i s t r i c t  coup ' l ed  w i th  p res iden t j a l  appo in tee

s ta tus ,  0 .C .  Coae  tqZ - ' t 551c (s ) ,  i t  wou ld  have  been  bene f l c i a l

to  pet i t loner  to  show that  he ef fect ive ly  establ ished a F ' lor ida

domlc l le  as he c la imed.  Since th is  was not  the case and s lnce

the law requfres a person to have a domici le, the choice of

domic i les for  pet i t ioner  is  novr  between e i ther  the Dis t r ic t

and presumably Georg ia,  h is  domic l le  of  or ig in ,  or  one of  the

other locat{ons where he had previously reslded.

A person does not  acgul re a domic i le  in  the Dls t r lc t  o f

Columbla slmply by coning here to l ive for an lndeflnlte perlod

of  t tme whl le  In  the Goverrunent  serv lce.  Dls t r lc t  o f  Columbla

v. l lurphy, !!p!1, at 453-454. To effect a change In dqnlcl le,

there must be the absence of any present lntent of not resldlng

In the 0lstr lct permanently or lndefin{tely. Beedv v. Dlstr lct

o f  Columbla.  supra,  a t  291-292,  c l t ing Gl lber t  v .  Davld,  235

U.S.  561,  569 (1915) .  Persons are domlc l led ln  the Dls t r ic t

of Columbla, ho{ever, rfio live here and who have no "llre4 aod

Cgfintte tntent to re ln' and make thelr homes where they were

fonnerly donlciled. Dlstrlct of Colunbla v. $urphy, IJpB, at 454-

455 (cnphasls added). Thus, In order to retaln hls former

dcrnlctle, one who coo€s to the Dlstrfct to enter Goverrment

senlce rurst ahays have a 'flxed and deflnlte lntent to return'

and tale up hls home there rhen separated from the servlce. Id.,

t t  456. See, Lut ler  v.  Distr lct  of  Columbld,  86 U.S. App. D.C.

207 ,  l 8 l  F .2d  790 ,  ce r t .  den led ,340  U .S .  826  (1950) ;  A rbauqh

v.  Dfst r lc t_of  Cqlumbla,  85 U.S.  App.  0.C.  97,  176 t .  2d 28

(1949) ;  Co l l ie r  y .  D ls t r l c t  o f  Co lurnb{ ! ,  82  1 t .5 .  App.  0 .C.  145,

16l  F.  2d 649 (1947);  Eeckham v.  Olstr lct  of  Columbla,  82 U.S. App.

D.C. 296, 163 F. 2d 701, cert. dcnled, 332 U.S. 825 (1947)i Roqers

v.  Roqers,  76 U.S. App. D.C. 297, 130 F. 2d 905 (1942);  lee<l1 v.

Dlstr lct  of  Colugrblr ,  supra.
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The tax lng aut l  i ty  is  warranted in  t reat lng ut  p l  . r  fac le

taxable any person quar tered ln  the 0 is t r lc t  on tax day whose

status seerns doubt fu l .  The burden is  on the ind iv ldua ' l  who

knows  bes t  t he  fac to rs  {nvo l ved  to  es tab l l sh  tha t  h l s  domic l l e

i s  e l sewhere .  D ls t r i c t  o f  Co lumb ia  v .  Uu rphy ,  sup ra ,  a t  455 .

I t  l s  c lea r  t ha t  t he  pe t l t i one r  phys i ca l l y  res ided  w i th in  the

Dlst r ic t  o f  Columbia on the last  day of  each of  the taxable

years in question. The question must be answered whether

petit loner suff lclently demonstrated to thls Court that

throughout that perlod of t ime he had a domlcl ' le somewhere other

than the Dis t r fc t  o f  Colunnbia and had a " f lxed and def ln i te

Intent to returno and take up his hqne there.

Prlor to the Suprerne Court 's declslon ln Hurphy, the rule

in the Dlstr lct of Columbla govern{ng the dornlcf le of persons

rcrklng ln Goverrment service and residlng ln the Dlstrfct was

that one may retr ln hls domlcl le ln the state frcrn whlch he

came untl l  hls sewlce termlnated, unless he gave clear evldence

of hls fntentfon to forego hfs state al legfance. Sweenev v.

0lstr lct of Colr,rnbla, ! .W1, at 37. The Court ln {urphv dld not

reJect thls rr le, see Hurphy, !! .8!.,  at 454, but l t  dld change

the burden of proof by placlng lt upon the petltloner. As a

result,  a person In the Goverrment servlce quartered fn the

Dlstr lct rrust sho{ that he ls domfcfled elserhere In order to

esc,ape the tax. Distrlct of Columbla v. ilurphy, 5gpg, at 455-456.

See, Eeedy v. Dfstr lct of Colunbla, ! lJ.B-, at 291; Shflkret v.

Helver lnq,  78 U.S.  App.  D.C.  178,  l8 '1 ,  138 F.  2d 925 (1944) .

All  i lurphy dfd nas to shlft  the presr,rnptlon agalnst a change

In dsniclle for the Goverrment employee requlred to llve here

for the duratlon of hl i  serrlce to a presrmptlon of dmlcl le

In the Dls t r lc t .  See.  Pace v.  0 ls t r lc t  o f  Columbia,  77 U.S.  App.

0.c .  332,  334,  135 F.  ?d 249.  a f f .d ,  3ZO U.S.  698 (1944) .

I
f
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The burden sh i f ted to  the pet i t ioner  to  demonstrate the lack of

an{mus manendi  here and a f ixed and def in l te  in tent  to  return

to  the  domic i l e  f ro rn  wh ich  he  came.  Beedy  v .  D i s t r l c t  o f

Co lumb ia ,  sup ra ,  a t  291 .

The ru le,  re i terated in  Iurphy,  that  a  person does not

acqui re a domic i le  in  the Dis t r ic t  s imply  by coming here to

l ive for  an indef in i te  per iod of  t ime whi le  in  the Government

serv lce ls  not  lnconsis tent  wl th  that  Cour t 's  ho ld lng that ,  un less

such person has a f ixed and definite intent to return, he ls

domlc i led here.  l , lh l le  the in tent ion to  return must  be f ixed,

the Court stated, the date of the return need not be definlte;

and whl le  the In tent ion to  return must  be uncondl t lonal ,  the

t lme may ba,  and in  most  cases wi l i  be,  cont lngent .  Ois t r fc t

of Columbla v. [urphy, supra, at 455 n. 9. The Court ln Beedy

observed that Sweeney and l. lulphy-were apposite in thelr holdlngs.

Beedy, !!p!1, at 291-292. Although the situatlon lnvolvlng a

Goverrment employee ls not governed by the usual tests, !lglp!L,

.gg3&, !t 454, the Murphy decislon does comport wlth the genera'l

vle* that a dqnlcl le once acqulred {s presumed to contlnue

untl l  shovn to have changed, Shilkret v. Helverinq, Supra, at

180;  0 lxon v.  Dixon.  190 A.  2d 652,654 (0.C.  App.  1963) ,  and

that mere absence frcrn a flxed hdne, however long, cannot of

Itself rork a change in dmlc{le. There must be the Intent

to change. Pace v. Dlstr lct of Colunbiar supra, at 334; Adams

v.  Adams,  136 A.  2d 866 (0.C.  t lun.  App.  1957' t ;  ?8 C.J.5.  t t f (a) .

For a Goverrrnent enployee reslding in the Oistr ict, as lg the

pet{t loner here, the lnt€nt to change his drnici le to the Dlstr lct

ls slmply synonymous wlth his fai lure to shor a "f lxed and definlte

Intent to return- to hls al leged former dqnlcl le. See Arbauqh v.

9lstr lct of Columbla. suprar at 98, where the Court noted that

the effect of the rule lr that a p€rson r{thout any Intent one

Hay or rnother ls dmlcl led hcre l f  he l lves hcre.

l}}
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Hhether  the pet i t loner  had,  a f ter  1967 and dur ing the

taxable years in  quest ion,  a  " f ixed and def in l te  in tent  to  return"

to F lor lda af ter  terminat ion of  h is  appolntment  to  the Serv lce

and employment  at  l l IH ls  no longer  re levant  s ince we found that

pet{ t {oner  never  had a domic i le  in  that  s tate.  However ,  h ls

test imony that ,  s lnce he began res ld ing in  the D{st r lc t  {n  June,
'1970,  

l t  has been h ls  ln tent lon to  return to  Jacks.onvi l le ,  F lor ida,

and permanently reside there wlth hls famlly upon the tennination

of hls appolntment becsnes relevant in the determinatlon of

whether petlt ioner had the uflxed and definite Intent to return"

to any of  the s tates In  xh lch he res lded,  and in  whlch he might

have been domlc l led,  pr ior  to  being assfgned to NIH In June,  1967.

Thls Court was not shown any ev{dence which would lead lt

to conclude that petlt loner had a "f lxed and definlte lntent to

return' to Georgla, where his parents l lve and where he was

ralsed, and where he was brlef ly located ln 1967. L{kewlse,

re have not been presented evldence rh{ch would show that

petlt loner establlshed a domlcl le In and lntended to return to

elther Indlana, where he attended undergraduate school, or

Callfornla, rhere he attended Stanford Universlty for one year.

llor does lt appear that he ever was domlclled In or had any

deslre to go back to Connectlcut. The petftloner recelved an

undeqgraduate degree from Yale Unlversfty ln 1959. He also

rttended rnedlcal school at Yale, renalned there to take hls

lnternshfp aod later returned to conplete h{s resldency.

lloreoyer, Connectlcut was the only state ln which he xas

l lcensed to pract lce medic lne.  S lnce pet l t loner  test l f fed

that before the fal l  of 1967 hls permanent residence was In

Atlanta, thrt becooles the locrtlon of any real lmportrnce.

; . : ; i i
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I t  would be drr f icu l t ,  however ,  to  f lnd that  pe i l t ioner  had

f i xed  i n ten t i on  o f  re tu rn lng  to  A t l an ta ,  Georg {a ,  o r  any  o f

other  s tates,  in  l lght  o f  h is  forcefu l  test imony regard lng

ln ten t i on  to  se t t l e  i n  F ' l o r i da .

a

the

h l s

In  de te rm in lng  the  domic i l i a r y  s ta tus  o f  an  i nd i v idua l ,

act ions are the most  persuaslve ind ic ia ,  even more persuasive

than  words .  Ue l t knech t  v .  D i s t r i c t  o f  Co lumb la , .90  U .S .  App .

D .C .  291 ,294 ,195  F .  2d  570  (1952 ) .  See ,  Texas  v .  F to r i da ,

supra,  a t  425.  Pet{ t {oner  has owned a home in  the 0 is t r ic t

s ince June,  1970.  Al though th is  fact  a lone would not  subJect

a Goyernnent employee In the Distr ict to incorne taxailon, see

&IpU, jjlpB, at 454, when {t is combined with a'l'l the other

Ind lcat lons of  domlc l l lary  s tatus here,  a  pr ima fac ie case for

the trxing authorlty ls presented. All  of petlt ioner's personal

as rel l  as real property was located ln the D{str ict of Columbfa.

He uses the Eank of Eethesda for al l  his f inancial matters and

has used the t l IH Credlt Union. He ls not a member of any

reglfglous, soclal or clylc organlzatlons anywhere, although he

attends church In the l{ashlngton area and hls chl ldren attend

llaryland schools. l loreoyer, petlt loner testi f led that he

concelvably could spend hls whole career at NIH.

The dellneatlon of clrcr,rnstances whlch the petlt{oner's

background evldences as bearlng upon hls dcrnicl l lary status dlffers

In lmportant respects frorn those found In Beedy v. Dlstrlct of

Colmbla, Apg. Pace v. Dlstrlct of Columbla, !glB, Beckhanr

v.  Dlstr lct  of  Columbia,  ! !pE. and. also f  n Col l {er  v.  O{str{ct

of Columbla, !! lpll. In each, the Court found that the petltfoner,s

dcrnlcfle ras not the 0lstrlct of Columbla, based not only upon

testlnony and statements reyeallng a 'f ixed and definlte Intent

to rcturn'to thelr dmlclle, but also upon the sturdy brldges

to tht t  dolc l le rhlch each pet i t loner 'kept 'and had not 'bunred'
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ln  com{ng to the Dis t r ic t .  Dis t r ic t  o f  Co]umbla v .  l4urphy,  supra,

at  457.  In  Beckhanl ,  the pet i t loner  owned no real  estate ln  the

Oist r ic t ,  but  d id  own two t racts  of  land ln  Texas,  had h{s cemetery

plots ,  voted and paid taxes there,  and was a member of  f ra ternal

and  re l i g ious  o rgan lza t l ons  ' l n  t ha t  s ta te .  I n  Pace ,  wh ich  dea l t

wi th  lnher i tance taxes ln  the Dls t r ic t ,  the pet i t loner  was the

financlal clerk of the Senate for over 25 years. He owned

no home ln  F lor lda,  h ls  s tated domic l ' le ,  but  h is  furn l ture and

household goods were stored there, he owned several business,

resldentlal and farm propert ies there, had a substantlal sum

of money deposited ln a Florlda bank, and at t imes apparently

only  remalned ln  the Dls t r lc t  a t  the persuasion of  h ls  f r lends.

He l lved, on the other hand, In rented apartments and boarding

houses the entlre t lme he was in the Distr ict and conducted

l l t t le or no buslness af fa i rs here.  Pace v.  Distr lct  of  Columbla,

gp,I!., at 334. The many clrcumstances ln Beedy whlch evldenced

a tlalne domiclle, led the Court to conclude that the factors

"demonstrate ln act and thought and deed the ever present

purpose to return to hls hqne to l{ve among the peop'le he has

always known and ultlmately to be burled ln the soll of hls

natfve State.' lgedl v. Dlstrlct of Co'lumbla, supra, at 292.

lle do not belleve the same could be safd for the petltloner.

Contrary to rhat the petftloner vould have thls Court belleve,

tne 1968 declslon by the 0lstrlct of Coltsnbla Involvlng 0r. Horner,

a former l ' ledlcal Oirector xith the Publ{c Health Service, ls

dlst lngulshable.  The exhibl t  rh lch pet l t loner subnl t ted and

relles upon fndfcates that Dr. Horner was born and rrlsed ln

ll l tnols, he personally mrlntalned a horne and farm there slnce

1957, many of hls personal oelong{ngs and household effects

rere there, he pald real estate taxes there, and rpst lmportant,

he vas l lcensed to gractlce sredlclne In l l l lnols, and had so
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pract lced (Pet l t loner 's  Ex.  17) .  This  ev idence whol ly  suppor ted

h ls  dec la ra t i ons  tha t  he  wou ld  be  absen t  f ro rn  I l l l no l s  on l y

wh i l e  h l s  emp ioymen t  w i th  the  Pub l i c  Hea l th  Se rv i ce  l as ted .

Clear ly ,  the pet i t {oner 's  c i rcunstances ln  no way resemble

those 'of  Dr .  Horner .

The burden rested wi th  pet l t ioner  to  estab ' l {sh that  h ls

domlc l le  was e lsewhere.  0 is t r ic t  o f  Columbia v .  Murphv,  supra.

He has,  ln  our  op in ion,  fa l led to  meet  that  burden.  The fact

that  pet l t ioner  and h is  wi fe  had been regis tered to  vote ln

Flor ida s lnce l97 l  and had in  fact  voted on severa l  occasions

would have been "h igh ly  re levant  but  by no means contro l l ingo

to th ls  quest ion had the Cour t  be l ieved that  pet i t loner

ef fect lve ly  establ ished a F lor lda domlc l ' le  ear l ler .  Dis t r lc t

gf Columbia v. Murphy, supra, at 456. l ' lost lmportant, he

has stated no "f lxed and deflnlte intent to return" to Georgia,

whlch we bel {eve was h ls  former domlc i le .  See,  e.9. ,  But ler  v .

Dfst r {c t  o f  Columbla,  supra,  a t  208-209;  Arbauqh v.  0 ls t r lc t

of Columbla, !jl!3g, at 98.

Thls Court f lnds that petit ioner has fal led to demonstrate

hls dmici le was sqnevrhere other than the Dlstr lct of Colrnnbla
v

to rhlch he had a "f lxed and deffnlte intent" of returnlng.

l l  The Court takes note of the fact that Congress, in the Health
fesearch and Health Services Arnendments of 1976 whlch werc
recently enacted, equated active service of cqrm{ssioned
of f fcers of  the Publ ic  Heal th  Serv ice wi th  act ive ml l i tary
servlce {n the AmEd Forces for the purposes of al l  r ights,
pr lv l leges,  lnmuni t ies,  and benef i ts  prov lded under  the Sold lers '
and  Sa l l o rs '  C i v l l  Re l i e f  Ac t  o f  1940 ,  50  App .  U .S .C .  ! 501  e t  seq .
(1970) .  U.S.  Cong.  & Adm. News,  l lo .  4 ,  

. |071,  
l ' l l8  ( l " lay 25,  1976) .

Health Research and Health Serv{ces &nendments of 1976. 90 Stat.
415 (U.S.  Cong.  & Adm. l te t rs  l {0 .  4  (Hay 25.  1976)) ,amending 42 U.S.C.
!2 i3  (1970) .  Sect ion 574 of  T i t le  50 App.  of  the Unl ted States
Code provides that persons covered under the Act do not lose a
dqnlc i le  and acqul te  another  domic i le  for  purposes of  s tate tax
rh l le ,  and so le ly  by reason of  be ing,  absent  f rom his  domic l le  ln
cqnpllance xlth mll l tary or naval orders. Any incorne received for
nl l l tary servlce ls not deemed to be fncome for servlces performed
rlthln or fron sourcer xlthln the st te to which the person has gone.
lie nake no rssuilptlon that, prlor to this amendnent, cotrrlsslond
off lcers In PllS necessari ly acguired the domlcl le of locall ty rt
rhlch they rrcre statloned.
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Ue fur ther  f ind,  therefore,  that  pet i t ioner  was a nres ldent , '  o f

t he  D ls t r l c t  o f  Co lumb la  w i th in  the  mean lng  o f  547 -155 lc (s )

dur ing the years ln  issue and thus subJect  to  lncome tax
' l lab i ' l i ty .  

His  c la{ms for  re funds for  lncome taxes pald

for  the years l97 l  through 1975 must ,  therefore,  be denied.

II.  SIRVICE AT THE PLEASURE OF THE PRESIOENT

Al though our  conclus{on ln  the f l rs t  par t  o f  th is  op ln ion

on the issue of  domic i le  ls  d isposl t lve of  the quesf ion of

pet l t {oner 's  ' l lab l l l ty  
for  lncome tax for  the years l97 l  through

1975,  we bel leve a br le f  d{scuss lon of  the second lssue presented,

namely, whether petlt ioner served at the pleasure of the Presldent,

ls warranted. The authority by wh{ch petit loner was appolnted

to the Regular Corps of the Serv{ce i loes not speclf lcal ly provlde
2l

that connlssioned offfcers serve at the pleasure of the Presldent.-

The statute under whlch petlt loner was appolnted does provlde,

horeyer, clrcumstances under whfch !n off icer of the Regular Corps

mqy be separated from the Servlce. If an offlcer ellglble to

take an examlnatlon for pranotlon refuses to take such exrmlnatlon,
v

he nqy be separated frun the Servlce. 0r, lf he ls found not

quallfled after hls flrst three years of servfce, In accordance
4l

rlth regulatlons of the Presldent, he shall be dlsmlssed.- tloreover,

a cqmfssloned offfcer of the Servlce sh.ll be retlred upon reachlng

the age of 64 ,"rrt.g

U 42 U.S.C. lZ0{ (1970) provldes In pert inent part:

There shall be In the Servlce a corrnfssloned
Regular Corps and ...  a Reserve Corps.
...Cqmlssloned off lcers of the Reserve
Corps shall  be appolnted by the President
and cmn'lssloned off icers of the Regular
Corps shrll be appolnted by him by and
rfth the advlce and consent of the Senate.

The petlt loner's cert l f lcate of appofntnent to the Servlce provldes.
horever. that ' [ t ]hls cqrmlsslon ls to continue In force durlng
the plersure of the Presldgnt... '
y  42  U .S .C .  l 2 l l ( h )  (1970) .  See  42  C .F .R .  921 .154  (1974) .

! !  qz  U.s .c .  tz l l ( l )  ( tgro) .  'see 42 C.F.R.  tz l . l5 l  (197{) .
y  .2  u .s .c .  l2 l2(a) ( l )  (1e70) .
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The - ta tute a lso author lzes the Pres idr  to  prescr lbe

regu la t i ons  w l th  respec t  t o r  i n te r  a1 {a ,  t he  appo{n tmen t ,  re t { remen t ,

terminat lon of  corrmiss ion and d isc ip l lne of  the Conrn lss loner  Corps
6l

of the Service.- The regu'lat ions prormrlgated pursuant to that

author l ty  set  for th  addl t ional  reasons for  the separat ion of

o f f l ce rs  o f  t he  Regu la r  Corps  o r i g ina l l y  appo in ted  i n  o r  above

the grade of  senior  ass is tant .  For  example,  an of f icer  who is

pregnant  and not  e l {g ib le  for  matern i ty  leave shal l  be separated
7l

from actlve duty.- The conmission of an off icer found by a

nedica l  rev lew board to  have a phys ica l  d isabl l f ty  which renders

him physlca l ly  unf i t  to  per form the dut ies of  h is  of f ice shal l
8t

be termfnated in accordance wlth the regulations.- Horeover,

The Secretary of Health, Educatlon and Helfare may suspend or

termlnate a conmission lf  he f lnds that i t  ls necessary or
el

desfrable ln the interests of  nat ional  secur l ty.-  The

regulatlons further provide for termlnat{on of a corm{ss{on when

an of f lcer ls absent wl thout leave for 30 days, for  d lsnlssal  l f

an offlcer ls found gullty of certaln conduct constltutlng a

ground for dlsclpllnary actlon and for Involuntary retlrearcnt.U

The petftfoner contends that these prov{slons constltute

alternatlve nethods whereby a conmlssloned off{cer may be

renoved. He belleves that they In no Hay confllct rlth the

Presldent's retalned authorlty, lnherent In hfs authorfty to

appolnt, to remove ccrmlssloned offlcers for any reasonr rhich

ls tie slne qua non of an appolntment to serve at the pleasure

of the President. Respondent, on the other hand, malntrlns

that these statutory and regulatory provfslons are excluslve and

restrlct the authorfty of the Presldent to dlsnlss comlssloned
r r l

off lcers.-

9 l  rd .  t2 l6 ( r ) .

a  42  C.F .R.  92 t .152  (1974) .
gl  rd.  tz l . ls3.
2/  rd.  l2r . l5s.
pt  !d.  t52r.270(bl ,  2r .2u E 2t .165.
l)il For sugport of lts argr.rnent respondent note3 that the statutc
provldes that reserve cormlsslons shall  be for an Indeflnlte perlod
g{.qly be tarminated at any t ime by the pres,ldent. 4? U.S.C, t?09
(a ) (Z ) .  Th l s  sann  l angu , rqe ,  ho reve r .  does  no t  aoo l v  t o  rnnn la lmaa i .
t c r  l h ^  o ^ ^ . . 1 -  . .  .  -
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For  reasons whlch we wi l l  hereaf ter  d{scuss,  th ls  Cour t  ls

of  the opin ion that  pet i t ioner  does serve at  the p leasure of  the

Pres lden t  w i th in  the  mean ing  o f  0 .C .  Code  547 - l55 l c ( r ; . 9  f n .

supreme court long ago he]d that "[t ]he power to remove inferlor

execut lve of f icers,  l lke that  to  remove super ior  execut ive

of f icers,  ls  an fnc ldent  o f  the power to  appoint  them, and ls  {n

I ts  nature an execut lye power. "  Myers v .  Unl ted States,  Z7Z

U.S .  52 ,  l 6 l  ( 1926) .  See ,  Bu rnap  v .  Un i ted  S ta tes ,  ZSZ  U .S .  5 lZ ,

515 (1920;  Parsons v .  Uni ted States,  supra.  Thls  power to

remove ls given to the Presldent by the ConstitutronlVand {t

ls not subJect to the assent of the Senate nor can lt  be

contro l led by leg{s la t lve author i ty .  l ' l yers  v .  Unl ted States,

! lLP.B, at l l9, 125.

The Court fn l'lyers recognized the lnherent power of the

Presldent to rgnove for any reason appolntees conflrmed by the

Senate wlthout consent of the Senate, even though appo{nted for

a fixed term and even though the Act creatlng the offlce provlded

for removal only for stated causes. f4orqan v. Tennessee Valley

Author l tv ,  l l5  F.  ?d 990,  992 (etn Ctr .  lg40) ,  cer t .  denied,

312 U.5. 701 (1941). l{ lne years later, the Court ln Humphrey's

Execu to r  v .  Un { ted  S ta tes ,295  U .5 .602 ,630 -632  (1935) ,  nnde  l t

clear that l ts ratlonale In l lyers applted only to 'purely

executlve offfcers. '  In Humghrey's the Court held that

Presldent Roosevelt could not r€noye a member of the Federal

Trade Conmlsslon, rho ras I Hoover appointee, before the

explratlon of msnber's tem. l t  reasoned thrt the f lxlng of

a deflnlte term subJect to renoval for cause (1.e.. lneff lclency,

Jg ue agree Hith petlt loner that the power in the Presldent to
remoye vould be the essence of an appointment the tenure of whlch
was at  the p leasure of  the Pres ldent .  Prov is lons {n s tatutes to
the effect that indlvldua' ls can be rernoved "at the pleasure of
the Presldent" or are 'subJect to removal" by hlm we therefore
{nterpret  as tenure at  the p leasure of  the Pres ident .  See.
lqf:p_q:. y. Ud!ed_9!alet, 167 u.s. 324, 339 (l8er). See, G.9.,ZrKc. l5TITcTTl-g7oT; ro u.s.c. st ioe(a)' (tezs).

l y  U .S.  Cbnst l t . .  ! r t .  2 ,  t2 ,  c l .  2 .
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neglect  o f  duty  or  mal feasance ln  of f lce) ,  Has enough to establ lsh

the leg is la t ive in tent  that  the term was not  to  be cur ta i led

absen t  such  cause ,  w l thou t  some coun te rva l l l ng  p rov l s ion .  I d . ,

a t  623.

.The restr ict ions cn the President's power to remove was

also c lear  to  the Humphrey 's  Cour t  f rom the leg is la t ive h is tory ,

as wel ' l  as the character, of the FTC. The Court noted that i t  was

a nonpar t lsan Conmiss lon whose members serve Ouurr -Judrc la l  and

leg{s la t lve funct lons as opposed to pol l t lca l  or  execut lve dut les.

Id . ,  a t  624.  I t  concluded that  " [w]hether  the power of  the

Presldent to remove an offfcer shall  prevall  over the author{ty

of Congress to condlt ion that power by f lxlng a deflnlte term of

off ice and precludlng a removal except for cause, wfl l  depend

upon the character  o f  the of f lce."  Id . ,  a t  631-632.  In  Hyers,

the lndtvldual ras a postrnaster of f lrst class servlng a four-year

term. The Court ln Humphrev's, ! t  630-631, stated that thls

'purely executlve off lcer'  was responsib' le to the Presldent alone

and ln r very deflnlte sense. It  recognlzed that, between the

postmaster In l,lyers on the one hand, and the Federal Trade

Cqmlsslcner on the other, a wlde f leld of doubt exlsted.

!1. ' at 632.

The Supreme Court fol lored the holdlng {n Humphrev's {n a

rbre recent  dec ls lon In  1958.  l { fener  v .  Unl ted States '  357 U.5.

349 (1958). There the Court ras faced wlth the dlsmlssal of r

Roosevelt appolntee to the l{ar Claims Conmlsslon by Presldent

Elsenhorer before the expiration of the appointee's term. The

essence of the HumphYev's case, l t  bel ieved, was the sharp l lne

rhlch l t  dror between purely executlve off lcers and those 'rho

arc members of r body ' to exerclse l ts Judgment w{thout the leave

or hlndrance of any other off lcial or any department of the

governnent." J4-, at 353, quotlng HumphrgJ's, 295 U.S. at 6?5-626.

- l , '

,ftl
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The Cour t  concluded that ,  " I t ]h ls  sharp d l f ferent la t lon der lves

f rom the d l f ference ln  funct ions between those who are par t  o f

the Execut lve establ ishment  and those whose tasks requl re

abso ' lu te f reedom f rom Execut ive in ter ference. '  l l iener  v .

Uni ted States,  supra,  a t  353.  i t  he ' ld  that  the t lar  Cla ims

Conmlssioner was not a "purely executlve off icer" and thus

not  removab' le  at  the wl l l  o f  the Pres ident .  See, .Soucie v .

Dav id .  448  F .  2d  1067 ,1072 ,  n .  l l  ( 0 .C .  C .A .  l 97 l ) .

Unlted States Marshals have been he' ld to be executlve

offfcers and thus subJect to removal by the Presldent. Hart in

v .  Tob {n ,451  F .2d  1335  (g th  C l r .  l 97 l ) .  The re ,  a  Marsha l  had

been renoved by the President before ihe end of hls four-year

term. He contended that the statute guaranteed hlm a mlnlmum

term of four years. The Court sald that, l f  l t  lnterpreted

28 U.S.C.  5561(b)  the way appel lant  des l red,  the sect lon would

be unconst l tu t lonal .  Ig . ,  a t  1336.  See,  Far lev v .  9n l ted

!EE: ,  139 F.  Supp.  757,758"  134 Ct .  Cl .  672 (1956) ,  whlch

also held f ' larshals to be executlve off{cers. The Supreme Court

ln Parsons v. lnlted States, !!pB, at 327-344, expertly ana.lyzed

the porer of the Presldent to remove offlcers appolnted by hlm

by and rl th the advlce and consent of the Senate. It  upheld

there the Presldent's poirer to remove an attorney for the

Unlted States before the explration of the attorney's four-year

term.  See,  28 U.S.C.  55al (c)  (1970)  which prov ldes that  ' [e ]ach

Unfted States attorney ls subJect to rernoval by the Presldent."

Prlor to l ts declsion ln i lyers, the Supreme Court declded

Shur t l e f f  v .  Un l ted  S ta tes ,189  U .S .  3 l l  ( 1903) ,  where  l t  he ld

that, to take oway the Presidentlal power of removal ln relatlon

to tn Infcrlor offlce created by statute. rould requlre 'very

clear ond expllclt  langurge.; l t  could not be taken aray by

aere In ference or  lnp l lcat lon.  Id . ,  a t  315.  Shur t le f f  ras

?.-i
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a  genera l  appra iser  of  merchandlse appolnted by the Pres{dent

with the advlce and consent of the Senate. He could be removed

at  any t ime by the Pres ident  for  inef f ic iency,  neglect  o f  duty

or  mal feasance in  of f ice,  and he contended that  these causes

were.exc lus lve.  The Cour t  sa ld that ,  to  construe the s tatute

as Shur t le f f  urged,  an appra lser  would hold of f ice for  l l fe ,

or  a t  least  unt l l  he was found gul l ty  o f  some act  speci f ied ln

the statute. In the face of unbroken precedents against l l fe

tenure of off{ce, the Court could not conclude that Congress

chose to g ive appra isers that  honor .  Id . .  a t  316.

The notlon that Congress cannot curtai l  an Inherent pover

of  the Pres ldent  r i thout  a  c lear  and expl lc . | t  lnd lcat lon of

legfs la t lve purpose was the basls  for  the Cour t 's  dec ls fon ln

l4orqon y. ,  9l lpB, at 992-993, upholdlng

the dlsmlssal of a member and Chalrman of the Board of Dlrectors

of TVA by the Presldent. The Chalrman, who had been appolnted

for a tem of nfne years, denfed the power of the Presldent to

dlsmlss hlm slnce the TVA Act provlded'two methods of renoval

rhlch, ln hls oplnlon, were excluslve. Furthermore, he contended

that Congress reseryed to ltself excluslve dfscretlonary power to

remoye a dlrector of TVA and gave the Presldent only a mandatory

duty to dlsmlss for the stated causes. Id., at 991. The

Court, horever, concluded that the Act dld not reserve to Congress

excluslve pofer to rermve clvll offlcers performlng purely

executlve or adnlnfstratlve functlons, but only prcvlded cn

al ternat lve method. Id. ,  at  993.

lle are faied here, then. wlth that 'f leld of doubt' rhlch

the Suprene Court In Humphrev's recogn{zed exlsted between

vhat was declded In that case and xhat ras held ln f1gl3,
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wlth the detern lnat fon to  be made on a case-by-case basls .

Humohrev ' s ,  sup ra r  a t  632 .  l r l h { l e  we  have  some m isg i v ings  In

character iz lng the s tatus of  couniss loned of f icers of  the

Regu la r  Corps  o f  PHS as  p r lmar l l y  "execu t f ve , "  t he i r  f unc t l on

' l s  c lea r l y  no t  quas l - ' l eg l s la t i ve  o r  Jud i c ia l .  I n  t h i s  connec t i on ,

we a lso note that  Congress apparent ly  has not  seen f l t  to  rest r lc t

the Presidentia' l  power of removal over cormissioned off lcers ln

PHS, as l t  has done wl th  respect  to  conmiss ioned of f icers in  the
t4 l

Armed Forces ln  t ime of  peace.-  l le  conclude on balance,

therefore,  that  a  conmiss loned of f icer  in  the Regular  Corps

of PHS ln the grade of Medical Director can be dlsm{ssed by the

Presldent for any reason wlthout cause. Nowhere in the Act ln

whlch Congress created the Service and provided for the appolntrnent

of  comnissioned of f {cers dld l t  state ln "c lear and expl lc{ t

language" that the methods to remove such officers from the

Servlce, set forth ln the statute and In the regulatlons, whlch

the Presldent hlmself ls authorlzed to prorulgate, were the

excluslve methods, In derogat{on of  the Presldent 's lnherent

porer to remove those executlve offlcers rhom he appoints.
J!/

l i lyers, supra. If Congress dld restrlct the Presldent's polrer

In such a way, ft nlght have been an unconstftutlonal restralnt

Z57 u.s.  541, 544-s4s ( tgzzh Al len v@pp.
933, 934-935 (ct. cl. l9s0). ililaTso ndEfrfr6iliiveiT that the
valldlty and effect of statutory restr ict lons upon the porer i
of the Presfdent alone to rernove off icers of the Army and Navy I

llt':i:""jii,itij;:: :l::'i:.l''l'::::ii'jll;o:loo;n:n:';l;,*. i
Court. l . lal lace, !1Lpll ,  at 545. See also. Parsons v. United Stal_es, i
sup ra ,  a t  334 .  l n  an  un re la ted  s i t ua t i on ,  Congress  found  no  d i f f i cu l t y
in  p lac lng the Of f ice of  Comptro l ler  Genera l  beyond the Pres ldent lc l  I
polgr of removal. 3l U.S.C. 543 (1975). See, l . loroan v. Tennessee I
i lal lev Authoritv, ! !4pI1, at 993. I

l5 /  The Civ l l  Serv lce t lanual  for  the Oepar tment  of  Heal th ,
Fducat lon and Uel fare,  in  a personnel  {nst ruct lon,  s tates
that the Presldent retalns the authority to termlnbte on an
lnvoluntary bas ls  the ccnrn lss lon of  a  Reqular  Corps of f lcer ,
except where such an off lcer can be terminated by the Secretary
undc r  regu la t l ons  o f  t he  P res ldcn t  pu rsuan t  t o  42  u .s . c .  59211(h )
qnd ( l ) .  Personnel  t {anur l ,  Chaptcr  Ser les CC. Prr t  3 .  Sect lon I
(August 7, 1967'),
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on the poq, of the President to remove execut, '  off lcers. See,

& r t l n  v .  ! [ ! n ,  sup ra ,  a t  1336 ;  l ' l o rgan  v .  Tennessee  Va l ' l ey  Au tho r i t v ,

sup ra r  a t  993 .

A cormiss ioned of f icer  ln  the Regular  Corps of  the Serv ice ln  the

grade of  t ' led ica l  Oi rector  cannot  be l lkeneC to a member of  the Federa l

Trade Conmiss ion or  a  conmiss{oner  on the t lar  Cla ims Cornmiss lon who

per form quasi - leg is la t lve and Judlc la ' l  funct lons and who are members of

a body which must be independent of any interference from any other

off lcial or any other department of the Government and free of any

executive encroachment. See. Hien-er v. United States, .W_, at 353.

Rather,  we view the status of  such an of f lcer as s lml ' lar  to that  of  the

Unlted States I ' larshal  ln Mart ln v.  Tobin,  supra,  or  a Unl ted States

attorney ln Parsons, supra.  l . loreover,  s ince a conmlssloned of f icer ln

the Regular Corps ls appointed for no flxed term, the concern of the

Suprerne Court {n Shurtleff, !-!Lpl!-, becornes very relevant. To interpret

the statute and the regulat lons as providing the exc' lusive methods

whereby the petltfoner could be separated from the Service, as respon-

dent contends, would give pet l t loner a lJfe tenure,  or  a tenure at  least

untl l a4y mandatory retfrement age. Ue cannot conclude that Congress;il"I" ;" ; ;;il'.;,..,;;":., ;::;.;';::.,':* |-l
re r l l l  not  asslgn Congress such an intent lon absent c lear and expl tct t  

I
language to that effect.- He conclude, therefore, that petlt loner, as al

cqmfssloned offlcer ln the Regular Corps of the Public Health S..rt.., I
I

does serve at the pleasure of the Presldent. Notwlthstandlng such

status, however, as a dsnlcl l lary of the Dlstr lct of Columbla durlng

theyears In  lssue,  he does not  fa l l  w i th in  the s tatutory  exc lus ion

f ron lncome tax l {ab i l { ty .

In  conJunct lon x l th  th ls  op ln ion,  we make the fo l lor lng f {nd lngs

of  fact  and conclus ions of  law:

16 l  Tne  l eg i s la t i ve  h l s to ry  o f  t he  D is t r i c t  o f  Co lumb ia  Revenue  Ac t  o f  i
Hay  27 ,1949 .  Pub .  L .  l { o .  8 l -76 ,  5401 ,  63  S ta t .  122 ,  amend ing  0 .C .  Codc  I
547- l55 lc(s)  to  read in  i ts  present  fonn,  o f fers  no lns lght  in to what  I
Co;rgress in tended to inc lude wi th in  the phrase,  "of f {cer  . . .  whose I
tenure of  o f f ice ls  a t  the p leasure of  thc Pres ldent . '  See,  S.  Rep.  No. l
260 ,  B l s t  Cong . .  l s t  Sess .  12  (1949) .  A l though  thc 'apparen t  pu rpose  o f  Ithe amerdrnent xas to narrow the excrnption forrnerly af forded to any i'appolnt lve of f  lcer '  under  the Dis t r ic t  o f  Col r .mbla lnccre and FranchlsC
Tax  Ac t  o f  Ju l y  16 .  1947 .  ch .  Z5B .  l l ,  0 . c .  Code  1941 .  ! 47 - l55 l c (s )  I
( rapealcd 1949) .  ld . ,  Congress d id not  spcc l f lca l ly  rcst r lc t  thc 

I(footnote contlnued on fo' l lonlno oaoe)
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FINDIiIGS OF FACT

l .  D r .  l , J i l  I  i am T .  F r l eoewa ld ,  pe t i t i one r ,  i s  a  phys i c ian

and a cormiss ioned of f icer  in  the Regular  Corps of  the Publ lc

Heal th  Serv ice.  He is  present ly  ass igned to the Nat ional

Inst l tu tes of  Hea' l th  and holds a medica l  d i rector  grade wi th

the  t l t l e  o f  B ranch  Ch ie f .  C l i n {ca l  T r i a l s  B ranch ,  Na t l ona l

Hear t ,  Lung and Blood Inst i tu te.  S lnce .June,  1970,  Dr .  Fr iedewald

has reslded w{th his wife and three children at 8126 l. lest Beach

0r lve,  N. ld . ,  l . lash ington,  0 .C.  He considers h is  permanent  address

to be 4617 Royal  Avenue,  Jacksonvi l ' le ,  F ' lor lda,  the home of  h is

wl fe 's  parents.

2. Dr. Frledewa'ld was born ln New York City and reared

since the age of  s lx  in  At lanta,  Georg ia,  vrhere h{s parents

present ly  res lde.  He le f t  At lanta at  the age of  16 to  at tend

the Unlvers{ty of Notre Dame. After ccnpletlng three years

of undergraduate study at Notre Dame, he then attended Yale

Unlvers';y where he was awarded a 8.5. .degree. He attended

Yale lledlcal School from 1959 to 1963 ln l{or Haven, remalnlng

there to take hls flrst-year Internship at thq Yale l'ledlcal

Hospltal In 1953-1964, and hls f lrst-year resldency frun 1964-

1965.  In  1965,  in  order  to  fu l f l l l  h ls  ml l f tary  obl igat lon,

he applled for and recelved an appolntlnent as a reserye offlcer

ln the Publlc Health Servlce.

3. Hls f lrst orders In the Publlc Health Servlce In the

surmer of 1965 requlred him to report to the Cormunlcable Dlsease

Center In Atlanta for a f lve-week tralnfng perlod. ln Auguit,

1965, he was sent to t{IH ln Eethesda rhere he remalned untl l

June,  196t .  l {h l le  on th ls  ass igrment ,  he res lded ln  the

Dist r lc t  o f  Columbla and pald Dls t r lc t  o f  Colunbla lncqne tares.

(footnote contlnued frcn prevlous page)
qlempllon to off lcers of the execuUve branch at the hlqhest levels.
9 f - , . . 0 . c .  code  1973 .  947 -1205 ,  rh l ch  exc ludcs  on l y  cab lne t  o f f r cc r i -
ln the executlve branch froar the tei ln "resldent ol t tre D{str lct of
Coltmbln' for purposes of the lntangible personal property lstcrs&ent.
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He  was  mar r i ed  i n  Ap r i l ,  
. | 967 ,  

i n  Jacksonv i l l e ,  F lo r {da ,  where

h is  w i fe  had  l l ved  mos t  o f  he r  l i f e  w i th  he r  pa ren ts .  I n  June

of  1967,  he returned to New Haven to f ln ish h is  res idency

requirements. He remained ln New Haven for one year and ln

1968 he went  to  Stanford Univers i ty  in  Cal i forn ia for  specla l

t ra in ing as an of f icer  o f  the Publ ic  Heal th  Serv ice.  In  June

of  1969 he returned to NIH and res ided ln  Eethesda,  Mary land.

I ' lh i le  he was st l l l  a  reserve of f lcer ,  ln  v lew of  the t ra in lng

given to him, he had a corm{tment to serve two addlt lonal years

in  the  Pub ' l l c  Hea l th  Se rv l ce ,  i . e ,  un t { l  Ju l y ,  1971 .

4.  In  June,  1970,  Dr ,  Fr ledewald bought  h ls  present  hone

on Eeach Dr lve ln  I ' lash lngton.  D.C.  At  that  t lme he knen he st l l l

had a cormitment to remain ln the Publlc Health Servlce untl l

1971.  In  October ,  1970,  he appl led for  a  regular  cormlss lon In

the Publlc Health Servlce and was appolnted to the Regular Corps

In llovenrber, 1971. He rts nqnlnated by the Presfdent and

conflrmed by the Senate..

5. A cqmlssloned Publlc Health Servlce off lcer serves

a three-year probatfonary perlod at the end of whlch hls

cqnpetency rust be passed upon by a board of hls peers. He can

be dlsnrlssed for lack of cqnpetency at that time. A regular

cqnnlssloned offlcer may also be dlsmlssed for refusal to suhllt

to an examlnatlon for pronot{on, belng absent w{thout leave

for aore than 30 days, or for physlcal dfsabfl l ty.

6 .  In  1957,  whi le  he ras s t l l l  In  Connect lcut  and bel leved

he would be movlng around, he and hls wlfe declded to make

Jacksonvll . le, Florlda, thelr permanent resldence and adopted

her parents' hcrne as thelr address. Dr. Frledovald hag never

nalntalned a hore in Florida and only trrveled thcre to vlr l t

h ls  wl fe 's  parents.  tn  1967 and to th ls  date,  he has no p lans

to leave the Publlc Health Servlce.
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7 .  H is  w i fe  g rew up  i n  Jacksonv i ' l l e  and  a t tended  co l l ege

ln  Ta l l ahassee .  0n  June  23 ,  197 ] ,  pe t i t i one r  was  l ssued  a

permanent  vot ing regis t rat ion ldent i f icat ion card for  the County

of  DuVal  in  the State of  F lor ida.  His  wi fe  a ' lso regis tered to

vote. ln  1971.  Thereaf ter ,  he voted in  the pr imary e lect ions held

ln  1972 and ln  the Pres ldent ia l  e lect ion in  that  year .  He a lso

voted in  the pr imary e lect ions held th is  year  and ln  a local

e lec t i on  In  1974 .  Pe t i t i one r  was  i ssued  a  F lo r i da  d r l ve r ' s  l { cense

in December,  1967.  That  l icense was renewed in  March,  1969.  He

current ly  ho lds a F lor lda dr iver 's  l icense issued f* larch 3,  1975,

whlch ref lects  h is  address at  8126 t lest  Beach Or ive,  l { . t { . ,

l lashlngton, D.C. He presently owns a 1972 Ford and his wlfe

owns a 1966 Ford, both of which have Florlda registratlons.

A 1966 Corvette which he prevlously owned was also reglstered

ln Florlda. The State of Florlda has no income tax.

8. Dr. Frledewald ls l icensed to practlce m€diclne only

In Connecticut. He is not l icensed to practice medlclne In the

Dlstr lct of Coluntla or ln Florida. He has neyer taken any

measunes requlred to be l lcensed to practfce medlclne In the

State of Florlda. He has no prospectlve employment ln Florlda.

9. Petlt loner's only bank accounts are ln Haryland. He

has no bank accounts ln Florida, nor does he own rny property

there. He goes to Florida only once or twlce a year at Chrlstmas

and durlng the sunmer to vlsit .  0r. Frledenald and hls r l fe

have thr^ee chlldren (ages 6 years, 4 years and l l  nonths)i one

of hls chl ldren attends Stonerldge School ln Eethesda and the

other school-age chlld attends a l lontessorl school In l laralrnd.

10.  He {ntends to  remaln ln  h is  house {n the O{st r lc t  o f

Colunbla Indef in i te ly  as long as h ls  ass lgrment  at  the l la t lonal

lnstl tutes of Health contlnues and there ls no fanlly need for

a lrrger house.
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l l .  D r .  F r i edewa ld  l s  no t  a  member  o f  any  c i v i c  o rgan l -

za t l ons  i n  F lo r i da  o r  1n  the  0 l s t r i c t  o t  Co lumb ia .  He  does

at tend church in  the 0 ls t r ic t  o f  Co]umbia and ln  Hary land.

12. Income taxes for the years 197'l  through 1973 were

assessed  aga lns t  pe t i t l one r  on  Harch  15 ,  1975 ,  and  pa id  on

or  about  Hay 13,  1975,  in  the amounts of :

197't -  5 l , 045 .91

1972

I 973

I , i l 8 . 04

I , 371 .93

Income taxes for 
'1974 

ln the amount of 52.197.49 were pald on

or  about  Apr i l  l l ,  
'1975,  

and income taxes for  1975 in  the amount

o f  $2 ,415 .72  were  pa id  on  Apr { l  
. | 3 ,  

1976 .

13.  0n Hqy 13,  1976,  pet { t loner  f i led c la ims for  re fund

for the amounts stated above for the years 197l-1975, al l  of

rhlch rere denled on the same date. No penalt les are lncluded

In the taxes assessed.

CONCLUSIONS OF LAI{

l .  The pet l t loner  dtd not  establ ish a dorn ic l le  ln  the

State of.Florlda 1n 1967, or at any t lme durlng the years

r  971 - l  975.

2. The petlt loner was dcnicf led In the Dlstr lct of Columbia

on the last day of each of the taxable years l97l through 1975

lnc lus lve.

3. The petlt lo.ner was formerly dqnlcl led ln the State of

Georg la.  but  dur lng the taxable years '197 ' l -1975 
d ld not  have a

'f lxed and deflnlte Intent'  to return to that state.

{. The petlt loner served at the pleasure of the Presldent

fn the grade of Hedlcal Olrector in the Regular Corps of the

Publ lc  Heal th  Serv lce.
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5 .  The  pe t l t i one r  be lng  a  domlc i l l a r y  o f  t he  0 l s t r l c t  o f

Co lumb ia  on  the  l as t  day  o f  t he  taxab le  yea rs  1971-1975 '  was  a

' res ident"  o f  the Dis t r lc t  o f  Columbia wl th in  the meanlng of

547 -1551c (s ) ,  and  thus  sub iec t  t o  l ncome tax  l i ab i l i t y ,  and

is not entlt led to the refund of the taxes pald.

JUDGMENT

Judgment {s hereby entered for the respondent and the

pet l t loner 's  cunpla int  ls  hereby d lsmlssed.

r'
' r  ?  < l  / . , '

! tlnn ...

FRED.B. UGAST
Judge

0ATED: //A - z6 - 7(. 
'

Coples to:

Alan L.  Seffert ,  Esq.
1900 t'l Street, N.lf.
Sul te 601
Hashlngton, D.C. 20035

Dennls HcHugh, Esq.
Asst. Corporatlon Counsel
Dlstr ' lc t  Eul ld ing

Departnent of Ffnance & Revenue
Dis t r l c t  Eu t ld lng
clo l4r. Kenneth Eack
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