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has a lso s ince October  1,  ] -956,  o f fered opt ional  par t ic i -

patlon in another annuity plan, "Co1lege Retireslent Equit iee

Fund'  (CREF).  Par t ic ipat ion in  the TIAA or  TIAA-CREF

retirement plan is requlred of al l  ful l t ime faculty memberg i.

of The American University appointed since January I,  : l95?,Y

Under the retirruent plans which were adopted by fhe

Anerlcan Unlversity and which were in force during the

period in questlonl employeea are given two alternativeE.

Under the f lrst alternativer the University contributes

a speclf led percentage, narnely, LOfi of the enployee's base

salary toward the purchase of an annuity lf the enployee

contributes an addit ional sfr, The employee's contrlbutlon

in th1s1ns tancewou1dbe@f romh1sg ro8sea rn ings .

Under the gecond alternative, and the one at lssue herEr

the Unlverelty w111, contrlbute the full anount of the 15f,

toward the purchase of a retlrement annulty, provlded the

enployee agrees to forego a ealary lncrease or to accept

a salsry reductlon of a speclf led amount. Thls alternatlve

termed tha ealary-annulty optlon plr,n, was of the ttrpe

approved by the. Internal Revenue Service for federal lnconeu
tax purpos€s. An enployee can also further partlclpate

ln hle own retlrenent securlty by voluntarlly paylng

addltlonal anounts lnto the TIM-CREF plan to lncrease

the anount of hls future arnultles. These voluntary patrments

can apparentl,y be elther addltlonal salary'deductlone or

reductlong. Petltloners have repreeented that theee amul

plans of The Anerl.can Unlversity are nonquallfled ln the

senso that the term ls neant tn S4O1(a) of the Federal

Internal Revenue Code (I.R. C. ) .

Itvi

Iy IYIANUAL OI.' rr"if0.*,i1'Jr0i{ AND PROCEDUR;S, aII, Part 4, 4
!3d e<1. June 30'.L968) (gxhfUtt A of Stlpulatlon f1led
January 20, L97?).

il Sos tiAltUAL, €jlllir noto 1, at ll. t'Io nsod not ellocuoa,
for purpogcs of t,ri.r Oplntr on, the parti,cular requirr;tentg
,a salary-orutulty option plan nuct noot ln order to be
rpproved by the Internal Revenue Senrlce.
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u.r  September 1,  L970t  pet i t ioner  executed an agreement

wlth hls employ€r, The American University, to talce aOvantaje
I

of  the sa lary-annui ty  opt ion p lan,  the second a l ternat ive.  I
I

Under th is  agreement ,  which was in  ef fect  dur ing the taxable

years I9?2 and I9?3, petit ioner authorized a salary reductiJn

in the amount that would othervrise have been deducted frorn

hls basic monthly salary as his annuity contribution in

accordance with the University's rnandatory retlrement plan

5/ plus an addlt ionaL $5O.OO per month in salagy reduction, 
I2 / l

which constltuted a voluntary "contrj .bution." Petlt loner'd

rlghts under the annuity contract purchased by fhe American

Unlverslty wera nonforfeitable at the t lme of purchase.

llhe amount of the salary adJustnent, pureuant to the 
i7t*"

reductlon agreement for the year L9?2t was $I,53L.36.-

(orlglnally tncorrectly calculated to Ue $2 r33L,36), and

for tha year 1973 was $11454.110. Petlt loner, during these

yearsr tocelved from the University either cash or credit

equal to tho entlre sle of noney to whlch he was entltled

by vlrtue of hls emplolment contract. The annulty purchaserby vlrtue of hls emplolment contract. The annulty purchasedl

pureuant to the Unlverslty's retlrenent plan and the 
"g"""- 

|
I

nent of Septenber 1, L9?0, waa one of the credits he receiveh.

Apparentlyl petltioner reduced his total lncone reportable

on hls Dletrlct of Coltnbia incone tax returns fi led for

the years ln is.sue by the anounts of the salarJr reductlonev:
stated above. In anSr eventr these were the anounts upon

whlch the Dlstrlct of Cohubla based the deflclency aesessne

eent to petlt lonera on October 28, I9?5, and which are ths

aubJect of petit loners' gult for refund.

- 4 4  9  9  s - 6 ' r a V  r , r v l l 9 a l 9  \ , l  L 7 1 9 ,  e \ a v  \ t Z A  a  V V  * V a  V a l r . J  - . . U  V  a v s a  s V . . i o . a -

Pursuant to the asreenont of Soptcnbcr Ie LgTOo note 3r ijlp$,
petit loner'e eelary l{as furthor rociucod by i50.00 a aontir. +n
iaaltlon, the Unlvoral';y contributoci S3l$0.8(s-for thn fi.rrt I
elght nonths ancl $18lr.OO for the lact four nontira of Lg?Z, i
5/ See Depoeltton of Robert O. Blanchard at zL-ej (0ctob:r ji2,
L976. Pstltlonor otatorl that thte wes done to the best of l
hle hrowledge by hle aooountant. 1

lbt t  C of  St ipulat lon).

!t/ fne salary rcduction r'las ln the cu'.':ount of $?0.42 for tho
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Pet i t ioners argue that  the arnount  of  pet i t ioner 's

salary reduction used by his employer the American Universi

to purchase an aruruity contract for petit ioner is not incom

to petit ioners cumently but rather' is only includible in

their income as part of the amounts received under such

annuity contract in the years in which those anounts are

received under  the i r . in terpretat ion of  D.C.  Code 1973r
6/

g4?-L55?a(U)(2)(B) . -  They contend that  the language of

this sectlon is clear on its face and that It  wag the

lntention of Congress by this sectlon to provlde that an

annulty purchased by an employer for an employes Bhould

not be lncorne to the employee untll such tlme aE the

annulty natureg and palnoents begln. they also euggeat

that, tf thls Court determines the lan6uage of the etatute

la arnblguous, we must decide whether to follow the lntarpre

tation 6lven by the Internal Revenue Service to what

petlt loners argue ls language slmilar to D. C. Code 847-155

(b)(2)(B) tn 0403(u) of  the Internal  Revenue Code of  1954,

(B) helg-@.--If an annulty
contract 1o purchased by an e:rployer for an enployee
under a pLan tvith respect to t"ririch tho eilployer'B
contributlon 1s deductible under eu'beection 4?-L557b
(a) (11)' thc enployee shaLl i:rcludc ln hls lncome
the arnounis received under ouch contnact for the
year raceived except that if the enployeo paid anv
of the conslderatlon for the annuity, the annulty i
shaIl be lncluded ln hls incone as provldod ln sub- |
- ^ - r r  - -  / r \  r z a  \  /  A  \  ^ 3  * t ^ t  -  - ^ - + :  - *  4 ' ! ^ ^  ^ - - - l  r - - ^ + :  ^ - lsect lon (b)  (2)  (A)  of  th le  sect ion '  the conslderat ion l
for such annuity being considered the anount contrlb- |
uted by the employee. In aLl other caeoB, l f  the I
employeo'o rlghts under the contract are nonforfeltablb
exiept for failure to pay future prenlune the a.nount I
contributed by tho enployer for such annulty I
contract on and aftor- such r5.ghts bocono nonforfoltnblp
ghall  be lncluded ln the lnoono of the enpl.oyee ln thel
year ln whlch the aroount ls contrlbutedr whlch anount I
together wlth any anounts contnLbutod by the caployoe I
ehall  conctltute tho conslderatlon prld for t l to annultf
contract i.n dotornlnlng the anount of the nnnui.ty I

ty
I

e

,1

I

requlred to bs includod ln ths lncone of tho eoployee
under eubeectlon (u) (2') (A) of thla aectlon.
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jas amended init i ' :aIIy in 1958 and by later Acts of Congress.
r l
i l lmplement ing i ts  in terpretat lon of  the federa l  s tatute,
i l

l j tne Serv ice has prov ided,  by regulat ion and ru l ing,  that
t i .j lwhere  an  employee agrees  to  take  a  sa la ry  reduc t ion  in
l l

i f  exchanee for his employer agreeing to purchase an annuity

l l  contract with an anount equal to the salary reduction, the
tl
l lamount of the sa1ary reduction wil l  not be considered
t l

t l
l l  income taxable to the enployee currently. Petit ioners
i l
I
i! on this point argue that the pari materia rule of atatutory
l i  

- - - -  -  = : : . - ' - '  ' vEv - ' v - . r r

l i  construction requires that the Dlstrict of corunbla statute

be construed in accordance with the federal lnterpretatlon

of the similar language found in 8403(b) of the Interrnal
?/

Revenue Code f lrst adopted ln 1958.- The Dtstr lct of Coh.u

on the other hand, sinply argues, without nentlonlng D.C.

Code 847-1557a(U)(Z)(g) ,  that  pet l t ioners are not  ent l t led

to a deductlon from thelr gross incorefor the contrlbutlons

nade by petltloner Robert Blanchard to hle retirement

arnulty plan. It argues that there is no baels ln the

excluelone from gross lncome, enunerated ln D.C. Code 1973,

947-L55?a(b)r to authorlze petit ionerg to take a deductlon

ln the anounts paid to the TIAA-CREF annuity plans which

represented the salary reductions on their Dlstr lct of

Coh,unbia lncome tax returng. Flnally, respondent broadly

contende that, slnce Congress took no neasure to conforncontende that, slnce Congress took no neasure to conforn I
I

the D.C. Code wlth the Federal Internal Revenue Code provteiofr

relatlng to the deductlon sought by petlt loners here, euch I
I

a deduct ion is 'not  author ized.  I
I

We note at the outeet, that respondent hasr we bellevef6 e  v . . g  v s 9 9 s  u ,  9 . a q v  a 9 g l r y a t s g a a 9  a r q g t  w 9  v g * a g v 9 f

mleetated the lssue to be declded. The queet lon le not I
I
I

J/ 'Ilre petltionerg have o.ffered govcrat acldj.{;1ona1 ar3.nents I
in support of thelr positlon. Horvevorr ln 1i6!:t of our I
decisionr lt w111, not be nec€saary to address-th@o ln thi.e I
oplnlon. I

leetated the lssue to  be declded.  The queet lon le  not

tionerg have o.ffered sovcrn
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whether petit ioners may deduct the anount of the salary

i reduction each year from their gross income for purpose

of  the Dis t r ic t  o f  CoLumbia incorne tax return.  Deduct ions

from gross itrcome are provided for in A47-1557b of the

: iD.C.  Code.  I t  is  t rue,  as respondent  s tates,  that  that
t l
, l  section does not permit any deductions in the factual

l l  clrcrxrstances of this case. The issue herer howeverr
. i

i l  fs wnether the amount of salarv reductions uti l ized by

;lfne enerican University nay be properly gg.&Bt fron the
r l
i lg ross lncome of  pet i t loners.  The reeolut ion of  th ie
: i' iquestion 

necessarl ly requlres our conslderation and

lnteqpretat ton of  947-1557a(b)(2)(B)  whlchr  we note,

respondent fal led to dlscuss in l ts brlefs. Although the

end result nay appear to be the same whether the total

salary reduction is temed a deductlon fron gtrosa Incorne

or an exclueion from gross lncome, we belleve the Proper

approach to the lssue before usr and the one we shall take,

ls to view the anount of the salary reductlon ln terns of

a posslble exclusion fron grosg Incone.

Since lt appears that Congress ln the Distrlct of

Coltrmbla Incone and Franchlee Ta:c Act ot t94?U patterned

84?-L55?a(b)(2)(B) after a provislon of the Federal, Internal

evenue Qode then in effect, we belleve lt le hlghly appro-

late, although rve are not conpelled to do sor to constier

statue of the federal 1aw 1n the area of enployeea'

ties effectlve at the tine Congresa enacted 847'L557a

(u)(e)(B). It le rlore important to look to the fedoral

tatute ln thlg lnetance for asslstance ln determlning

hat Congresa nlght have lntended when tt enaoted 6147-1552a

b)(2)(B) for the Dletr lct of Coluobla elnce there aPPeerE

t
Code

l tJ.e Ir I  '  i jz (  t
e4?-L557 (b) (2)

J'.;g,'.;. tin
vrr 1gl+0) ).
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, to  
be no leg isLat ive,  jud ic ia l  or  admin is t rat ive guidance i

' j to the proper interpretation and application ot Et+?-L55?a
r l' t

; i ( b ) (2 ) (g )  ano  s i nce  t he  ranguage  o f  t he  D .c .  s t a tu te  has'l g/
l l remalned unchanged.

i i  
tracing the history of the relevant language of the

jfFederar rnternal Revenue code sections pertaining to the
r l

l l  taxation of employees' annuit iesr we f ind. that congress,rl - -107

i[r" sreet") of the Revenue Act of rguz,*/  a.nended, g22(b)(z)
l l

I 
tnl of the rnterna]. Revenue code of Lgig, addlng the langua

t l

j f  wittr which we are here concerned. As anended by the Act

j lot  f f t+a,  9ze(u)(2)(B) of  the Internat Revenue code of  Lg3g
t l
l f  at the t lne Congress enacted E4Z-l,5SZa(b)(Z)(B) for thei l
t l

i lDfstrfct 
of Columbia readr

il . (nl. i:p}et:=:: ', je :.er.--if cn aru:uity
ll lont:.act 1s pulcitasos by an e:rpJ.oysr for an crployee
il *-rd?r.l p*an vrith rocp:et to r:"irj.cir tir,r enpio:rei,s-
l l con'urlbu'| lon ls deductiblo urie:l^"jf j1f$_td_l*-I
Ii (:,) " n:_|;'_-r.:rj:".tJ.";'_cg1 tl:;_li-..-t:-:_l:rn--&.A-en
li ;-tls-5.:' ."rr ";eE:H'g::.-'::!.i: :Er.e*"1-,-l]--(rl
ii trlr c:rproltcc shali inC."u-aniri i;-ti-;-ncCiFfre-afrolfrte
ll rccc;vod uildor such coatnact fo: tho ycar recoj.ved,
il o:rccpt tirat lf the enploycr peici any 6r the consid-

ll il';t3",1:;,';n:"?lll{;.** ;fr*H;Irilil'rlt ;}"t;il
il e:rr.;raph' the consideratioe for- such airnulty being
lf gonc*derod the anount con-l;rj,bu-;oi. brr the empiotree.
i l +:r aii other cases, if tho e :pJ.o;,cors ri,3hti uiaer
ll tne contract are nonforfeitabre except for failure
il i! n:l;r future _premir.rns, the rnount contrj.buted by
ll !ho. e;rpLolror_ for such annuit;r contract on S af,t6r
ll guch rl,3hts becone nonforfcitarrle shal1 be-i-ncruded
ll +n thc incone of ths enpl_oyoe Ln the ]rcer In r.rhlch
il t;lo. slount is contributod, r.:hich anouirt togother
il *o5.th. any anounts contribui;cd by tho enployeo eiruii
ll oncti.';uto the considena-l;ion palcl for tho- arueulty
ii gontrrct ln detormininS fire e.:ount of the annurt!
ll requircd to be included in the Lncone of the
il g!?io3teo under suboaragraph (A) of thle paragraph.
ii f hphaste supplled. l

the i
Ihel

81 
I)(2) 
I

anguage

ctl
L939 I

r Eul cfployee
lnpio;;er 's
1.-?.3_t _!,-I' .1:r_i fol an
IE.;l-:.r-Ll
r the anounta
rr recoi.vcd
the consid-

l].l bo inciudr
rh (A)  of  th i r
multy being
l employee.
.ghts under
lor failure
'I-buted by
In gE af,ter
be included
r In whlch
togother
oyeo eirui.i
o annulty
e annulty

the
paragraph.

,\9/_Cn, ̂ 6r2t C162(c), 56 Stat, 866 (rgle) (ouFcnt vorslon
ls  I .R .C.  g40r .
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A comparison of,.  the language in the above-quoted section

w i th  the  l anguage  o f  D .C .  Code  547 -L557a(b ) (2 ) (B )  adop ted

by Congress in L947, reveals that the two sections are

obvious ly  not  ident ica l ,  the most  lmpor tant  d l f ference

being that in the D.C. statute Congress omitted the phrase

"or i f  an annulty contract ls purchased for an.employee
TI/

by an employer  exempt  under  sect lon 10I(6) , t -  The

dlssimll,ar port lons are underl lned above. hle believe lt

important for our purposes to deternine how Congress

lntended 922(b)(2)(B)  to  operate ln  the federa l  donain

andr lf poeslble, how the courts or the Internal Revenue

Sernlce lnterproted the language of that gectlon. By

dolng Bol wo nay be bptter able to eetabllsh the elgnlfl-

canco of the dloparlty f,ound between the language of

the fedcra l  seot lon and Et tT-L557a(b)(2)(B)  of  the D.c.

Code.

Congreoo ln the Revenue Act of j '942t added to 822(b)

(2)(B) of the fnternal Revenue Code of f939 the s€ntence

"or lf an arurulty contract Ie purchaeed for an enployee

by an enployer exempt under sectlon 10I(6). ' Under 9101(6)

of the Internal Revenue Code of L939, now EJOI(a) ana

t501(c)(3) '  certaln rel lg loue1 char i table,  eclent l f lc ,

! ! /  ' the fLrat gentence of UIIT-I557a\b)(2)(t i l  readl

If an c:nulty contract ic purchaced b:;r an
enployar for an enpioyoo undor a p).r,n wltir
reapcct to trhich tho employer's coritrj.bution ia
dectuct lbLo under  subsect lon t+?- I55?b(a)  (11) ,  tho
erapLoyoo citnli lncludo ln hLs lncono the anounts
recsived undor eucb contract for tho ycar recei.ved
except that If tho cnplo3rss p:Ld flr*r of tho con-
slderatton for tho arnu!.ty, tho arunulty chrlL b:
lnoLudcd ln hia lncono oo provicieri ln cubroctlon'
(b ) (2 ) (A )  o f  t h l s  eoc t l on , - the  conc lde ra t i . on  fo r
such annulty bolng coneldered the aroount contrlbuted
by the onployee.

note 6r .SEg,.

' i

See
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l l te ra ry ,  and educat lona l  o rgan lzab lons  qua l l f led  as  be lng

r rexempt f r  f rom the  payment  o f  federa l  lncome tax .  The

S e n a t e  R e p o r t  w h l c h  a c c o m p a n l e d  t h e  R e v e n u e  A c t  o f  1 9 t { 2

s t a t e d :

l f  an annul ty  contract  1s purchased for
an employee by a re l1g1ous,  educat lonal ,  or
char l tab le organlzat lon,  whlch ls  exempt  under
sec t l on  r01 (b ) ,  t he  emp loyee  w l l l  no t  be  requ l red
to lnc lude 1n h1s lncome the amount  pa ld by h ls
employer  for  such annulby contract  unt l l  he
actual ly  recelves or  there Ls made aval lab le to
h1m bhe amounts requl red to  be pald under  the
annul ty  coni ract ,  regard less of  whebher  the
annul ty  p lan meets the requl rements of  sect lon
r65 (a ) (3 ) ,  ( 4 ) ,  ( 5 ) ,  and  (6 )  and  whe rhe r  r he
enployeers r lghts  are nonfor fe l tab le.  IZ/

Congress thus made 1t clear, as evldenced by the portton

of  the Senate Repor t  Just  quoted,  that ,  l f  an educat lonal

1nst l tu t lon,  whlch 1s exempt  wl th ln  the meanlng of  EfOf(6)

of the Internal Revenue Code of lg39rpurchased an annulty

contract  for  l ts  employeeo,  the amount  of  the employer ts

conCntbutlon would be excluded from the enployees t lncone

ln the year the contrtbublon ls made. The Internal Revenue

Servlce later adopted the language of the Commlttee Report,

E!3g8, as part of a regulatlon lnterpretlng the fntannal

Revenue Code of  1939,  ag amendecl  by the Act  o f  t94a.E/

The eane regulatlon also provlded

an annulty eontract whlch wag not

that, 1f an employcr purchased

under a plan rl th

respect  to  whlch h lg contr lbut lon was deduct lb le

unden  S23(p ) (1 ) (B )  o f  t he  In te rnaL  Revenue  Code  o f  1939 ,

ffi6T'iTrZrn-r
i iEc r lon  165(a ) (3 ) ,  (4 ) ,  (5 ) ,
1939r  Eet  for th  requl renents
plan was not dlscrlnlnatory 1

I .R .C .  o f
thc annutty

!L /  see  Trean.  Rc6.  103,  9 ] .9 .2?  (b ) (2 ) (E) - I ,  f  .D .  5?-78 ,
19q3 c .B .  178,  l t i l ! ! ! ]b_ere4 Treao.  Reg.  11 . i , -AZ9.2e(b) (a ) -5 ,
and later 039.afiE-iFfra) (1956) (neretriamtr cl.tecl ro--
the regulatlon ac lt wae numbered 1n the L955 vol.uj:e).
Curnent- Iegglqqlons are Tneag. Re6. 8I . l t03(b)-1,  g!  ggg.,
T .D.  6203,  1956-2  C.B.  z ] .g .
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U
as amended,  . . the amount  of  the employer 's  contr lbut lon

would be inc luded ln  the income of  the employee in  the

taxable year  the contr ibut ion was made,  i f  the employee's

r ights  under  the annui ty  were nonfor fe i tab le at  the t ime
L5/

the contr ibu i ien w4s made.  This  Cour t  has been unable

to  d l scove r  any  cases  cons t ru ing  EZZ(b ) (Z ) (n ; ,  aa  anended

by the Revenue Act of I9t+2.

The leglsLative hlstory underlying the Dlstr lct of

Columbia fncome anC Franchise Tax Act of 191+7 lE

unenlightenlng as to the reason why Congress onltted fron

E4?-L55?a(U)(2)(B)  the sentence deal lng wl th  annul ty

contracts purchaeed for an enployee by an enployer

Sec t i on  23 \p )  o f  t he  I .R .C .  o f  I 9 )9 r .as  a rDended  by
Revenue Act  o f  1942,  ch.  6L9,  e162(b) ,  56 s tat .  863,
(1942), provlded ln partr

_ (p) -qql[i.!u!i_o-nr-of ailtplo:trf to rn '
Trust or linnul-bl' P-ir.n anci Uonpengation Under a
Deferrcd-Payr-lent Plnn. --

(1) Lprr.. f  ; luie.--If  conir ibutlons aro pi id
by an empioycr to or unllcr e ctocl,c bonuol pcnrlon,
proflt-sharing, or armuit;r p1anl or lf coaponsatlon
1o pald or accrued on account of any eiaployoo
undor a plan doferrlng tho necolpt of auch ccrDon-
satlon, euch contributionc or conpenration ciraj.l
not bo dcductible undor cub:lctlon (a) but nhall be
deductlbl.er l f  deduc' l tblo r.mcicr subcectlon (a)
without regard to thls sub:rctlon, undor thle eub-
sectlon but only to the followlng ext€ntr

(B) rn tho taxablo I'oftr whon p31d, ln an
amount deterrlnod ln aceolrlqnco ulth oubprre-
graph (A) of thls panr,ireph, lf' tho contilbutlone
are pald tolvard the purchase of rotlrensnt
arurultles and such purchaoe ls a part of a plan
r'rhich nneets the reqir ircnrents of aict lon 165(a),
( 3 ) ,  ( 4 ) ,  ( 5 r ,  and  (6 ) ,  and  t f  r o funds  o f
prernir.nnsl lf aryr, ars applled wlthln the curent
taxablo year or next suceoodlng taxcblo yoar
towards the purchase of such retlrenent annultlee

L!/
the
851+

yy/ Iceas, Reg. 939,22(b)(a)-5(a) (1955),  nots I3r  Eld$Egt.
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which is an exempt organization. The fai lure to discuss

the delet ion of ' "u  obv ious ly  s ign i f icant  sentence is

unfortunate. Petit ionersr however, have offered what

they believe are two reasonable explanations for the

deletion of the language "or i f  an annuity contract is

purchased for an employee by an enployer exenpt under

sec t l on  101 (5 ) "  f ron  eL?JsS?a(u ) (2 ) (B ) .  F i r s t ,  t hey

argue that a ruling of the then Bureau of rnternal Revenue

ln 19115 made the deleted phrase expendabj.e whan Congrese

In 1947 looked to S22(b)(2)(B)  of  the rnternaL Revenue

,i Coae of 1939, as anended, supra, deallng with enployeee'

ll arurultiesl for guldance in drafttng the reLevant section
i l

ll of the Dlstrlct of Co}.rnbia Incone and Franchiee Tax Act.r l
t l

il rn tne rurrng advlce had been requested whether the frrst
l l

l l  eentence of  822(b)(2)(B) was appl lcable tn deterotdng,
t l
| l

il for federal incone tax purposes, the Lncome of ernployeos
tl
il for whom retlrement annuity contracts had been purchased
I I
i l
rlby an enpJ.oyer which waa an organlzatlon exenpt fron
t l

ilrederat lncome ta:c under 9101 of the rnternal Revenue codepr l
l l
jlother than paragraph (6), or whlch was an Lneurance conpanJr,
il
l lrne ruUng held that the flret sentence of EzZ(b)(A)(B)
i l -

ll*"" "ppllcabLe 
ln the clrcunstances preeented, provlded

l l

llsuch enployer's contrlbutlons, whether or not deductible
' t

j iunder 923(p)( I ) (B),  net  the condl t lone set for th lni lund€r szf(prt I ) tB),  net  the conal l t lone set for th ln
tl
i iezftpl(1)(B), slnce the Eureau saw no reason to dlstlnguieh

between organlzatlons exenpt fron tax under S101(6) of

the Internal Revenue Code of L939, as anended, and those

exenpt fron tax under ElOlr other than rrnder psngraph (6),

I
R8P.
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L?/
and insurance companies. l 'Je cannot agree hrth peti. t loners

that, simply as a result of the reasoning of this rul ing,

D .C .  Code  s47 - I55?a (b ) (2 ) (B )  mus t  be  i n te rp re ted  i n  t he

sane  manner  as  922 (b ) (2 ) (B ) ,  no tw i ths tand ing  the  absence

of the sentence dealing with annuity contracts purchased

by tax-exempt  employers in  the D.C.  s tatute.  0n the

contrary, i t  is obvious that the rul ing necessari ly

was based upon the provision dealing with annuity

contracts purchased by enployers exenpt under 9101(6)

being lncluded in the federal statute.

Petlt loners' other argurnent is equally unpersuaslve.

They contend that Congress by providing ln the flrst

gentence of S4?-f 55?a(b)(2) (B) that enpJ.oyer contrtbutlone

for the purchase of an annuity contract were to be

deductlble under 84?-L557b(a)(11), rather than nerely

823(p) (1 ) (B)  o f  the  In te rna l  Revenue Code o f  1939,  ae

anendedr EgEr note 14, fugy conpensated for the

deletlon of the language Accordlng to petltlonerer

the congoquence of thle change to broaden the deductl-

blllty language to lnclud"rgp eubsectlon of 823(p),

partlcularly 0e3(p)(1)(D)r- rather than nerely the

deductlon of onployor contributj.one ae provldod ln 623

(p)(f)(B), wae to rsndEr lnslgnlflcant the del.etlon

of the 8€ntenc€ fron D.c.  codo c47-L557g(b)(2)(B).

i fJ I . 'L 3|t5n t?45 U.J, b2, ac ruopli freq ln Lf:cl
Ablrl rjr- rgb', ll s?&fiD. IEi. ?Aii nrp. patrr 6z'ot+,
J8/ D,c.  codcCr?-t j5Zb(a)(1r)  (Lg?3) retaj .n j .ns the
J.anguage as or16l.nai3.y enacted in 19117 provl<loo r

In tho returir of an e:rployc::o contrliru'i;lon:
made by or.relr c::-rio;ro: to r.i cipl6;leoc' 'uru;t er
aruruity pian end ccnpcn:'-.';ic:3 undor a clcfcrrcei-
pa3ment p1.$ to tiie e;:'b*:l'5 that clouuel;ioil: for tlro
BaIDo are nllowcd l;lro u;r::pc.yor unclor thc provj.elons of
soctlon 23(.p) of tho ircdbrirl, IntornaL itoienuo Cocio.

!j/ SectS.on 23(p)(f )(O) of tha lntorrr,:l Revcnu^ Codo of
\9-39' enoncled b:. 'tho lovc;rue Act of L9l+2, Ch. 6191 0162(b)r
56 Stat. 865 (X9l$2), provfuiodr

(D) in tl:c trulr,blo ;tcnr r-vhen p3id, Lf tho pl.r:r
la not ons lncLucicrl i:r paragraphc (A)o (;), or tC),
lf tho eroploSreec' ri,Shte to or dori'red f::cr eueit
enployer'g contr:.butlon or such conpcnCIatlon nro
nonforfeltabls at th.o tlno the contr!.butlon or
eenr.linatlon 1g a*J.cl.

i l
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We cannot .accept  the analys is  suggested by pet i t ioners

for  one very bas ic  reason.  The Amer ican Uni .vers i ty  is  a

pr ivate educat ional  inst i tu t ion and,  no doubt ,  by v i r tue

of  such status,  is  exempt  f rom the payment  of  federa l  income

taxes  under  5501(a )  and  EJ01(c ) ( l )  o f  t he  In te rna l  Revenue

Code  o f  1954 ,  as  amended ,  ( f o rmer l y  g10L(6 )  ) .  S ince  i t

ls exenpt frorn the payment of federal income taxeg, and

therefore not required to f i le returnsr other than infor-

mat lonaL onesr  the deduct ib i l i ty  under  e i ther  D.C.  Code

g4?-L55?b(a)(11) or Szl(p) of the Internal Revenue code of

1939, as amendedl of contrlbutions it  makes as petlt loner's

employer for the purchase of an annuity contract has no

appllcabll l ty. As an exenpt organizationr a dlecuselon

regardlng the deductlblllty of contributione lt nlght

make for the purpose of purchaslng employees' annultles

1s llkewise neaningless. Our etatute provldes ln E4?-L557a

(u) (z ) (B) ,  as  d ld  922(b) (2 ) (B)  o f  the  rn te rna l  Revenue code

of L939, as anended ln 1942. for the purchags of a plan

"wlth respect to whlch the enployer's contrlbutlon 1s

deduct ib le undar gubsect lon l+?-155?b(a)(11).  "  
?9/  

;

language of 8l+?-f55?b(a)(1I) reads "to the extent that

deductlong for the eane are allovted the ta:cpayer under the

rovrslone of sectron 2q(p) , & we cannot construe

elther of these eectlons as lf they read "ylg!!-@ deductlblq
I

under g4?-L55?b(a)(11) or 823(p) l f  the enployer were not a

tax exempt organlzatlon. " Perhaps lf auch language were

present, regardl.ees of the absence of the sentence dealtng

wlth exempt organlzatlone, we might view the argtnent of

, .1!2/ (Contlnued from provi.ouo page) Wo do not coneur ln
' iFotlt loners' ouggeotion thai broadenln6 tho doductlbl l t ty
, i language to lnc iudo C23(p)( f  ) (O)  hae any per t lou lar
i re levancE to th le  caee.

l lZpt See note 6, -El4pg (enphasle aupplled).
I

l l /y See note 18r ggg (enphaele eupplted).
I I

i l

ll
t !
t ;



L5 -

pet l t ioners d i f ferent ly .  A fur ther  considerat ion whlch

undercuts petit ioners' second argument referring to the

broadening of  the deduct ib i l i ty  language in  the D.C.

s ta tu te  to  i nc lude  a lL  o f  S23(p ) ,  i s  t he  fac t  t ha t ,  i n

order  to  have been deduct ib l .e  under  623(p) ,  contr ibut ions

had to be expenses which would be deduct ib le  under  EZj (a) ,

Thus, contributions could be deducted under 943(p) only

to the extent that they were ordlnary and necessary expenses

in connection with the earrying on of a trade or buslness

or were compensatlon for personal servlces actuallyg
rendered. The contributions of an exempt organLzation

for the purchase of an annutty contract could never fall

ln to  e l ther  category.  We therefore reJect  pet l t lonerg '

analyels of the reasons for the absence of the sentence

regardlng tax-exempt enpJ.oyere in 9tr7-t557E(b)(2)(B) whlch

dld appear  In  S22(b)(Z)(n)  o f  the In ternal  Revenue Code of

L939, as anended, as welL as their suggestlon that the

deletlon was insignif lcant for purposes of thlg case,

Petltloners have vlgoroueJ.y argued that this Court

mustr under the psrl materia rule of statutory conetruction,

lnterpret the Dlstrlct of Coh,mbla etatute ln accordance

wlth the federal lnterpretation of language ln 9403(b) of

the Internal Revenue Code of 1954, as anended ln 1958.

In partlcuLar, they contend that we nuet follow a regulatlorr

promulgated by the fnternal Revenue Senrlce whlch provldee

that anounts contrlbuted by an employar, nanely, an exenpt

organizatlon, for an annulty contract as a result of an

egreenont vrlth an employee to take a reductlon ln salary,

or to forego an lncrease ln salary, shall bE excluded

22/ ' l rea.s, Reg.
are Troag.  Reg.
C .B .  2L9 ,

u)9.?3(p)-1(b) {1955) (cunent io, lu iat lone
81.404(a)-1 et  gg).  T.D. 6203, L956-z
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f rom the gross. ineome of  the employee as long as cer ta ln' ?2/
condi t ions are net .

Congress in  523 of  the Technica l  funendments Act
24/

of f958, annended 5403 of the Internal Revenue Code of

1954 by redesignat ing subsect ion (U)  as (c)  and by inser t lng l

a new subsect ion (U) .  The new subsect ion (b) ,  which has I

been anended to some extent elnce 1958, none of which

changes are relevant here, as well ag gubeectlon (a) of

9403, now provide ln pert inent partr

Sec. 40). (a) !zurabil:.jly_pE Beneficjary- tinder
. Qu*l i f l"d Ar-r i tu-Tt.t ' t .  -

( I  ) Gener:- i  RuIe . --Except as provided in
paragrapf,I?)l-ffi-n annuity contiact i s purchased
by an employer for an employee under a plan whlch
meats the requl rements of  sect lon 401+(a)(2)
(whether or not the ennployer deducts the amountE
paid for the contract under such sectlon) r the
employee ehall  lnclude in hls gross income the
amounts recelved under such contract for the
year recelved as provided in sectlon 72 (relatlng
to aruru l t les) .

t r t

( b ) Saxa.blli o f  Bencf ic l Under Annuit
PurchLs^rl
Public Sc

( f )  Genera l  Ru1e . - - I f - -

(A) an annulty contract le purchased--

( i) for an enployee by an employer
desc r ibed  i n  sec t i on  501 (c ) (3 )  wh ich  l s
exempt from tax under sectlon 501(a) r or

(11) for an ernployeo (othor than an
ernployee descr ibed ln  c lauso (1)) ,  who
performs services for an educatlonaL lnstl-
tu t ion  (as  de f tned  ln  gec t ion  151(e ) (4 ) ) '
by an employer which ls a State' a pollt lcal
subdlvision of a State, or arr agency or
instrurnentallty of any on€ or nore of the
foregolngl

p, , /  Saa l reas.  i leg.  91. l+03(b)-1(b)(3)e T. iD, 6763c 1?O5-I
c .B .  180 .

g!1/ pub. L, No. 85-866, 923(b)r ?z stat, 1620,



-  (B)  such armui ty  cont-  -c t  is  not  subject
to  

' i ubsec t i on  (a ) ,  and

(C)  the  emp loyee ' s  r l gh ts  under  the
contract  are nonfor fe i tab le,  except  for
fai lure to pay future premlumsl

then amounts contributed by such employer for
such annuity contract on or after such rights
become nonforfeitable shall  be excluded from
the gross income of the employee for the taxable
year to the extent that the aggregate of such
amounts does not exceed the exclusion al lowance
for such taxable year. The ernployee shall lnclude
in his gross income the amounts received under
such contract for the year received as provlded ln
sect lon 72 ( re la t ing to  annul t ies) .

(2 )  Exc lus ion  A l l owance . - -

(A)  In  Genera l . - -For  purposes of  th ls
subsection, the exclusion allolvanco for any
enployee for the taxable year ie an amount
equal to the excess, i f  any, of--

( i ) the a.uount deternlned by nultlplyl
20 percent of his includlblo conpensation
by the nunber of years of eenrlce, over

( 11) the aggnogc.to of tho enount
contrlbuted by tho cnployor for annulty
contracts and excLudlble from tho grooo
Incone of the €nployee for any prlor ta:cable
]|98Fr

Petltloners argue that The Amerlcan Unlverelty arurulty

pf,an corneg under the language of 9403(b) of the Internal.

Revenue Code of 1954, as arnended, and also comes under the

f l r s t  een tence  o f  D .C .  Code  84?  -L55?a(b ) (2 ) (  B ) .9  Thus ,

they argue, the anounte of the enployer's contrlbutlonsr

to the extent that they were conprleed of ealary reductlons

each year, were excl.uded frorn thelr grosa lncome In the

year of the contrlbution. Reference to the legleLatlve

hlstory underlylng the new gubssctlon (U) tnalcates that

Congrees lntended by the arnendrnent to 81103 to provlde,

ln the clrcumetances where annulty contracto are purohaEod

"rl

I

U/ see note It ,  supra.
do gcrlbed wrder OEIIJTS-I
ot L954, as amended.

The planr Do doubtr Is
of the Internal Revenue

one
Code
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for  employees by educat ional ,  char i tab le,  or  re l ig ious

organizat ions descr ibed in  5501(c)(3)  and exempt  under

S501(a) ,  and where the annui ty  contracts  do not  come

under  a oual i f ied.  qgndiscr iminatorv p laB descr ibed in

S4o3(a)  and the employees '  r ights  to  the contract  are

nonforfeitable, the a.nount contributed by the enployer

to be excluded from the gross lncome of the employee

in the taxable year of the contrlbutlon ls Unlted to

20fr of the employee's conpensatlon for the cument ,"^r.g

In other  words,  g l lO3(b) ,  as snended ln  the 1958 Act ,  does

not appJ.y l f  an employer has establlshed a plan whlch neets

the requlremente of S4O3(a), and furthermore, the exclusion

provlded by the new 8403(b) ls only appllcable when

the employee would othervieE be taxed on the enployer'e

contrlbu tiont,U

Wlthout nakln8 an ln-depth analysis of t40l(b), ag

amended by the 1958 Act, whlch we belleve is unneceasary

here, we wll. l  slmply note that petlt loners argue that thls

arnendnent to 8403 dld not change the law wlth respect

to the taxatlon of employees' annult les ln the federal

domaln ae It exieted prior to the amendrnent, but nerely

introduced the 20i! cei l lng for the excluslon of enployer

contrlbutlone. Once agaln, however, we must dlsagree

wlth petlt ioners' contention. Under the regulatlone

promulgated by tha fnternal Revenue Senrlce prlor to the

1958 Actr lt was provided that an enployee was not required

to lnolude ln hls groes lncone the arnounte pald by his

I

ti
! i  (1958) l  S .  REP.  N0 .  L983 ,85 th  Cong . ,  2d  Sees ,  )5 -36
1 l  (1958) l  H .R,  CON?.  REP.  N0 .  2632 ,85 th  Cong . ,  l s t  $oog .
I23-24 (f958). Certain adJustrnents for year{r procedlrrg
:l the year of contrlbutlon would also bo taken lnto

i 
conelderatlon under the fonnula devlsed ln the Act.

l lZ l /  See H.R. CoNF. REp. NO. z6j | ,  85th Cong.,  let  Sess.
t l  at  24,
r l
i l '

I

li
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employer for the purchase of an annuity rf the employer

were  an  o rgan iza t i on  desc r ibed  i n  E5O1(c ) ( l ) r  P rov ided

the purchase of an annuity was merely a supplement to past
?9/

or cument compensation. To deterroine whether the

purchase of an annuity was "merely a supplement to past

or current compensation" within the meaning of the

regqlatlon, one of the facts to be considered was the

ratlo of the amount pald for the contract and the total

amount of the employee'8 compensation. The regulatlon

then providedr

Other pert lnent considerations are vrhether
the annuity contract ls purchaced as a result of
an agreement for a reduction of the enployee's
annual salary, or whether it is purchased at hls
request ln l ieu of an lncreaso in curent connpen-
sation to whi.ch he othen"rise night be entlt led.
In such cr.ses. tha nnount paid for the co.n*nr.ei_

tlon.3gl

The language of thls same regulatlon also appears ln

Treas.  Reg.  81.403(b)-1(a)(2) ,  pronulgated af ter  the 1958

Act, whlch ls curently in force and which La entlt led,

'TaxablLlty of beneflclary under arurulty purchased by a
2e/

sect lon 501(c)(3)  organlzat lon or  publ lc  school . "

fhis part of the cunent regulatlon ln whlch the language

of the former regulatlon appeare ls made speclficalLy

appllcable to amounte pald by an enployer durlng the

taxable years beglruning lefore January Ir 1958. Howevert

the Internal Revenue Senrlce ln another portlon of the

l l  eane regulation, whlch le nade specif ical ly appllcable to

r l
l l  amounts paid by an employer after Decenber 31r L957t eets

ij fortn the follow1ng rule:

r l

i
"12L9,I
:1?9/ rbld (emphaele suppl led).
t t -

l l
t29J Seo Treae, Reg. 91.403(u)-r(a)(z) '  T.D. 6783, f965-f
l l c .8 .  180.
l l
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t l
i l
i l
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(3) Agreemelrt to take a reductlo-g-i1sa]3lY
o r  t o  fo rego  an  i nc rease  i n  sa la ry .  ( i )  The re
is  no requi rement_ lhat  the purchase of  an lnnui ty
contre.ct for an enplovee nust be mereiy a "supprlement
to past  or  current  compensat ion"  in  order  for  the

(emphaels eupplled. )

exc lus ion  prov ided by  th is  paragraph to  app ly  to
employer  cont r ibu t ions  fo r  such annu i ty  cont rac t .

hus .  the  exc lus ion  prov ided b t r  th is  paraqraph is
icab ie  to  a ;nounts  cont r ibu ted  b

as  a  resu l - t
w i th  an  empLoyee to  take  a  reduc t ion  in  sa ia ry_ ,  o r
to forego an increase in salary, but
extent such a.nounts are earned by the employee after
the agreement becomes effective. Such an agreement
nust be IegalIy blnding and imevocable with respect
to amounts earned while the agreement is ln effect.
The employee must not be permitted to nake urore than
one agreement with the same employer during any
taxable year of such ernployee beginnlng after
December 11,  L96) l  the exc lus ion prov idod by th ls
paragraph shalL not apply to any aoountg whlch are
contrrbuted under any further agrcenent nrado by such
employee durlng the eame taxable year beglnnlng after
such date. Howeverr the ernployee may be pernltted to
terminate the entlre. agreement wlth reepect to amounts
not yet earned. i l /

Petit ioners neglected to clte the f lret part of the
1?/

current

deallng

regulatlon, whlch was adopted Decenber 2l l ,  19611,

wlth the taxabll l ty of employe€ annult lea purchased

by exempt organlzatlons prlor to JanuarV 11 1958. They

r€ferred the Court only to the porti.on of the regulatlon

ppllcable to such employer contrlbutlong after that date.

they examined more closely the f lrst port ion of thls

egulatlon, they would have seen that ln the 1958 Act' Congress

dld more than merely create a Zlf i  ceiI lng. At least they

would have dlscovered that the effect of the amendment to

g4o3(b) ln that Act wae nore €xtensive than'tn", have led

us to belleve. In factr the Senate Flnance Connltteer when

Lt wae considerlng the f inal version of the sectlon

of the bl lL whlch wae to becorne t403(b), speclf lcal ly

rnent loned the J .anguage of  Treas.  Reg.  81.403(a)-1(a)(3) ,

supral in effect at that t lmer and stated wlth respoot to l t

t o B B .  i t e g .  u l  . 4 0 )

IFEO
ilt:v/
ii
li
l i

See note 30r .gggEg.



ru les in  the regulat ior rs .  " S ince,  based upon the

l ,eg is la t ive h is tory  aceompanying the 1958 Act  and the most

recent regulations adopted by the Internal Revenue Service

under  9403(b) ,  i t  appears that  the law was qui te  d i f ferent

after the 1958 amendnents than beforer petit ioners'

rel iance on the
L4/

interpretations of Ett03(U) since 1958

is misplaced. The Distr ict of Columbia statute with

which we are concerned,  847- I557a(u)(2)(B) ,has never  been

amended since lts enactment in L94?. We are therefore

dealing with a statute significantly different fron the

language of the federal statute in effect glnce at leaet

1958, and quite dlsslnll.ar fron the statute which petitlonerb
i

ask us to construe ln parl materla wlth lt. t

Where then does thls leave petit loners ln their attenptl

to exclude from thelr Dlstrlct of Colurnbia Incone ta:c

returns for the years L972 and 1973 the portlon of the

anounts contrlbuted by The Anerlcan Unlverslty toward the

purchase of an annulty whlch consleted of the salary

reductions?

Petit ioners xnust look for support for thelr poelt ion

to the language of  D.C.  Code g4?-L55?a(U)(2)(B)  ae l t  read

Ln 1947 and as it etlIl reads today. Petltioners argue,

as we have previously statedr that the arnounte of the

salary reductlon are excluded from their gross lncome

currentlv under the flrst sentence of that a€ctloD. They

contend that the "except clause" of that f lrst sent€nce ls

lnappllcable to thelr clrcumetances, ae le the remalnlng

port lon of the Etatute boglnnlng wlth the wor"'de "[1]n

all  other cases l t  t  ."W In analyzlng thelr arglrnent,

_2L -

that  " [y ]our  commit tee in tends the obje, -  c i .ve 20 percent

ru le  set  for th  abcve as a complete subst i tu te for  these
22/

22/ S, REP. N0. L983. 85tn Cong., zci Sess. at J5.
) !1/  Seel  €.grr  Rev. Rul  ,64- j ) ) ,  L96l+-z c.B, l l ls j  Speclal
RuLlngr Novornber 29r L96) (1964) ? STAND. PgD. !/lX RF. Ilar.
66083 Special Ru1lng, Ilarch 29, L965 $965) ? S'lAIvD. FGr). fA
REP. par. 66621 Rev, !1u1. 6?-6gt L96? -I C,D. 93t Rev. ":rO.?0-582. L97O-2 C,B. g5r Rev. RuI.  69-65Ot L969-2 C.B, 106.
35/ see noto 6, ESErer.
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we note  L . ra t  con t ress  ln  the  In te rna l  r  .€ r lu€  code o f

1954 ,  d l v l ded  t he  f o rmer  €e2 (b ) (2 ) (B ) ,  sup ra ,  l n t o  pa ra -

g raphs  (a )  and  (b ) .  Pa rag raph  (a ) ,  en t l t l ed ,  "Taxab l l lEy

o f  B e n e f l c l a r y  u n d e r  a  Q u a l 1 f l e d  A n n u l t y  P l a n r r '  l n c o r p o r a t e d l

a lmost  word- fo r -word  what  had been the  f l rs t  sen tence o f

622 (b ) (2 ) (B )  o f  t he  1939  f n te rna l  Revenue  Code ,  as  amended .  
I

Paragraph (b)  was ent1t led,  "Taxabl11ty  of  Benef lc lary

under  a Nonqual l f led Annul ty  PJan"  and l t  lncorporated

wha t  had  been  the  second  een tence  o f  922 (b )  (2 )  (B ) ,  beg lnn lng

wl th the words ' r ln  a l l  o ther  cases ' r  but  wl thout  lnc lud lng,

however ,  bh ls  catch-a1l  phrase.  I t  would appear  f rom th is

then,  that  the s&me Bentence,  beglnnlng wl th  the words

rr ln  aI I  o ther  caees"  whlch 1s present  1n D.C.  Code

947-L557a(b ) (2 ) (B ) ,  wou ld  app fy  1n  the  c l r cumgtances  o f

[nonqual l f led"  annul ty  p1ans.  Moreoever ,  s lnce the sentence

whlch was lnc luded tn 822(b)(2)(B)  of  the In ternal  Revenue

Code  o f  1939 ,  as  amended ,  and  l n  9403(a )  o f  t he  1954  Code ,

deal lng wl th  exempb organlzat long,  was deleted f rom D.C.

Code  0U7-L557a(b ) (2 ) (B ) ,  1 t  wour r t  appear  tha t ,  con t ra ry

to what  pet l t loners contend,  the facte of  th ls  case would

be  con t ro l l ed  by  the  second  gen tence  o f  847 - f557a$) (2 ) (B ) .

Such a concLuslon 1a reenforced when l t  1g congldered that

The Amer lcan Unlvers l ty ts  pLan,  TIAA-CREF, was "nonqual t f led
fi/

ln  the sense that  term 1s uaed,  and thst  pet l t lonersf

nlghta under the contract are nonforfeltable.

under  the  second  sen tence  o f  D .c .  code  t47 - I557a(b ) (2 )

(B) ,  s lnce pet l t lonerrs  r lghts  were nonfonfe l tab l ,e '  we f lnd

that sums contrlbuted by hls employer, The Amerlcan Unlversl
I

consls t lng of  the mandatory sa lary  reduct lon,  as nel l  as I

the voluntary salary redlucblon for the purchacc of an annult j

contract ln the taxable years 1.972 and L973, would be

lncluded ln the lncorne of petlt lonerq for those years.

These are the only amounts before the Court tn thls caEo.

f i /  $co  1 .954 I .h .0 .  i40r (a ) iwh lch  ec ta  r 'o r th -she !ogu l !o -
Dcnts of a trquallf ledrr PIan.

I r
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The  in te rp re ta t i on  o f  t he  l anguage  in  See(b ) (2 ) (B )  o f  t he

1939 Internal Revenue Code, as arnended, and in 8403 of

the 1954 Internal  Revenue Code as found in  the regulat ions,

suppor t  th is  f lnd ing.  Those regulat ions prov ide that ,

where an employer contributes towards the purchse of an

annulty under the circumstances where the plan is "non-

quall f ied" and the employee'e r ights under the arunulty

contract are nonforfeltable (except for the fal lure to

pay future premlurns)r the employer,e contrlbutlons are

typei

of plan whlch The Amerlcan Unlverslty has and in whlch

petlt loner part lclpates. Even lf  we were to assune for

purposes of thle case that the ' lnlsslng eentence" in fact

was present ln the flret eentence of D.C. Code E4?-L55?a

(b)(z)(B)r  our v lews would not change. I f  such were the ca

utll lzlng the Internal Revenue Senrlce regulatlons whlch

have lnterpreted the federar statute upon which our gtatute

is based, as persuaslve authorlty, and congldering further 
i

the anendnents whlch have been nade In the area of enploy"""i'
!

arunulties slnce 1942t we would flnd lt necessary to go back I
to thoge regulatlons whlch deflne the law prlor to January 1l

i
1,958. Ae we prevlously mentloned, those regulatlone provldei

that, lf an annulty contract le purchased as a rasult of an I
I

agreement for a reductlon ln salary of the eruployee'e annuall

ealary, tha arnount pald for the annulty contract Bhalr ue coh-
29/.  ioldered current eornpensatlon.- itetitioners woul,d therefore

be ln the sane poeltlon and the anounts of the ealary

taxed to the employee ln the year ^^d",U That le the

)J/ '  see_?reas. I9e:  L j39 Zz(b)(2)-5.@) (1956),  note r j ,  supraf' I reag.  Reg.  1 j1 .403(b) -1 (a) ,  T .D.  6203,  1956-2  c ,B .  2 ] -g r -  I
T reas .  Reg .  91 .403(o ) - I (a ) r  T .C .  6?g3 t  1965- l  C .B .  lgo .  t

)p (  Traaa,  Rog.  n I .bo3(a) - I (a ) (3 ) ,  T .  c .  620]  ,  1956-2  c ,B .
2_42-2591 Troas .  !eg .  81 .403(b) - r (a ) (2 ) ,  T .c :  6?g j ,  f965-1
c .B.  l8g .  see  a leo  S.  REp: -No.  lggr ;  6 j t t  cong. r - ia -3e6a.
a t  )546,

.1,
il
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, r e d u c t l o n  w o u l d . . b e  l n c l u d l b l e  1 n  t h e l r  E r o s s  l n c o m e  f o r
:
i i p u r p o s e s  o f  D l s t r l c t  o f  C o l u m b l a  l n c o m e  t a x e s .  T h e l r
: l

1 l f a l 1 u r e  t o  c o n v l n c e  t h e  C o u r t  t h a L  t h e  b r o a d e n l n g  o f  t h e
; I
r i d e o u c r l b l l l t y  l a n g u a g e  r n  3 4 7 - : . 5 5 7 a ( o )  ( 2 )  ( B )  t o  l n c l u d e
: l

, i a 1 I  o f  t h e  p r o v l s l o n s  o f  5 2 3 ( p )  o f  t h e  I n t e r n a l  R e v e n u e

Code  o f  1939 ,  as  amended ,  as  p rov lded  l n  SqZ - fSSZb(a ) ( f l ) ,

has any re levance to th ls  case,  fur ther  s t rengthens th ls

conc lus lon .

The decls lon whlch th ls  Cour t  f lnds 1tse l f  compel led

, j to  reach ls  unfor tunate,  conslder lng the s tatus of  the
i

, r f ede ra l  l aw  s lnce  f958 .  Th l s  d l spa r l t y  be tween  ou r  s ta tu te

l iand the federal law 1s perhaps what 1s most unfortunate and
i l

l i t roubl lng.  S1m1lar  d lspar l t les between our  s tatutes and
il
t l

l i the In ternal  Revenue Code have caused th ls  Cour t  great
; l

l l concern 1n the past ,  and have p laced other  pet lb loners,
il
I 'ae pet l t loners here,  1n a more d lsadvantageous posl t lon
I 32/
: lunder Dletr lct of Columbla law than under federal law.
t l
r l
i i t{e are ln no posltlon to add words to a statute whlch Congr
li tto/
l l for aome unexplalned reason, declded to omltf Our hands

i
I
I
I

e g 3 t

9/  Sees c.g.  r  ! joc, ' :an v.  D: ' l t r ic t  o i '  Uo. i . ' . t - .J ; . ] r  te : (  i l
super. ct. D. cfiflz, r-fP u: r \DUper .  UE.  u .v .  L . r ' . : i t  Lz  t  LY I  |  /  i  -LA$ ' -1  g

ibr"lrr"t of col.rr.rrti., Tix lJos. 
-ailF6Jjl?fu-uFt$per 

ct.
i f f i .  ln Gtg-dn^.n, peil t lonerf c clainr mlght
lhot trave been-rcJccted lf  fr i f f i -eTevant Dlstrtct of Columbla
i,: tatute had kept pace wlth the changea ln the federal law
ibeal lng wl th  the same subJect .

l l lql rn" 1aw excludlng salary reductlons for ' th" p,., t"hase of
iFfrpfoyee annuli tes hig nevei", slpce 1958, been total ly
lbccepted.  In  fact ,  Congreec 1n : , j2006 of  the Enployee
lhe t l rencn t ^ Income Secur l t y  Ac t  o f  1974 ,  Pub .  L .  l l o .  93 -405 '
l t t t l e  t t ,  U2006 ,  88  s ta t .  992 ,  ncs t r l c ted  thc  Sec re ta ry  o f
i ihe Treaeury f rom lssuing cer ta ln  rcgulat long propoeed on
rpecember 6,  L972,  whlch would have ncant  tho i .nqtu ' ton of
i ,balary reduotlons 1n thc gross lncorne of the ff i toyeeo
l f . rn t l l  a fbe r  Jonuary  l ,  L977 .  Seo ,  l : . n .  R :P .  N0 .  93 -007 ,
lP l r0 Con6. ,  2d SeEg.r  EDi j . r te f f i  [197{  U.s.  CoDE Col lc .
i i r  npu.  NEIJS.  \676,  480F,{ -Ju. , ;  f i r .  Coi l r ' .  n ; .? .  No.  93-1280,
i9g ra  Conn . ,  2d  sooa .  r  rep r ln t c i ,  l n  b97 l t l  U .s .  coDE coNG.
ll tom. Nrt'ts 5038, 5l3mt3'f.to;-ffr-rre knov, the
jpl lmato of Congreos 1n 1947 mlglrt have boen cuch that 1t
i ' rao antlclpetlng vrhat tho Tneaaury 1n theoa proposed
ffo6ulatlono yrc! attcrnptin6 to do. t ' le brlng thlo up only to
polnt out that thc raoods ln Con6rcss, ao woll aa tn the Treag
pave chan8ed over the paot 2 L/2 decades ln the ereo, of
i )a lary  reduct lona ut111zed for  the purchage of  annul t le ! .
l ihc delet lon of  the sentence whlch we have d lscugcod

fihnouSnout 
thls oplnlon rnay well not have been an ovcrslght.

V r
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are t led anC a l though the pol lcy  conslderat lons may welgh

heavl ly  1n pet l t lonersr  favor  and we may sympaEhLze wl th

the  p rob le rns  tha t  t h l s  dec l sLon  causes  pe t l t l one rg '  and

perhaps to  others s lml lar ly  s l tuated,  they rnust  look to

the leg ls la t lve bodles to  obta ln the re l1ef  whlch they

sought here.

Accord lngly ,  th ls  Cour t  f lnds bhat  pet l t loners are

ent l t led only  to  a refund 1n the amount  of  $74.15r  p lus

lnterest from the date of payment' whlch amount had been

lncorrect ly  assessed by the Dls t r tc t  o f  Columbla.

Petlt lonersr claln for a refund of al l  other amounts

consls t lng of  sa lary  reduct lons 1n connect lon wl th  the

purchaoe of annulty contracts by The Amenlcan Unlverslty

ls  denled.

\

Order  to  be  gubml t ted  w l th ln  I0  days  by  respondent .

,M
RED B. U',A

f 1-
"fuEU

I  B. U.,AST
rudl/

v
DATED: January 4,  19?8.

Cop lee  to :

Thomas A.  Roha,  Eeq.
John Hol t  Myera,  Esq.
l^l l lLlams, Myero & Qulggle
888  -  17 th  S t ree t ,  N .w .
Waohlngton,  D.  C.  20006

Me lv ln  J .  Wash lng ton ,  Esg .
Asst .  Corporat lon Counsel
Dlstr lct Bu1l,dl.ng

Department of Flnance & Revenue

;
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