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SUPERTOR COURT

CARTER-LANHARDT, INC.,

Pet l t loner

v .

DISTRTCT OF COLUI'IBIA,

duN I isTa
| :

r . { f  !  
F f - r

F-  I  t _ f i f J
.  t .  I  r

I--- :  -  -
Ta:o Dlv1s1on No. 2367
, ' '

Respondent

HEITORANDIIM OPTNI9.N

Thls matter came before the Court for trlal on

petlt lonerrB claln fo:r a refund of personal property

taxes patd by l t  for f lscal year 1976, on the grounds

that the Distr lct of Colunbla erroneously lnpoaed a

personal property tax on the food and beverages used ln

1ts reotaurant bualnegs. The pantles have aub!illtted a

wr.ltten etlpulatlon of factg and have flled propooed

flndlnga of fact and concluglone of Iaw, as well as

nenoranda of Law on the 1ega1 lssues 1nvo1ved. Thls

Court also heard onal argunents on the lgsues lnvolved

on June 30, L977.

Tbc ultlnate questlon to be deterrolned by the

Court la rhethen the ltena of food and boverageB

purchaeed by petlt loner fon servlce to 1te dlner-.

cl lentele constltute the naverage stock ln trade of

deaLers 1n gener.al nenchandlset and, aa suchr could no

Iongen be taxed as porgonal property by the Dlstr lct

o f  Colunbta af ter  Ju ly  L,  1974'  under  D.C.  Codc I973r

817- faOZ,  ao pet l t loner  contends,  on whether . t l roy

ohould bc oongldered nauppllegn and thorqfore tarablc,

ar regpondcnt malntalns.
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The factsr.Doat of whlch have been stipulated,
, .

briefJ.y suxnmarized as follower.

Petit loner, prlor to f iscal year:19?6 and

nay be . ' . .
durlngl. 

j

Restaurantthe relevant perlod herer oPerated the Flagshlp
-J

. at 900 }Iater Street, Southwest, Washlngton, D.C. 
. .t.

Petitloner naj.ntalns in the operation of lts reetaurant

numerous ltems of food and beverages' whlch undergo

varlrlng degreee of preparatlon prlor to belng seryed

to custou€rio. Al.L rreals sold at petltloner'e restaurant

are pretrmrred, gerved, and consurned on the prenl'aes.

llhe rneals ar'B seryd at tables by lndlviduale enployed

by petLtloner.

On petttloner'o Personal property ta:c returl

for fiecal year L9?6, lt dld not rePort any ltene of

food and boverageo. The Department oe Flnance and

Revenuer pr{.or to eendlng P€tltloner lte pereonal

propertlr tar blII tor L9?6, added the ltens of food

and beverages vilcb had been deleted by petltloner.

The Delnrtent adJusted the ]19?6 return to lnciude

the value of food and, beverages based uPon the value

used ln the Lg?s personal proPerty tax return. However,

on its ],lg?5 lnreonal' property ta:r return petltloner had

aLeo ercluded ltos of food and beverageo and on the

returzr for that par{lculal Jr€Blr ttre bepartaent 6f"

Plnance- e.rd Revonue adJueted the total value of

euppllee repor'led !.n echedulo '8' to lnc1ude tho value

of food srd beveragoa reported on echedule 'A' of

petltlcrer's 1974 roturtt. Thereforsr the value of the

'supplles anlved at by the Departnent upon vhlch the

' - - -_.__-
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The factsr .most  o f  which have been st ipu lated,
' l

nay be briefJ-y surnmarized as fo]lowsr.

.Petitloner, 
prior to fiscal year]tg?6 ana

the relevant perlod here, operated the Flagshlp

durlrrgi. :

Restauiant

. at 90O Elb.ter Streot. Southwest, Waefrfngton, D.C.

Petitloner raaintalns in the onu""aron of lts reet"u"-,a

numeroua Ltelns of food and beveragea, whlch undergo

varlrlng degreee of preparatlon prlor to belng aertred

to custouerls. Al,r rreals sold at petltloner'8 regtaurant

are prelnred, serlred, and consumed on the prenlses.

lhe neals ana ser'eed at tables by rndrviduale enployed

by petltioner.

(tsr petltLoner'a personal property tax return

for f,lecal year 1976, lt dld not report arryr ltene of

food and beveragoa. The Departnent of. plnance and

Revenuo, pr{,or to sendl.ng petltlonor lte pereonal

propertgr tar btlt tor 1976, added the lterne of food

and beverageB rltl'cb had been deleted by petltloner.

The Deparbent adJusted the tg?6 return to lnciude

the value of food and. beverages baeed upon the value

ueed ln the ],ig?s personal prop€rty tax return. Ifowever,

on lte L975 personal property tzuc return petltloner had

a1eo ercludod ltens of food and beveragee and on the

return for that par*lcnlar year, tlro bepartnent dt..

Plnance- arrit Revenue adJueted the total vaLue of

euppllee relnr-ted ln schedulo '8" to include the value

of food and beverag€a reported on echedule "A" of

petttlcrar's J;97t|. roturn, fhereforsr the value of the
'supplleg arrlved at by tlhe Department upon rhlch the

.--_
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orlglnal asaec snent for ;. '976 was based lnc.luded the value

of food and beverageg as of June 30 , . Ig?), plus the ...  
'

o ther  suppl les,  guch as ch inar  g lass and s i lver ,  wfr tcn ' .  
:

peti t loner had reported as supplies under schedule 'B'
-j

of lts J-976 return. The value of f,he food and beverageg

was adJusted by the Departnent after petitioner was sent

Its flrst b111 for 1975, after an audlt and based upon

conversatlons wlth petitloner, to take lnto account the

inflatlonarlr trendg. Petltlonerrs food and beverageg

were flnal.ly valued for purpoaes of flecal. year L9?6

at $L51r3o?.oo, upon whl.ch a tax ln the aroount of $3r6jL.zs

was 1nld. ft ls thla anonnt for whl.ch petitloner Le

aeeklng a refwrd. '

For all flecal years prlor to L975 ln whlch petltl

was ln erlotence, lt lncl,uded ltene of food and beveragee

on schedul€ "A" of lte peraonal property ta)c retunilg.

Other taxpayers €ngaged ln the reetaurant bueinoee aleo

reported thelr ltens of food and beveragos on echedule "A'

of thelr returns for flscal yoare prlor to L975. However,

aone other reetaurant owners reported thelr food and

beverages for theee yeare ln echedule '8" of thelr returtre

as euppllee and thoss returng woro accepted by reepondent.

Untll fiecal year L9?lt, tho Dietrlct of Col.unbla accepted

returng of reetaurant taxpayere regar&less of whethei they

reported itos of food and boverages ae etock ln trade on

echedule 'A' or as oupplleg on scheduJ.e '8.' In flscal

year J9|{+, raalnndent adJuated the raturrr of potltlonerr

es well ae the returne of othor restaurante rrhloh l.leted

food and beveragos on gchedule 'Ar' to lnolude those lteng

under eohedule "B' and taxed them ae oupp1leo. In fti

returns for flecal yeara']rg?5 and 19?6, petltlqner reported

no ltens of food and beverages.
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The onJ.y explanatlon offered for the Distr lct.

of Columbia's acceptlng, prior to f iscal yeao^ f9?4; lhe"

value of ltems of food and beverages reported under

either echedule "A' or schedule 'Bj '  of thd personal

property tax returns of taxpayer'" 
"r,gtg"d 

ln the

regtaurant buslness was that, since the tax rate wae

the sane under both schedules, the District assr.medv
lt wag of no elgniflcancs. Prlor to JuJ.y 1, J97t+,

lf respondent reJected a personal property tax returrr of

a restaurantr lt dld so wlthout regard to whether lteoe

of food and beverages were reported on schedule "4"

or gchedule '8.' ScheduLe "4" of the pereonal property

tax returrn Is ontltled "lderchandlee or Stock ln 3rade.'

Schedule "B' of the return Ie entltled 'Office Supplleel

Other Supplleer Raw llaterlale and ]Jork ln Proceaa aa

of Julyr L9?- (ttot Avorage).'

Prlor to flecal year L974t the Dletrlct of Cohmbla

levled a pereonal property tar on petltloner's average

nonthly lnventorlr of nsrchandleer lnclud:lng food and

beverages, for the'twolve-nonth porlod ond:ln6 Juno 30th

of any parttcul.sr yoo,r. For tho lnventorlee of dealers

ln general nerohandleor the lteas listed on gchedul,e lA''

of the pereorra.l goporty ta:r returrr are rsported an{. tared

baaed upon an avorage nontltly f,lgure. Ih€ Dletrlct of

Coltnbla, howeverl taxog supplles lleted on achedule '8"

lnto Cartor-Ianhardt. I.lg. v. P!gjhf&,!_ot Colunbln. .

SGE

r l n
ag i(lnney, 'lr.:\nseript a

110, ln 01d liurop_e. fae-. v, p!ntrlcj3!Cp_J.34gg* 8ax
DI i I s I offi an'o-UEf 3:Eils;-v:-p.!"3jrlc$
.o-Co,ltrnbln, Bax Dlvlslon Noe. 2)t* '1, 2)yL, doo1o,.,d thls
6aroo day, whloh tootlnorry was lncorporatcd by roforenoc
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of the return based upon their value as of july Ist,

at the beginnlng of any particular fiscal'year. Due to .:

the dlfferent manner in which pereonal broperty ,r" l" :

taxed, dependlng upon under which schedule l t  wAs

Ilstedl the potential tax l-lability wa! iess for
. ! . ' ! '

supplles, being valued ag of the beginning of the

fiecal year, than for inventories or stock ln trade,

whlch value waa computed by ueing the average monthly

Lnventory over a twelve-nonth period.

Congreas ln OeOt of the Dlstrlct of Colr.unbiau
Revenue Act of L9?I plraeed out the tax on the average

etock In trade of dealerg ln general merchandlse over a

three-year perlod beginnlng iluly 1, 1972. The tax on

Buch stock in trade was repealed ln lts entlrety as of

July 1, 1974, or flscal year ].9?5,

On l,Iay 6, L974, the Department of Flnance and

Revenue publlehed In the D.C, Regleter notlce of lts

lntent to pronulgate a "rule" to deflne the ters 'etock

ln trader' and to clarlfy bethods of reportlng the

value of certaln propprty for pur?oses of peraonal
2/

property taxatlon.' Notlce of the adoptlon of euch

nrle wae publlghed on June Zl+, Lg4+.V The Dletrict of

Col,rnbla sent petltlonor a copy of the nrle as adoptei,

together wlth blank personal property tax return Yotlme

U Prrb. 'L .  No.  92-L96,  U201,  U5 Stat ,  653 (codl f led at
D.C. Code 947-L207 o9?3r).

2/ 20 D.c. Reg. 1069 (Uqy 6, I97t+).

!1/ 20 D,C, Reg. L3L6 (June 24, 7g?4). The conploto text
of the rule wae quoted in M v. DlelflcLl;t
Efynllgr Tax Dlvlslon No. 2303, 2346t deolded thls saDe
d8y.

--___-_
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for fiscal. year I9?5. Beginning with this' fiscal.

petit ioner ras required, pursuant to th9 buler- to

food and beveragea as supplles on echedule oB" of

return. On the personal proper-by lax feturn fo:ms

.1ipt

i t s

for

the year 19?6, 'food and beverag6s dispensed in resta;ants

were llgted ae 'other supplles' to be reported under

gchedule -B. '

Prlor to the ruLe adopted by respondent on June 24,

1974, for fiscal year l.9?5, the Departoent of Flnance and

Revenue issued no instructlons, regulationsl or policy

statement as to where or under which schedure food and

beverages of restaurante should be reported, on the

pereonal pnoperty tax return.

An5r other factual evldence relevarrt to thls caoe

wae frdly set forth In thle Court,g ldemorandu Oplnlon In

01{ Europa. rnc.. v. Dlotrlot of coLrnEln, Tax Dlvlelon Noe.

2303, 23A6'. end lloll 6ri10. Ino. y. DlcrtrlgL_OLQah.r:ab1a1

8ax Dlvlstoa XIoo. 2*7, 239\ leoued thlo oeao d,a3r,

and re tboreforo lncorlnreto by rEforenco arrd edopt

thoee ftcts Ln thlo Oplnlon.

Sro orgurents proeontod by the Dlstrlst of

colunobl.e, arc tho sctrro as thoce prebontod ln tho co,trpahlon

casea roforzrocl to ebovor eo tbore le no nood to rep.eat

then 
ry. 

Petltloner's argluoents hsr'o are baelcolly

the sso as thoes prooented by petltlonere Old B\rrope,

Ino., o"rd Elgrt 55LO,- Inc. , and agalDl lre flnd !t unnece

to be ropotlttous. Howeverl tho poeltlon of pstltloner

lparten-lcnhardt, Inc,1 dlfforE ln nlnor reepooto firou

that oa potltlouoro ln the ooopanlon oaoosr Fj.rst of

811, petltloncr ln thtc oaao arguoa thet E2OI og thc

i
i
I
t
I
i
I
f
t
I
t *
t
I
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Revenue Act of I97]-,. codified at D.C. Code 1973, 847-I2O?r ,

completely repealed S4?-I2J.2, leaving no ftens of.'personal

property on which taxee may be imposed under that qe.ctlont

Secondly, petitloner Carter-I-anhardt contended that the

nrle promulgated on June 24, L9?l+r.by the Department of

Flrranee and Revenue deflning "et6ck in trade'was a

totally unauthorlzed exerclee of any nrlenaklng power

whlch lt nay possesn. Por the reaaons stated ln our

lilemorandm Optnlon ln 01d Durope. Inc., v. E!.93&t_€

Coh.ubla, we fowrd it unnecesaartrr to declde elther of

theee leeues Ln renderlng a declelon in thoee o8B€81

and slnllarly, do not reach then here.

Havlng set forth the pertlnent facte ln thle case,

and havlng further lncorlrcrated by refercnce. other

relevant faots whlch we dlecueeed ln the oonpanlon

caBogr we flnd that our naaolutlon of tho lssuoe Bnd

our corrcluelone of lav ln that doolalon ars llkowlgc

control.Ltng ln thle case. He thsrefors flnd tJrat

petltloner's lnventorlr, consisting of food and beverageo,

was the 'gtock ln trade of a dealor lrr genoral oerchandLse

of every deecrlptlon' withln the roeanlng of elrT-LZ]^Z, and i

thst the tax on such porsonal proprty vtaa rep€aled i
I

purguant to 8*7-1207 a,s of .Iuly lr '1974. 

I
Accordlnglyr we flnd that potltloner '14 entitled to a I

refund of personal property terea in the amowrt of g)r6)t.zj
I

for flscal year L976, pluo lntereet.

Petltloner le to aublt an approprlate order wlthln

1O daye ol r'eoolpt of thlo Oplnlon.

-ooo-r 
June 8r l9f8

i
l-
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Cop les  to :

Werner  StruPP,  Esq.
Slnrod & Tash
330L New Mexlco Avenuel r  N.W.

U8**gf'?3r B;9i"39316

-.,: t I

Rlchard Aguglla' Esq.
Aeslstant CorPoratlon
Dlst r lc t  Bu11d1ng

Counsel

14 th&ESt ree t s rN . t l . .
Washlngton,  D.C.  20004
Couneel for ResPondent

Konnoth Back
Flnanco 0fflcor, D. G.

n4fl,t
i/r.
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