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MEMORANDIJM ORDER A}TD TRIAL TII\IDINGS

Petlt loners, Dlstr lct of columbla RedeveLopment Lancl

Agency (DcRIa) and LrEnfant plaza propert ies, rnc. (LrEnfanc

Plaza) appeal from real property tax assessmentg for Flscal

Year 1975. Thls court has Jurlsdlct lon pursuant to D. c. code
LI

L973,  $$11-1201,  47-2403,  47-2405.  .

The petlt l .oners appeaL only from so mrch of the asseogment

as lrwolves the value of the Land; petltloners have conceded
2l

the valuee asslgned Co the lmprovements as correct. The

Ll In maklng thle appeal, the petit ioners concede the evalua-
tiqr glven to the lmprovements on the real propcrty and only
contest the values asslgned to the Land. Reepondent had
prevlously rnoved to dlsniss thls petlt l .on on the grounds thac
the court lacks Jurlsdlct lon to encertain an appeal from che
vaLue asslgned to the land only. fn a Memorandum 0rder f i led
on June 18, L975, the Court ruled thac lt  had jurLsdlcEion and
thac the case anounted to an appeal of the entlre assessment
where the petlt loners had cmcedcd, onc port lon of the asseso-
ment, that belng the value ascigned to the lmproverrcnte.

Zl .See connentg ln Fn. l.
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i
subjecc proper ty  ls  ar l  locaEed in  the Dls t r ic t  o f  co lumb. la  i

j
and ls  descr lbcd  as  fo l lows:  400 Ter - r rh  sc rccc ,  souchuest  

i(square  387,  Lo t  865) ,  990 L 'Enfanr  p laza ,  sou thwest  (square  435,  i
ILot  61)  and 825 Frontage Road,  sourhwest ,  (square  3g7,  Lor  lgz ) .  i

The properttes consist of land and lmprwements. 
I

The land is owned by DCRIA and ls subject ro long rerm I)
leases granced to LfEnfant  pLaza.  The leases requi re LrEnfant  

t

Plaza to paf the real property taxes and aLso assures to that

corporation the rlght to challenge or appeaL the real property

a8se8smen tsbe fo re theBoa rdo fEqua1 i za t1onandRev1eT 'o r

before thls court.

The. assessed vaLues, as determlned by the respondent, are

as fo l lowe:  

2 lSquare lst Assessment

387 ; ,Gro
r  LL1292,765 .

435  61  L  2 ,569  ,6g3
r 11 ,30L,224

387 L87 L 776,4?5
I

2 l  L  r  l and ,  t :  Improvemen t .
The lmprorrernent noted for Square 435, Lot 61 ie also Located
on Square 387, Lot LBl, therefore, no separate value ls
aseigned for funprs\zenents orr the laet descrlbed propercy.
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paid pr lor  to Ehe f l l lng
/+/

o f  t h l s  a p p e a l l

Pr lo r  t o  add ress ing  the  mer i t s  o f  t h i s  case ,  i t  i s  nece ! ; s r r y

for  the courc Eo comnent  on i ts  denta l  o f  responr lenErs mot long

to contlnue made on Febnr ary Z0 and 23 , L976

The tr lal of chrs case began on Febru ary 9, Lgr6.

Petlt loners presenced a nunber of documents and two wl.Enesses,

one an expert who gave hls oplnlon as to the value of the land.

After the p'eti t loners had rested, the respondent cal led, what

was to be thelr only wltness; an appralser employed by the

Department of Finance and Revenue and the person who had

asslgned the ort l lnal Land values for Flscal year Lgls.

Petlt tqrere obJected to the wltness on rhe grounds that he had

made the orlgl.nal asgesgment and was now beLng called aB an

experr wltneee. The court denled the obJectlon holdlng that

the obJect lon went ,  not  to  the adml .ss lb lL f ty ,  but  to  the, re lght

the court should glve hls testlmony,

l Both counael examLned the wltneas as to hle

and thereafter the Court mled thac he would be

teetlfy as an expert wltness on the. issue of the

property. The direct examLnatlon of the wltnesg

Febnrary 10, 11, L7, 18 and 1.9. On Febnrary 19,

qualtftcatlons

permltted Eo

value of che

was heard on

the pet l t loners

4l  see Dtsr r lc t  o f  co lumblq v .  Berenter ,  155 u.S.  App,  D.c .T96 ,.465 . rr .
Dls t r l c t  o f  Co lumb la ,  315  ) .
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began the l r  cross-exarn inaEion ancl  e l tc l te<r  a nunrber  of  s tar t l lng

admlss lons by the wr tncss concernrng r r r .s  qual r f lcat ror , r .J '

r t  was brought  or r t  chat  wr- r i le  the wicness r . rad test l f ied

ln th ls  case.and at  leasc one pr ior  case that  he had a degree

ln banklng from American unlverstty tn trre D{str ict of corumbr.a,

that ln fact he had no such degree. Although he actempced to
explaln the error a8 a mlstake, typographical error or mls-
interpretatlon, hls own words would appear to tndlcace otherwlse.

For  example,  ln  the case of  @. v .  Drst r lc t  o f
co lumbla,  Tax Docket  zzrz ,  the wr . tness had test r f led (Tr .  5g) :

a Have you taken any Unlverslty courses?

A yee,  I  ho ld,a degree ln  banklngr .  whlch I  took

through Aroenlcan Unlveralty.

, . t - \

In the tnstant \se the resttmony on

88, ellclted by the AsslstanC CorporaClon

fol lo l re (2 L0/16 Tr.  p.  6)r9l

a

the sauE eubJect ,

Counsel, tdaa a8

I

a Dld you attend a Unlverelty?

A Yee,  I  d ld .

a Hhac Unlverslty wa8 that?

A Amrlcan Unlverslty.

a Wae that ln the Dletrtct of Columbla?

A YeB,  l t  nas .

a Dld you recelve a degree?

. A YeB, a banking degree.

a In the couree of recetvlng that banklng

!/ The wlrnese wll l be

9_/ Refers to I parttal
dace noted.

referred Eo only aB Mr. A.

tranacrlpt of tesclmony glven dr the
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deg ree  o r . I  shou ld  say ,  have  you  tnken  any

fur ther  courses.  a f tcr  graduaclng f rorn co l lcge?

The wl tness bras la ter '  fo  test l fy  ln  th ls  case thaE he had no. t

received a degree ln banklng from Amerlcan Unlverslcy and thac

the reference to a degree from Amerlcan Unlverslty ln the
zl

Appralsal Reporc rdas a rrtyptng errorrt.

A number of ocher discrepancies were broughu out on cross-

examination and counsel for the petit l .oners proffered he wouLd

be able to demonstrate even more should he be pemLtted to

contlnue hls crose-examlnaElon. Those other proffered revela-

t lons lncluded the fact that the wltness had testi f ted ln a

prlor case that he had been 8n asslstant vlce prestdent of a

local bank when ln (act he held no such posltlon, Chat he had

been a candidate or. \mber of the Amerlcan Instltuce of Real

EEtate Appralsers or the Soctety of Real EBtate Appralser when

euch was not the case, the number of t lme he had qualtf led as

an expert and the reasons for leavlng hls Last place of ernploy-

nent before Jotnlng the ataff of the Department of Flnance and

Revenue,

The abotre le only representdLlve of the testlmony of che

wltneee and what petlt loners hopdto expose should the Grose-

examtnatlon have cdrtlnued. It ls unneceosaqy, horever, to

take the ELre to detall every mLestatenent of fact or falee

t{hlch, of couree, does not explaln hls testlmony ln thle
a prLor case.

I

. ;

;

I

I
I
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reprcscntat lon made or  a l legedly  made in  c i t ls  and pr lor  cascs

by che wl tncss.  In  sorne lnstanccs he s lmply  acknowledged

thac  h l s  scacemen ts  had  becn  unErue .  Su f f i ce  l c  co  say  thac

al l  o f  the chal lenged statements r r rere d l rected to  the subJecc

of  h ts  qual l f lcat ions as an exper t  wi tness and the revelac lons

posed ser lous quest ions as to  h ls  experc lse,  credtb l l l ty  and
9/ el

re l i ab l l l t y .

The abqve sets the Btage and furnlshes the background at

the tfuoe. the respondent msved to withdraw and strlke the

testlmony oE its expert wltness and thereafter moved to

contlnue the case ln order that lt could consider what further

action to take; for example, whether to obtaln ttre eeri\rices

of a new expert.

9.1 At the tfuDe the respondent successfully moved to wtthdraw
the wltnese and str l lce hls tesulmony he was ecl l l  before the
Court aB an expert wltness. At no polnE dld the Court nrle
that he rdaa no longer quaLif ied to testl fy as an expert. More-
over, at the tLrne he.was wlthdrawn, it was i.mposslble for the
Court to decernlne how much welght ic would glve hls testlmony
slnce the cross-examlnatlon, and presumably redirect examlnation
of  the wl tness,  had not  been completed.  The wl tness test l f ied
concerning a very complicaced theory.as to the proper nethod
to use ln valulng the property and he also submLtted a detal lerl
86 page Appralsal Report, togecher r,r i th exhlblts ln support
of hls oplnlon. Based upon these factors, the Court cort inued
to Ereat hlm ae an expert throughout hls appearance ln the case.

9l The credlbl l" i ty and.rel labl l t ty of an experc wl.Eness ls
especlal ly lnportant sLnce the testlnony of an expert, Ln a
case involvlng Ehe valuatlon of property, lncludes .what would
nonral ly be hearsay ln anocher context. See Dlstr j lct of Columbla
Redeveiopment  Land Agencv v .  61 Parcelg of  land,  98 U.S.  App.
D .C . ' 367 ,  235  F .2d  864  (1956 ) .

r r

i
i
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The cross-examlnatLon of  the wlcness conclnuecl  for  a

per lod of  c lme when f lna l ly ,  counset  ior  the resporrdent

ob jec ted  and  adv i sed  rhe  Cour l  (2 /L9 /76  T r .  3? ) ,

I"ast r+eek, Mr. Hahn came to our off lces and

told us that he was gol.ng Co bring up these matters,

and Mr. A spent many hours trying to recollect what

accually happened durlng hls t ine wich Ehe bank,

and ln fact wasted a lot of hls t lme, as h,el l  ae

that of nyself,  Mr. Wixen, Mr, --r and Mr. RobbLns,

trylng to prepare for thls obvious character assas-

sl.natton attempt by Mr. Hahn. And lt 6e:nree no

purpose for the CcnrrE to hear anv more teetlmonv

on thls, I thtnk enough hae been dme to Mr. i

as a wlcness at thls polnt. I t  ls only an effort

to Cry to throw Mr. A off tract, and rhen he intende

to go back to hie calculaclons wlth a wltness who

has been upset by these al legatlons whlch are

ent l fe ly  baseless.

And I thlnk we have had Just about enough of

thle, Your Hcror, and t thlnk we should stop lt

right here. !tr. Hahn eought, by comlng to otrr

offlce and profferlng that he was gotng to get

lnto theee Eatters, mly to upset Mr. A wl.th an

attempt to make Hr. A afraid to teotlfy. And

t i

I
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t he  obv lous ,  ve ry  o i : v i ous ,  pu rposc  o f  h i s  v l s l t

L ,as co lnv l tc  us to  wlghcl raw Mr.  A as n wl t ,ness.

For  obv lous reasons lee have noE done so.  Mr.  A

has  been  an  exce l l eng  w l tness ,  f u l l y  qua l l f i ed

to test l fy  as an exper t  before you,  and there is .

nothing that has been sald today whlch in any

way lmplnges upon his quall f lcaEions or his

credibt l l ty .

Both 
"orrrrrei 

then approached the Court and counsel for the

petlt lonerg advlsed the court that rrwithin the past few daye

fol lowing up on lnconslstencles in Mr. Ats staten€nt in prlor

teetlrnonltt h" came across facts whlch lrere qulte serlous and

that he voluntarl ly went to the Actlng Corporatlon Counsel,

the Chlef, Tax DlvlsLon, Corporatlo,n Counselrs Off lce, and

respondentrs tr lal counsel and i l told then whac I had and

recormended that Mr. A'be wlchdrawn aE a wltness for hls oqm
L0l

goodrf .  (21L9176 Tr, 33-34) Durlng the course of the

P/ The Actlng Corporatlon Counsel, the Cld.ef of the Tax
Divlsion and Trial Csunsel appeared at a hearing dr February 23,
L976, and conflrured that petit loners' counsel had rnet wlth them
on Febnrary 13, L976, and made cercaln representatlons concern-
lng the witnesg. Horoever, there ls a dlsagreement as to che
exact nature or content of Che Btatements made by counsel for
the petlt lonera. For exarnple, respondentrs counseL advlsed
the Gourt that the representaclons h,ent to the lssue conc€rn-
ing whether the wltness had accually cestlf led and quall f led
aB an experc ln the case of t{SCI()gt-JBes,g.I v. DistricE of
colurbla, and the reasons eo@rris 6@wrtn
the bank. It  1s conceded, hor" 'ever, that respondentf a coungel
dld discuss wlth che wlcness, o\rer thac ereekend, hls educatlonal
background and ascertaLned that the witness had not recelved
a degree frora Anerican Unlverslty. The acttons of peclci.oncral
counsel ln approachlng responden!rB counsel concernlng the
nltness sao enclrely proper.

I
. t
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convcrsat lon,  counsel  for  t l te  responclcnt  r , rc lv tsed the Col r t

that  thcre had becn a mccE,J.ng on Fcbruary 13,  L976,  and

afuer  thac meet ing chc atcorney,  tuptor"nt lng the respondent

had e lected to  go fomarc l  wlLh the l r  wi tness.  Thls  case was

flnal ly adJourned untrl  the fol lowlng mornlng ln order that

counsel  for  the respondent  could consulc  wlch h ls  super lors .

on the foLlowing morning, counsel for the respondenc

advlsed che. court that he had consuLted wlth hls superiors

and was now morrlng to wlthdraw the wltness and strlke hls

testttrony and also to contlnue the case. After hearlng

arguments, the courc took the matter under advLserent 8o thst

lt could. review the transcrlpts Ln thls and other cases 1n

whlch the wltnese had been called as an expert. obvl.ouely,

one lssue wao whether the reapo,ndent wa8 on notlce or should

harre been on notlce of the dlecrepancles ln che testlnony of

thls witne88. Couneel were thereafter advlsed that the motlon

to contlnue had been denled and that the rnotlon to wLchdraw

wae belng held ln order to aLlow respondent a firruher opportunlEy

to declde whether they wlshed to contlnue on wl,th the testLony

of  the wi tnese.

Any notlon to contlnue ls addressed to the sound dlscretLon

of  the t r ra l  cour t .  Harr ls  v .  Ak indulurenl ,  342 A.zd 694

(D.C. App. L975); Evenlns Sccr Newspaper Co. v. gg4[pg@,

323 A.zd 7LB (D.C. App. L9l4).

Here, the court concluded thst a contlnuance ahould noc

be granted for the folloring rea8ono, rn addltton Go those

I
l
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""ouor l ,  
whlch may have bcen set  for th  ln  t l re  CourEts ora l

o rdc r  deny lng  the  con t l uuance :  F i r s t ,  counse l  f o r  t he

respondent  rcpresented co the ?our t  on F 'cbruary 19 and agaln

on February 2.0 that  pec iEionersr  counsel  had approached he

and hls superlors and advised thcm of certaln probl.ems con-

cerning ttrelr expert wiEness and that they had Ehereafrer

e lected to  go fon lard wl th  th ls  wl tness.  The decls ion Eo go

for*rard was made on Frlday, Febnrary 13. On Tuesday,

Febnrary 17 (Monday belng a iiollday) the respondent made no

representatlon at e1I to the Court concernlng thls matter or

the fact that lnformatlon had come to their attentlon that

there $ere certaln dlscrepancles ln the teetlnony of the

witness concernlng t\ls quallflcatlona to be an expert wltneee.
t , .

Whlle there te a dlsdqte concernlng the content of the

representatlons rnade by petitlonerst counsel on Febnrary 13

to respondentrs attorneys, l t  appears to thls Corrt that a

suff iclent queetlon had been .ralsed Bo that counsel for the

reepondent were requl.red to brlng thle mscter to the attentlon
gl

of the Court and advLse Lhe Court of a potentlal problern.

Morewer, couneel for respondent advleed the Court that durlng

the weekend of Eebnrary 13, he.dlscussed thls'matter wlth the

wLtness and ascertalned that the wltness had not recelved a

degree from Arerlcan Unlverslcy but had recelved a cerclflcate

gl There nould aleo harre been a tactlcal advantage ln dolng eo.
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f rorn the Amer lcar .  rnst icute of  Banki .ng.  counsc^ concludecl

tha t  t l r e  d l f f e ren i c  was  l ns lgn l fLcan t  .  ( 2 /20 /76  T r ,  7 )

Even i f  the r l i f tc rence had been lns lgnt f lcant ,  ! t ,  ehourd have

been brot rghc to  the atcenuion of  the courE and/or  the wlEnese

glven a chanie to  correcE h is  sEatement  before Ehe CourE.

Last on chls polnc is the fact that che wltness had also been

cal led before respondencrs actorneys and quest loned concern lng

the al legatlons made on Febmary L3. Apparently he denied

those a l legat lons.  Respondentrs  counsel  adv lsed the cour t

as  fo l l ows :  (2 /20176  T t .  3 )

B the tlne that Mr. Hahn made hts repr€B€rita-

tLons to us laat Frlday, fol lowlng. that meetlng, I

ehould say, we had a meet{ng wlth the witness, Mr. A.

Followlng our Jgr,rr"rr"tlon on the mattere whlch\

Mr. Hahn brought\ to our attentlon, we Judged lt

approprlate to contLnue, and to contlnue wlth Mr. A

aB our expert wltnege. Inasmuch as matters have conp

to llght notl whlch all of whlch we were not aware of

aorne $rere brought to our attentlon by Mr. Hahn,

not al l  of then t€r€ -- ln vlew of al l  the clrcum-

stances that have come co Llght ln the last day,

most regretfully, Respondent moves the Corrrt to

strlke the cestfunony of Mr. A. And lf that motlon

le granced, to permlt - also to conCLnue the case

'untl l  Respondent has an opportunlty to procure anoth€E -

a wltnees. Co testl fy as to srarkec value, an expert

w l tne88 .
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The Courc may have somc qucst lorrs for  counsel
I

on  Eha t  mac tc r  pa r t i cu la r l y ,  bu t  t h i s  l s  wherc  we

s tand  a t  t l ' r i s  po lnE .

I  would l lke the record to  lnd lcate,  for  nry

parE,  that  the mat ters  brought  co our  at tent lon

on last  Fr lday were d l .scussed wi th  the wicness,

and we Judged lC, among the people parric. ipatlng

ln the Judgment, we judged lt  approprlace to

cont tnue,  based upon our  d lscuss lon wi th  the

w i tness .

It appears frorn the record that respondentfs counsel and

hls supertors had nade a consctous decision to contlnue wtth

the tr lal of thls caee after hearlng at least some of the

allegatlons and after Lntenrlewing the wicnese on Febnrary 13,

L976, and after ascertalnlng that at least one representacion

(hls degree fron Amerlcan Unlverslcy) hras false. When coungel

for the petlt loners lursued hls cross-examlnatlon on thle lssue,

the reapondent obJected and accused him of character assasslna: 
I

t lon. .  I t  was only after the fects belcame a part of the record I

that the Corrt $ra6 advleed by respondent ChaC lC had prlor

knorledge of sonre of these natEers. The fact that the case

lras ln tr lal and that the respsndent had elected to go fonrard

wl th th ls  wl tness,  even knowlng chaC he was subJect  co cro6s-

exam{natlon on the lgeue of hlg quall f icatlons and for the

purpose of funpeachrnent, dlctated agalnst contlnulng the case

a8 requested by respondenc.

I
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Second,  lC musC be rcmcnrbered El rat  the nroLlon to

cont ln t re was made c lur tng thc course of  E i re t r la l  -  a fcer

the pet ic ioners hac l  fu I ly  prescnCed the i r  casc and af ter

the  responden t f s  w i tness  had  comp le ted  fou r  days  o f  d l rec t

testimony. Thts was noE thc case where a moElon to continue :

was made pr ior  to  t r ia l .  Ac th ts  polnt  ln  the t r ia l ,  the 
i

respondent  had heard che test lmony of  pec l t lonerst  exper t .  j

As petit ioners argued, ln opposlng the motLon, chey had

taken fu11d tscove ryo fMr .Aandanycon t i nuancewou1dhave

meant further preparatlon by thelr expert and dlscovery of l

the experc to be called by the reipondent. Al l  of chese 
,

factors would have worked to detrirnenc of the petlt ioners

Thlrd, the respondent had elected to cal l  the wltnese. He . 
'

qual. l f led as an experc and he remaLned so qualtf ted throughout
wl

the tr lal.  At the t lme respondent uoved to withdraw hlm and

strike his teetlmony he waa stl1l quall f led as an expert

witnese. A party calLlng e wltness knows thaL the credlbl l i ty

of che wLtness ls always an lssue. He knows that the scope

' of cross-examlnatlon lncludes testlng the credtbtl i ty and the

rel labl l lcy of the wlcness, and ln prepartng his wl.tneee for

t r la l  he takee a l l  o f . those mat terg Lnto conslderat lon.

Counsel knows thac, 1n the caee of an expert, l t  means that

the wl tnessrB exper t lse ln  the cr l t {ca l  area w111 be tesced.

It can hard!.y be sald Ehat the cross-€xaralnatl.on ln thls case,

d l rectcd boch to  the exper t lse of  the wl tnesg and the mer lEs

of  the case,  came aB a eurpr lse Co anyone.  Pet l t loneret  counoel

l l .al Respondent would not have been enclcled to a conttnuance
had the wl tnese fa l led to  qual l fy  as an experc.

I
I
I'  i " "
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ha<l  made lc  knowrr  mont ,hs bcfore that  l te  be l ieved the wl tnesg

would noc qual i fv  as an cxpcrE ancl  that  he in tcnde<l  to  tesc

h ts  qua l l f l ca t l ons .  The  fac t  Eha t  t he  c ross -examlnaE ion  was

successfu l  ln  lmpeaching and ln  br lng lng out  mat ters  det r lmenta l

to  the other  a lde,  Ls.noc grounds for  granEing a cont . tnuance

and a l lowing respondent  to  s tarc  i ts  case over  agaln,

Fourth, at no Elure did the court rule thaL the witness

rdas no longer quall f led as an experc. Thls fact was tmpreseed

on respondent 's  counsel  severa l  t imes.  A l though the cour t

found the revelaELons to be disturbing, i t  advised the part ies

that l t  had an open mind on the merlts of chis 
"^"".&' 

?he

motion to contlrnre and to strlke and withdraw were made at the

same time, holever, the Court, after denylng the motlon to

continue, delayed lts nrl lng on the other motion ln order to

afford respondent addlt lonal t lme to evaluace ics poslt lon.

Taktng al l  of the aborre rnatters into consideration, the

court agaln concludee that Lts order denying the cmrtlnuance

rdas proper under the clrcumgtances of thLs case.

I I I

After the respondenBrs motlon co contl.nue wae denied and

tte notlon to str lke and wlthdraw the ccstlnony of l ts experc

\21 Indeed, a slmllar quesclon may noe, be posed 1n the case
ln which the same wltness teeClf ied and whlch ls noqr on appeal
before the Dlatr lcr of Columbla Court of Appeala.

1

i

i

I
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gran ted ,  bhe  case  was  schec lu l cd  fo r  resumpL ion  o f  t hc  E r iB l

on  l l a r ch  1 ,  L976 ,  The  t r l a l  ac tua l l y  r cs r rn rcd  on  March  3 ,

Lg76,  t l t re  to  thc fact  t l rac the cour t  was in  t r la l  in  anot6er :

case .

on the day of  t r laL,  Lhe respondent  adv ised the Cor . r t

that  i t  would not  ca l l  an exper t  wl tness buc would ca l l  three

faccual  wl tnesses.  The f i rs t  wl tness ca l led gras a Deputy

Admlnis t rator  o f  che Dls t r ic t ts  Bul ld ing and L lcensing program

who was asked to tegtify concernlng the applicatlon f i led for

a pernLt ln the case of property whlch $ras conclguous to the

subJect propercy ln thls case. rn addit lon, the respondent

proffered that the wltness would Eestlfy as to the type of

constructlon, l ts location ln the LrEnfant plaza complex and

lte proxlnlty to the subJect propercy, l ta physlcal bharacter-

lat lcs, t ts zonlng, and lte helght. Respondent was perarltced

to make a f ir l1 proffer regardlng al l  t lrree potentlal wltnesseo.

Respondent was also pernltted to mark and present varLoug

exhlbits as a pait of l te proffer. After hearlng the entire

proffer and conslderlng the proffered exhlbits, the Court

ruled that the evidence would noE eetabllsh that the property

lfas comparable property to che subJect property, and that

absent such a f lndlng, the proffered testlrnony and exhlblts

were lrrelevant and Lmrnaterlal.  In ehort, the Corrt ruled,

as a matter of law, that the proffered evldence, conslderlng

lc ln a 1lght most favorable to respondenc, would have no

probtt lve value.
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There arc sevcra l  rncthot ls  usecl  in  establ ish lng the va lue

of  rea l  propcrry ;  one of  the bc.sL known an<l  the onc whtch

responden t  a t tempted  to  uE i l i zc ,  be fo re  and  a f f c r  che  w ' l t hc l rawa l

o f  l t s  expe r t  w i tness ,  i s  t he  so -ca l l ed  comparab le  sa les  me thod .

Simp1y stated,  lC means maklng reference to  the sa le or  sa les

of  s iml lar  proper ty  ln  order  to  escabl ish the va lue of  the

subJect  propercy.  r rWhether  or  noE the sa les used by a par ty

to establlsh value are comparab)e to the subJect property le

a factual lssuetr rohich the Court must determine. i lWhere gaLes

are not conrparable they are irrelevant to the proceedlngs and

hence LnadmlssLble" .  Dis t r lcc  of  ColumbLa v.  Bur l lngton

@. ,  No .  7986  (D .C .  App ,  dec lded  January  29 ,

Lg76) ,  a t  S l lp  Op.  lP.  See a lso,  Dls t r lc t  o f  Columbla

Redeveloprnent Land Ae\ncv v. @, No. 74-L644

(C.A,  D.C.  dec lded February  23 ,  L976)  a t  S l lp  Op.  6 ;  D ls t r l c t

of Columbla Redevelopment Land Agencv v. 61 Parcels of Land,

98  U .s .  App .D .C .  367 ,368 ,  235  F . zd  864 ,  865  (1956 ) .  The  key

1s whether che al leged t 'courparablerr sale wlLl. have any probative

value. In decermlnlng whecher the sale would represent a

conparable sale, and as such have probative value, the Court

may consider the locaclon, sLze, use, nelghborhood and speclal

utt l l ty of the propercy. A11 of thls becomee relevanc after

the appralser or exp€rt has dstabllshed the hlghesc and best

use for the property. @ v. Sl$glg

Apartment House Co., l l lpEg, at Sl lp Op. 9,
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'  
There $ras no toundaulon la td for  the adnr l$gron of  the

prof fcrec l  test i .mony and ev ldence;  1 .€.  r  thcre eras no ev idence

of fcrcd which would lnc l icatc  thc h lghest  anc l  bosc usc of  the

propcrcy,  whLch Ls necessary before us lng the comparabre sa les

method.  Admit te<l lyr .  the wLcness prof fered by the respondent

could test l fy  on ly  as to  facts .  Obvl .ous ly ,  the mere fact  that

the specimen property (sometlmes referred to as the t lest

property) urighc be the same sLze or ln the same locaclon or

of the same height does not, wlthout more, make it  conparable

property. See Dlstr lct of Columbia v. Burl ington Apartment

House Co., $.8. Although counsel for respondent made a

vallant efforc to present hls evidence, he was unable co

demonstrate to  th is ' .cour t rs  sat is fact lon that  the sa le,  o f
\

the West  proper ty ,  w\ tch took p lace in  another  yearr .was a
\

cmparable eale. The property had no probatlve vaLue.

Even 1f the court had nrled thac the west property hrag

comparabl.e and that the sale of chat property could be used

to determlne the value of the subJecc property, the problem

wae the proffered evldence becomes.even more obvlous. As a

part of hls proffer, counsel for respondent had marked three

exhlbits; a Speclal Warranty Deed for che speclmen (West)

property (Resp. Ex. 3 for ID), the Recordatlon Tax Form

(Resp. Ex. 4 for rD) and the offer, and eventually the contract

of sale of the t lest prop€rcy (Resp. Ex. 5 for rD). The wegt

prop'ercy ls the so-callcd LrEnfant plaza weet parcel and la

conClguous wlth the subJect property.

i
I

I
I

I
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Respondenc . soughc  t o  es [nb l i s t r  c t r aE  Ehc  va rue  o f  t hc  Wes t

p rope r t y  ( l a r rd )  ac  rhc  E in re  o f  t he  sa l c  amoun tcd  to  $5  m i l l l on .

In  do lng  so ,  respoudcnc  re f c r red  to  thc  conc rac t ,  l n  wh ich  the

en t i re  sa les  p rLce  was  $29  m i l l i on  and  the  facc  thaE  the  o f fe r ,

and la ter  the contract ,  ass ignbd as the pr lce of  the land,

$5 mt l l ion.  (Resp,  Ex.  5  for  ID,  f  5)  Of  course,  che o$rner

of  rea l  proper ty  can Eest i fy  as Co i ts  va lue wl thout  qual i fy lng
L3 /

as 8n exper t  wi tness.  DisEr icc of  co l .umbia RedevelopmenE

Land Asencv v. 3l Parcels of Propertv, S!.PI3,, at Sl lp Op. 4.

However, here the owner was not asked to testl fy and accord-

tngly could not be subJected to cross-examLnatlon by the

petLt loners.  Instead,  a l l  that  was of fered or  prof fered was

the absve exhlblE whlch Bet forch a prlce for land withouc

cit lng any reason therefore. When counsel for the respondent

was asked to proffer why the f lgure of $S mlLl lon had been

set ln order to denonstrate l ts revelance in this case, he

adviaed the Court that he had no ldea. CertaLnly, l f  the

party profferlng the evtdence ls unaware of a reason nhy the

prlce wae Bet, such evldegce would have no probative value to

the Court. I t  1s eaey to speculate why any f lgure wa6 suggested

1n the contract. I t  may have been for tax purposes, for reasons

of lnternal management, for depreclatlon purposes, for banking

13l A prlnclple which uray be questlonable when considerlng
thls. type of property.
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purposes and for  many other  purposes,  none of  whlch would have

any bcar lng on the fa i r  market  va lue of  the land of  rhe speclmen

proper ty .  For  a l l  o f  Ehe abovc reasons,  the prof fered ev lderrcc

was re jected as havlng no probat ive va lue.

Respondenc even had problems esEabl lsh lng comparable sa les

when i ts  experc was st t l l  a  wl tne.se ln  the case.  Pr ior  to

the wtthdrawal of the wlcness, the Court had ruled that f lve

of the slx propercles proffered as comparabLe eales and

descrlbed ln the Appraleal Report, erere lnadmisslble slnce no

showing had been made that they were comparable. (See Court
&'t

Ex. 1.) Before the wltness vras wlthdrawn, problems also

arose as to the nethod he $ras attemptlng to use to demonsfrate

that the l{est property repreaented a comparable Bale.

Respondentrs last motlon was to have che Courc vlew the

West property. Thls motlon was also denled. Although the

Court had seen the property before the tr lal of thls case and

had seen p ic tures of . the proper ty  (see CourE Ex.  1 ,  p .  51) ,

l t  ls obvlons that vlewlng the properCy would not asslst the

Court ln deternlnlng whether the property or the sale of that

property represented a comparable sale.

y./ Formerly Resp. Ex. la for ID. Respondent had requested
the Court to wlchdraw that exhibiE and although the Court
altowed the exhiblt to be wlthdrahrn l t  marked the exhlblE as
a Court exhlblE for Che reason thac lhe exhlblt contained
certain represenEations of the expert wLtness whlch the
Appellate Court may wlsh to consider ln the event thie case
1s appealed.
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the  f  o l l .ow ing  f  inc l  iugs

land ls owned by DCRLA

o f  f a c g :

and ls  leased co

The Court maltcs

l .  The  subJec t

LrEnfanc Plaza.

2,  LrEnfant  P laza ls  the successor  by merger ,  ab of

June  30 ,  L974 ,  t o  L rEn fan t  P laza  Eas t ,  I nc .  (P laza  Easc ) ,

LrEnfant  PLaza Nor th,  Inc.  (P laza Norch) ,  L tEnfant  P laza

Center ,  Inc. .  (PLaza Center) ,  and LtEnfant  PLaza South,  Inc.

(Plaza South) ,  and to  the re la ted leases on the propercy.

(Pe t .  Exs .  3A  -  3D . )

3.  L tEnfant  P laza was and ls  ob l igated,  a t  a l l  t lmes

perElnent  to  th is  case,  to  pay a l l  reaL proper ty  tax assess-

mence.  LrEnfanE Plaza has the r lght  to  chal lenge or 'appeal

and real property tax assessment on the property

4, The real property ta:t assesamencs for Flecal Year

1975 were pald ln fi,r11.

5. The eubJect property ls described as Lot 187 ln

Square 387, Lot 61 1n Square 435, and Lot 865 ln Square 387.

The total area Le %Lr744,59 Bquare feet, The lots are

contlguotre and foTn a slngle parcel. of land and the property

le subJect to the leaseg and purchase optlons deecrlbed tn

flndlng No. 2 end below.

6. The ground leases rdere made ln 1965 between DCRLA

a8 lbsaor and LrEnfant Plaza a8 leseee (and ae succecaor) to

nrn for e tern of 99 year8.

I
i

i
l
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7 .  LoEs  187  l r rd  6 l  havc  a  c f xn l ) I r r cc l  l an r l  uoca l  o f  91  ,gg2 ,Sg

square fcec.  Thc lcase prov ides for  an annual  paymenc of  net

g rounc l  r cnc  l n  t he  amoun t  o f  . , { 14  L ,2BL .7O, '

8 .  The lease contract  re fers  Eo a to ta l  Land value of

$2r3541695 (ground rent  o f  $141128L,70 at  6  percent  per  annum)

and grancs to  lessee an absolute opt ion to  purchase the fee.

9,  The purchase opt lon set  for th  ln  f ind lng No.  8 runs

to 1988 and states a purchase pr ice of  I10 percent  o f  the

s ra red  va lue  (110% x  $2  1354 ,  695 )  o r  $2 ,590 ,164 .50 .

10.  Lot  865 ln  Square 387,  conta ins 249,752 equare feet

and was leased as above except that the staced netground rent,

va lue  and  opc lon  r re re :  Ren t  $186 ,892 ,  sca ted  va lue  $3 r114 r869

(also at a 6% yleLd), and an absolute optlon to purchase runnlng

unt l l  1983 at  110 percent  o f  the s tated va lue or  $3,426,353,20,

That f lgure repreoents the option to purchase the fee.

11. The total ground rent reserared ln the leases for

the to ta l  land area le  a sum of  $328,L73.70 wl th  opt lons to

pu rchase  the  fees  ac  a  toca l  o f  $0 ,0L6 ,5L7 ,70 ,

L2. The subJect property ls zoned U.R. (Urban Renewal).

13. Respondent rendered an asseseed value on the property

for  F lecal  Year  1975 as foL lows:  Lot  865,  Squarc 387,  $3,802,224,

Lot  61,  Square 435,  $21569,683,  and Lot  L87,  Square 387

$776r475.  These assessed valuee were based on respondent tg

ftndlng that the subJect property had a tocal fair market

va lub Ln excess of  $13 m1111on.
' l

t
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14.  Pct lc l .or rcr :s  f i led

Equal izat lon and Revlew and

and  c la lms  i n  May ,  L974 ,

-22
.?

an appcal  to  Ehe Board of

the  Board  d i sa l l owed  rhe  appea l . s

V I

r t  ls  impor tant  to  note the s tate of  the record ln  th ls

case. Pecit ioners have placed ln evldence documenca and the

testimony of two wltnesses. The respon<lenE has presenced
12/no evidenqe whatsoever on any issue in this l lcigatiorr.:

The Law l-s clear chdt i t  is unnecessary for the petltLoner

to shocr  that  respondentrs  r rassessment  of  the proper ty  resul ted

fron fraud, l l legali ty or, ac the very least, that Lc was

arblcrary and lnequltautejt Rather the srandard of revlew te

rhhether the property has been assessed in accordance wlth

the s tatute,  1 .e. ,  a t  f the fu l l  and crue va lue thereof  ln

larefi ' r l  moneyf . D. c. code L973, s47-lL3: ' |  Dlstr lct of

Colupbl_a v. Burltneton Apartment House. r :. , !.!lplg, at Sltp

Op.  8,  n  15.  At  the.c loee of  the pet l t lonerer  cese,  the

respondent moved for a dtrected verdlct and that motlon was

..denled 
meaning that the rcspondent then had the burden of

golng fomard, although the burden of proof renalned wlth the

petlt lonere.

The petlt lqrersf expert asslgned a total falr market varue

o f  $0 r016 rsL7 .70  to  the  eubJec t  p rope r t y ,  spec l f l ca l l y  92 ,590 ,164 .50 .

.-.-_-
I

. t

LII _Respondent offered evLdencc, however, the evldence, lnthe form of teettnony and document8, wa8 noc recelved.
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f o r  Lo t s  187  and  5 I .  and  $3 ,426 ,353 .20  t o r  Loc  865 .  I n  do lng

so he too l t  ln to conslderat lon the zoning l lmi tar lon;  the

propercy zoned U.R.  (Urban Renewal) ,  and the fact  Ehac uhe

zoning has a local requlrement which ls rescriccive and not
L6 /

a iequirement for other zoning categorles. The expert

a lso took LnEo considerat lon that ,  ln  h is  op in ion,  the Cerms

of the land leases were agreed co between the. lessor and the

lessee ln a. rtarng lengthrt transactlon. Another factor whlch

he constdered was the long cerm. lease agreement and the optlon

prlcee set forth thereln.

The respondent argued that the pettt loners t experC dld

not value the entlre lnterescs and chat he was in error ln

ltnitlng the vaLue to Ehe or.rners Lnterest. Respondent clted

a number of cases ln support of thls argument includlng State

ex re l  Gel te l  v .  Ci tv  of  Ml lwaukee,  229 N. I^ l .  2d 585 (Sup,  Ct .

t{ ls. L975); Swan Lake Mouldlng Co. v. Dep+rtment of Revenue,

478 P 2d 393 (Sup. Ct. Ore, L97A); Sprlneflgld Marine Bgnk v.

PEoper tv  Tax AppeAl  Board,  256 N.E.  2d 334 (S.rp.  Cc.  IL l .  1970)

and !.9!gg v. @, 141 N.E. 554 (Sup. Jud. Ct. Mass.

L923). Those cases appear to refer to property as lncludlng

]S.l The rr local requlremencfr a6 stated by the experc ls that
al l  tenanCs, except Goverirment, must relaCe only Eo sertr ice
to che local populatlon and be speciftcal ly authorlzed by DCRIA.
(See  Pe t .  Ex .  7 ,  p .  3 , )
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both Che land ancl  improvemenLs and are noE neccssar l ly  corrcrary

to  the  pos l t l on  taken  by  pe t i t i one rs r  expe r t  i n  t h l s  casc ,  .

l lere,  the Lssue was the va lue of  the land only  arrd not  t l ,e

value of  the to ta l  properEy.  Moleover ,  a l " thougtr  the Cour t

need not be bound, even by the uncontroverted opinlon. of arr

expert, the fact remains that [n this case there is no other

evidence than that offered by pettt loners. See I ' lann v.

Rober t  C .  Marsha l l ,  227  A .zd  769 ,  77L  (D .C .  app .  Lg6 l ) .  I r

should also be noted that the respondent dld noE, for example,

call  the Assessor who could have teetif led as to the basie
!-/

for  h ls  assegsment .

Respondentts argument al.so suggests chac the lease was

entered lnto several years before the challenged asspssment

and that the value of the property has lncreased slnce that

t lne. Petlt l .onerat expert testi f ied however thar but for che

lease optlon pflce amountlng co $6.16 mll l ion, he would have

aseigned a land value at mrch less than that flgure. I\rrcher-

more, thLa Court hae no evldence upon whlch lt could find

that the value le any greater than it  wae on the date of the

leaee. Here agal.n, l t  can be argued, that slnce the partLes

dealt at alts length, they took these matters tnco coneldera-

t lon.

Ul  .  Here,  o f  course,  the Assessor
wltnegs wouLd have been one Ln the
could have called the assessor and
ca8e .

and che respondencrg exper t
same. Respondenc however
an expert wltness ln thls
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'  
Orre Last  po lnt  nadc by thc rcspondcnC ls  t l . rac thc

pe t l t l one rs r  expe rc  w l tness  va lued  Ehc  p rope r t y  Bs  o f

January 1,  L974,  wl rcreas respondent  argrres thaL i t  should have

been valued as of  Ju ly  1,  L974,  The Cour t  need not  address

th ls  lssue because pet i t ioners t  experc tesEl f ied that  he would

asslgn the same faLr markec value for July 1, L9l4 as for
L8l

January l, L974,

To suurnatLze, the onl"y evidence in thls case is that

offered by the petit loners; that evldence stands uncontroverEed.

rn vLew of the abwe, the courE conclucles that the falr market

value, for the subJect propert lee for Fiscal year 1975 amouncg

to  $61016 ,517 .70  as  a rgued  by  the  pe tL t l one rs .

ORDER
\

It ls hereby 
'\

\
ORDERED thac the petlt loners shall  submlt a proposed

order ln f lve daye consistent wich these f lndtngs and thls

order. Petlt lonere ehall  subrnlt the order to counsel for the

reepondent who wtl l  have an addit ional f ive days l-n which co

submtt any obJecttons to .the fonn of the order. Should

reapondent not f l le obJectlons thereto wlthln f lve days,

t isners.

4?

Datedi uarcnlJ, rr
GARRi'TT PENN

Judge

18/ Respondent was unable Co polnc to any stacucc or regulaclon
whl.ch would requlre thar the propercy be valued as of a apeclf lc
date,  horever ,  Chere ls  a t  least  a  su l lgest lon that  Ju ly  ls t  ie
the appropr lace date.  see DI-s t r ic t  o f  co lumbia v .  Bur l ln t : ton
4rr?rrnrcnr ttouse co., No. 79@ .loffiLg76),
S l lp  Op.  14.
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