
U

OpLnion l[o. 1118 .

SUPERIOR COURT OF TIE DISTRI T OT COLU}AM

TN( DIVISION

C}I,ARLES O. PERRY, Sr. & )
CARDELLE L. PERRY, )

)
Pet i t ioners )

) ,
v. ) Dockec No. 22t2

)
DISTRIqI 0r COLUItsrA, )

)
Respondents )

MEMORAI.IDUM ORDER
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Thls natter cornes before the Cotrrt

to Dlsmiss che PetltLon.

on respondentst MotLon

a

Thts ls the second case lnvol.vlng the same tax llabl.llty

f l1ed by these petlt loners. In the f lrst case, they asked for

a rrredetermlnatlon of tax l labl l l tyrt for taxable years 1969,

1970 and L97L. See lgg v. 4lstr lct of Columbla, Tax Docket

No. 2L98. There, they al leged that a Notice of Deficlency had

been malled to them tron or about January 18, 1973t' .  They

thereafcer flled thelr petltlon o,n Febnr ary 2L, Lg73, erlthout

paying the deflclency. The respondents nwed to dlsmlss thst

case on the grounds thst peElt loners were requlred to pay the

assessed deflclencl.es prlor to the f l l lng of the petlt lotr.

The tr lal court granted the rnotlon Eo dlsnlse and the Court of

Appeals aff lmed. Pernr v. D:L$lr lct of Columbla, 3L4 A,zd 766

(D. C. App. L974).

Petlt torers brlng thls acclon for the same tax yeara and

the eame l labLll t lee but non al lege chat they have pald al l

asseosnencs and penalt les for the yeare L969, 1970 and L97L,
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The payment  was a l legedly  made "on or  abouc October ,  L974n.

Pet .  Par .  6 .  They a lso seek to  enJoln Ehe respondents f rom

audl t ing the i r  taxes.

Respondencs move to dlsmlss chis accion on the grounds

that the pettt lon lras not f l led wlthln elx months of the

deflclency.assessment. petlt loners have f l led an opposlt lon

to the motLon but have walved thelr appearance at the hearlng

on the motl.on. super. ct. Tax R. 9(e). ?he notlon na8 heard

on Aprl l  10, 1975, at which tfune the courr nrled that the

Dotlon would be granred and that the court wourd fll.e a wrltten

Memorandum Order.

I

The respondents argue that thls case must be dlenlssed

slnce the pecltlcrers dld not flle the petlrlon within slx

nonths of the deflctency assessment. D. C. Code L913,

047-1593. Respondents also correctly contend thac the petlt ioners

are requlred to pay the tax a8 provlded ln D. c. code L973,

i47-24O3, before nalntalntng thla actlon; en issue already

reeolved by the prlor oplnion lnvolvtng petttloners. lggg v.

Dlstr lct of columbla, $.8. sectlon 47-2403 prorrldes ln part

that a taxpayer mayi

* * * withln slx monthe after paymenc of the
tax togecher wlch penalt les and interesc
asgessed thereon, appeal frora the assessment
to the Superlor Court of the Dlstr lcC of
Columbla. The matl lng to the caxpayer of a
statemcnC of taxes due shall  be constdered
notlce of assessnent wlth respect to the taxes.
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Thus,  the respondcnrs conrend on one hand thaE sect ion 47-2403

requtres payment  of  the tax as a prerequls i te  to  f l l l .ng a

petlt ion buE on the ocher hand that that portton of sectlon

47-24a3 whlch appears to perrnlt an appeal wlthln slx months

of that payment ln lnappll .cable.

The peticloners seem to argue thac the acti .on le t imely

as long as l t  ls f t led wlthln slx months of payment. To accept

petlt lonerst argument would mean that a taxpayer could effectlvely

extend the perlod withln which he could appeal by merely delaytng

paynent of the tax. Thle Court cannot agree. r

Aesumlng arguendo, that an appeal nay be taken wlthln

slx montha of the daEe of paynent, the courE concludee that the

only reasonable lnterpretarlon ls to read sectlons 47-Lsg3

and 47'2403 together to requlre that a taxpayer uust make

Payment within eLx months of the notlce of deficlency assessment

and mrst thereafter appeal within slx rDonths of payrnent. rn

the oplnlon of the court, the aborre le the latest date on

which an appeal roay be f lLed. Accordingly, where, as rn the

lnstant case, the notice of deficlency assessment agsesgment

was glven ln January, L973, and payrrent not made until october,

L974, the sult r lugc be dlsrnLssed as belng untlmely. The court

1e not requlred to declde whecher an appeal runs slx monthe

after notlce or eix months afcer pa)rment because under elther

requlrement thle petiCion le unttqely.

some cmnt ls requtred concernlng the poaitlon that

respondence take 1n this case. rt 18 asserted chat the Glsp
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for  appeal  runs wi th in  s ix  months of  the date of  noc lce and yet ,

ln thls very case, Ehe Department of Flnance and Revenue has

advlsed these pet l t loners by lecter  chac chey could appeal  to

the court t 'wlchln slx months of paymentfr. See Perry v.

Dls t r lc t  o f  Colg[ !g ,  Tax Docket  No.  2L98,  Per l r ionerst

Opposttlon to Respondents I Motion

Such wrltten advLce onLy senres co

I taxpayer who may seek rellef ln

lt
to  D lsmlss ,  Exhtb l t  7 .

further confuse and mlslead

thls court .

I I

The pettt loners aLso attempt to have this Court enJoln

the respondente from audltlng thelr tax returns. slnce such

an LnJunction ls forbldden by D. G. Code L973, 547-24L0, thar

portton of the case rrust also be dlsnlssed.

L/ The petlt loners received notlce of the deflclency assessment
on January 18, L973. On January 21, L973, they lrrote to the
Department of Finance and Revenue proposing to make certaln pay-
ments and advlsing that they wlshed to exhaust thelr admtnlstra-
t ive and Judictal remedies. OD Febnrary 2, L973, John R.
Klsslnger, Supenrlsor, Income and Salee AudLt Sectlon advleed
the petlt loners as fol lows:

Dear !tr. and !,lrs. Perry:

In response co your letter dated January 21,
L973, concernlng your L969, 1970 and 1971 Dlsrrict
of Colusrbla Indlvldual Income Tax Deficl.ency Assess-
mentr I@ roay pay the ful l  amounts due, includlng
accnred ln tereet ,  and f l le  a  pet l t ion w- ich ln s lx
r.nonthg thereafCer lrt th Ehe Distr lct of Coiunbla
Super lor  Cour t .  (Emphaele th ls  Cour t re, )

Thls courc has seen at leasc one ocher case ln whlch tax-
payers erere glven the same advlce by the Deparcnent of Fl.nance
and Revenue.



-5 -

of the above thls case l s  d l sm lssed  w l thIn vlew

preJudtce.

Da ted :  Ap r l l  15 ,

Memorandurn Order Servedt

Charles O. Perry, Senlor
Cardel le  L.  Ferry
Fetlt loners
5890 Eastern Avenu€, N. E.
l faehlngton,  D.  C.  20011

Flnance OffLce' D. C.

Melvln J. Washlngton, Egg.
Asslstant Corporatlon Coungel '  D. C.

n^-X.J/,"rr",
Mae W. fhomae
Chlef Deputy Clerk


