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The petitioners appeal from income tax assessments made
against them for taxable year 1972 in the amount of $426.71.
The tax was paid on December 12, 1974. -

I

The parties presented evidence at the trial in this
case and based upon that evidence the Court makes the follow-
ing findings: On or about April 20, 1972, petitioner pledged
1700 shares of Westinghouse Electric Corporation (Westinghouse)
stock with the American Security and Trust Co. (Bank) as
security for a demand loan of $48,000. Petitioner Williem
Borden was for many years prior to this transaction a manage-
ment employee of Westinghouse and in that capacity he rececived
options to purchase and did purchase a number of ghares of
Westinghousé common stock through that company's restricted
stock option plan. He left Westinghouse in 1971 and set up

his own Washington office as a business consulitant, In

September 1972 the market value of the stock declined and in
accordance with a bank policy not permitting the amount of a

loan to exceed 60 percent of the market value of the collateral
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securities, petiti..er was requested to reduce t loan, pledge |
additional securities, or sell a portion'of the stocks sufficient
to bring the loan back into conformance with the 60 percent
policy.

In response to the request by the bank, petitioner
directed an officer of the bank either to sell 600 shares
at $41.50 per share or else to ''stop-sell" 1,000 shares at
$38.50 per share, whichever might occur first, depending upon
the fluctuation of prices in trading on the New York Stock
Exchange. During the aftermoon of that same day the Bank
sold not only the 1,000 shares which it was authorized to
sell at $38.50 per share, but by mistake it sold the remaining
700 shares as well, The sale of those shares was in conflict
with the instructions which the petitioner had given the Bank
and with his understanding with the Bank. The petitioner
discussed this discrepancy with the Bank and it was agreed by
the Bank that it would purchase for the benefit of the
petitioner the 700 shares sold by mistake and the Bank agreed
to defray $1,162.01 of the cost of commissions and the excess
of the repurchase price over the sales price., Thereafter in
December 1972, he voluntarily sold 100 of the 700 repurchased
shares in question and in 1973 the petitioner voluntarily sold
the remaining 600 of the repurchased shares, When he filed
his income tax returns for 1972 and 1973 he reported capital
gains on all 700 sharcs of the stock at the original purchase
price thus ignoring for this purpose the 1972 ''sale -

repurchase’’ transaction which resulted from the Bank's mistake.
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As the result of the de;tlement with the Bank, the .ost of
the sale and repurchase of the stock in the amount of $2,393
was divided between the petitioner and the Bank with the Bank
paying $1,165 and the petitioner $1,231, This agreement was
reached after the petitioner had had several conversations
with the Bank. This settlement resulted from the Bank's
letter of October 3, 1972, in which the Bank agreed to settle
petitioner's alleged claim against it by a "total and final
reimbursement offer of the $1,162,01." The petitioner
acknowledged that settlement and held the Bank "harmless from
any and all claims of any nature from me or others, relating
to the sale and purchase of the Westinghouse securities",

Petitioners appeal and make three contentions. First,
the petitioner alleges that the sale of the 700 shares of
Westinghouse stock which petitioner had pledged with the
Bank as security for a loan was not a.taxable event under the
circumstances of this case. Second, the petitioners alleged
that the sum of $1,231 waich petitiomer paid in comnection
with the repurchasc of the 700 Wostinghouse ghares was
deductible from potiticniwrs incom? tax. Finally, poetitioners
also allege that thko rogpondent erred when it refuged to
accept petitioners Goductions of $1,550 for sales taxes for
1972 and only allowad $245.

I1

Petitiomars argued {irst that they are entitled to-

equitable relief under tho {acts of this case. Thet claim

must be denied sinco the petiticmers have an adequate romady
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at law; they can pay the tax and sue for a refund.
Petitioners next allege that the $1,231 paid by him
as a part of the agreement with the Bank for the repurchase
of the 700 shares of stock is deductible since the sale and
repurchase were related and were in fact a Section 1036
(26 U.s.C. 1036) tax free exchange, Section 1036 of the
Internal Revenue Code is made applicable to the District of
Columbia by D. C. Code 1973, §47-1583(a). However, that
section involves the cxchense of stock in one coproration
for the stock of the same kind or class of the same corporation,
This transaction, although not the fault of the petitioners,
was not an exchange of stock but was rather a sale and a
later repurchase of stock. Section 1036 is inapplicable
here even though the sale may not have been intended by the
petitioner. Petitioners really ask the Court to create a
legal fiction so that the transaction might be treated as a
tax free exchange, However, while the court ig sympathetic
with their argument on this point, it has found no authority
for such treatment, Thus, the transaction of 1972 was a sale
of the stock and a repurchase of the stock, that repurchase
forming the basis for any sale of the stock in the future,
Petitioners last argument is based upon the failure of
the respondent to allow a sales tax deduction of $1,550.
The petitioner presented testimony in support of its case
on this point and also submitted a number of checks end other

documents in support of their contention. Taking all of these
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matters into conr  leration, éﬁe Court concludes and finds
that a deduction in the amount of $850 should have been
allowed the petitioners and the return for the year in
question shall be accepted by the respondent as reflecting
a deduction of $850.
ORDER

It is hereby

ORDERED that the petitioners appeal based upon the sale
and repurchase of the Westinghouse Electric Corporation stock
in 1972 is denied, and it is further

ORDERED that the amount of $850 shall be allowed
petitioners as a deduction from their 1972 income taxes,
that being an increase over the $245.00 allowed by the
respondent and it is further

ORDERED that respondent shall recompute the tax based
upon this court's findings and shall submit to the court
a proposed order for a rcfund of additional texes in the
amount required under the terms of this ordcer, together

with interest thereon from December 12, 1974,

Dated: May 77, 1979 i)%/ :
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OHN G/lw..4s Eaiud
Judge

Williom L. Borden
Pro Se

Kenry E. Wixon, Easq.
Assistant Corporation Counsel
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