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I{ILLHM L. & GEoRCIA I. BORDEN, )
)

Pet l t loner )

v .

DISTRICT OF COLIn{BIA,
)

Reapondenr )

}frMORAI{DTM ORDER

The petltLoners appeal from lncme tex a88e88mnto nadc

agalnet them for texable year L972 Ln the auount of $426,7L.

The tax wae pal.d m Decenbet L2, Lg74. -

I

The partLee prcecnted evtdence at the trlal tn thls

caee and baacd upon that evidence the court nalces the fo110n-

tng ftndlngs: on or about Aprtl 20, Lg7z, petltloner pledgcd

1700 shares of l{eetlnghouae Electrlc Corporatlorn (t{eettnghouae)

etock wlth the Auorlcen securlty and Tnret co. (tsank) aB

eeeurlty for a demand loon of $4grooo. petttloner tftllts,n

Bcden was for Eauy yoars prtor to thtg tranooctlon a Eanage-

uenF enployec of weetlnghouse and tn that capectty ho rrcolwd

optlotre to purchese and did purchaso a nucber of ehsrse of

I{eatlnghouse co@on stock through that co!'panyrg rostrtcted

scock optlon plan. He left lfeetlnghouae tn 1971 and act up

hle orvn t{achlngtm office eB s buelneog con8uLtant. rn

scptenbct L972 thc narket valua of thc etock docllnod and ln

accordancc with a bank pollcy not p€rnlttlng the atrqrnt of e
10en to cxcecd 60 pcrccnt of the urlcet value of tha collrtorrl

suEERroR corrRr oF rr{E Drsr?,rcr or Gl; i.S|r",#,}il
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oecurlttes, pGtltt. - ler htas requested to reduce t loan, pledge

addltlonel sccurl.t lee, or 8e11 a portlon of the etocks eufficlent

to brlng the loan back Lnco confornance wlch the 60 percent

pol lcy.

In response to the request by the bank, petltloner

dlrected an offLcer of the bank el.ther to eell 600 eharse

at $41.50 per share or elee to rretop-8cl l r r  11000 Eharoe et

$38.50 per ehare, whLchever mlght occur firat, depondtng upon

the fluctuatlqr of prlces tn tradlng on thE New york Stock

Exchange. Durlng the aftcrnoon of that Bane dey the Ban:c

eold not only the 11000 sharee which lt wae authorized to

sel1 at $38.50 per ehare, but by rnletake lt eold the renstnlng

700 ehareg aB $e11. The sale of thoee shares was ln conflict

wlth the lnatructlqro uhlch the petLtloner had glven the Bank

and with hlc undorstandlng wlch cho Bank. Thc petltloner

dtecussed thls dlecreponcy wlth the Bank and lt wes agreed by

the Benk that lt rouLd purchaee for the beneflt of the

petltloner the 700 sharee sold by.nletake and the Benk agrecd

to defray 91 rL62.01 of the cost of couolgslone and tho cxcess

of the repurchaee prlce over the ealee prlce. Therooftcr ln

December L972, he voluntartly eold 100 of th@ 700 ropurchrrcd

ehares in gueetlon and ln 1973 the pstitloner voluntarlly rold

the reualnlng 600 of tho repurchaeed eharee. I{hen hc ftlcd

hta lnconc tex rcturn8 fot L972 and 1973 he reportcd capltel

galna on all 700 rharoa of thc stock at the ortglnel pnrrchur

prtcc thur tgnortng for thle purposc rhc L972 t,cai:c -

rrpurcha8ctt tranrsctlon rhlch regultcd froo tha Bfitkf g nlltlko.
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Ae the result of the aettlement wlth the Bank, the .ogt of

the sale and repurchaae of the stock ln the amount of $21393

was divlded between the pecltloner and the Bank wlth the Bank

paylng $1,165 and the petlt ioner $11231. ThLs agreeuent wa8

reached after tho potitLoner had had eerreral comrerset,Long

wlth the Bank. Thla Bettlenent resulted from the Bankte

letter of October 3, L972, ln whlch the Bank agreed to eettle

petlt lonerrs alloged claln agatnst tt by a [total and flnal

relmburgement offer of the $1r162.01,tt The petltLoner

acknowledged that sottle$nt and held the Bank rrharmlegs fro(D

any and all clalns of any natute from Ee or others, relatlng

to the eale and purchaee of the lfeetlnghouse securLtLegtt.

Petlttoners appeal and nake three contentLfirs. Flret,

the petltloner allegee thst the eale of the 700 ghares of

l{eetlnghouse stock whlch petltloner had pledged wlth the

Bank ro scsurlty for e loao wae not a tarabl€ €ncut undor thc

clrcumstanco! of th{.s cso@. Socond, the petlttqpro allogod

Chat the aum of $!.1231, wbLch pet1ti.orner palcl ln cmoctl.ur

wlth tho regurchsso of tho 700 Elestlnghouoe ohareo wsE

deductlblo frm pgLttc,cors lneocc taa. F{nolly, pctltLoaerr

alao a11ege thBC tbc rcoponicnt orrEd when lt refirood to

accept pctltl@sre doducSl.one of $11550 fc sal.sa coxer for

L972 end mly allsosod 9245,

II

Petltlorisrs erguod fi.rot Ehst thoy sns ontLtleci to.

cqultable rei,fef tmder the focts of thtg csso. Tbot claln

utrt bo donlod elnco tlio pg!.ti,c?@rs bevc an aclogtroto romdy
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at 1ew; they can pay the tax and aue for a refi,rnd.

Petit loners next allege that rhe $11231 pald by hln

as a part of the agreerent wlth the Bank for the repurchace

of the 700 shares of stock ls deductlble alnce the gala and

repurchase were related and were ln fact a sectton 1036

(26 v.s.c. 1036) tax free exchange. sectlqr 1036 of the

rntenal Revenue code Le nade appltcable to the Dlstrlct of

colunble by D. c. code 1973, t47-1583(a). Horrerrer, that

sectlon tmrolvea tho exchan.qa of stock in one coproratlon

for the stock of the aarne kind or claas of the same corporatlon.

Thla transactlon, althangh not the fault of the petl.tlo,nera,

was not an exchange of stock but wag rather s sa10 and a

latcr rcpurchaes of etock. sectl.on 1036 1s tnappltcablc

hcrc even thotrgh tho eale nay not harre been Lntendcd by tho

petlttoner. Petltlonora really aek the cotrrt to creatG a

1egal ftctlon ao that the trsnasctlsn rnlght be treated ar r

tax froe exchange, Horevcr, whLle tho court 1o slmrpathotlc

wtth thetr argrmlont qr thlg polnt. Lt hae found no euthorlty

for euch treet@at. Thue, the tranoectLon oE L972 rras I ealc

of the atoek and a repurchase of the atock, that rop(rrchct.

fomtng the baele for any aole

Petltl.oners laat arguroent

ths stock ln tho futurc.

baeed upon tho fatlurc of

the reapondent to a11ow a sales cax deduction of $t,550.

Thc petltloner prGsontcd teetlnony ln support of lts caso

on thle polnt and aleo gubuttted a nunber of chockc srd oth.r

docuucnts lf rupport of their cdltentton. Taklng all of ther

of
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Datters Lnto conr'leretlon, the Court concludee and flnde

that a deductlon ln the amount of $850 should have been

allowed the petltlo'nere and the return for the year ln

questlon shatl be accepted by the respondent ee reflectlng

a deductlon of $850.

ORDER

It ls hereby

ORDERED that the petltlqrers appeal baged upon the relc

and repurchase of the l{eatlnghouse ElectrLc Corporatlon rtock

La L972 ls denied, and Lt ls further

ORDERED that the amotmt of $850 ahall be allorecd

petlttoners aB a deductlon from theLr L972 lncome ta:Bo,

that betng an lncrease o\rer the $245.00 atloned by thc

respdrdent and lt ls filrther

ORDERED thet reepondent ehal1 recoupute the tax based

upon thLs courtte flnd{nge and shall eubnlt to the coJrt

a propoeed order for a refund of addltlonsl toxes ln thc

rmount requl.red under the tenng of thie ordorr togothGr

rtth lnteregt thereoa froo Uecenbor 12, Lg74,

Dsted: l ,byL ,  LgTg

W{llLon L. Borden
Pro Se

llonlT E. tJfuson, Eoql.
Aaslrtant Corporatlon Ccmscl
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