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suPERroR cqJRT OF THE DTSTRTCT-Or ggtry,lLr*ro*

To,( DMSION 
supen,oi-t';t8i^- -prsrnrci g;*.$JXE

Tol.t AND MARGuERT,TE KELLx, et a1., ) 
FEB 2 5 tar

i

) _
Pet i t loners )  FILED :

)
v. ) Docker No. 2225

' )

DISTRICT OF COLU!tsIA, et a1., )
)

Reepondents )

}.€MORANDU}'I ORDER

Thlg cege cones back before the Cor.rrt ae the result of

the rtlotton of the Reepondents to Revlse Order of the Court

dated July 25, L974n. The notlon 1g opposed by the pettt loners.

Brlefly, the underlylng facts ln thls case are as follons:

The petlt l.oners fl led thle caee ln 1974 aeektng co.enJol.n the

reepondente, frm chgngtng the method of aelecttng real
!l

propertles for reas8e88menc. The petttlorrers contended that

the reepondeirte had changed thetr cthod of reassessnent for

Flrcal Yeer 1975 end that the ftnentr cthod was trrvalld becauga

the rcepondence had falled to couply rlth the Dlgtrl.cc of

Colurnbla Adntnletratlve Procedurc Act (herelnafter referred to

ec DCAPA) (D.C. Codc 1973, t f - t501 et  Beq.) ,  and thac the

fhewtt cthod of. eolectlon utllized by the r.eepondentg for

F1acal Year 1975 vtolaced thc cquel protectlon and due process

prwleLons of the ConrtltutLon.

Ll Tha tern ttreaogessmont, as uaed tir thls Hernorandum order
refers to che procellr of sppralsal and revaluaElcr of reol
Property. Sg" ggX v. Dlsrrlcc of Colurbln, No. 2225, LO2
Yll l :  L. Rpri. 208[ sltmpr Cr,, july 25,
L974). . .
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After a lengrhy hearing, lastlng more than two weeko,

thls Court f i led an lnterln order on Ju,re 28, L974, enJolnlng

the respondents from apprwlng 
_or 

ln any way utl l lzlng any

reassessmencs of real property whlch grere different than
2l

those used for Fteca1 Year Lg74.-

on July 25, L974, thle cotrrt entered lte oplnlon and ordcr

ln whlch tt dlrected the respondents to lnttlate 
" 

3pe-y€at

. cycllcal reaseeasroent program beglnnlng wtrh Flscal year Lgls.

Kellv v. @ No. 2225, 102 Wash. L. Rptr.

2081 (D.C. Super.  Ct. ,  July 25, 1974).  That oplnton w1l l

soctt-ms be referred to .s Kellv r to dlgtlnguleh Lt froo the
2l

lngtent order *t t"t n111 be sonetlms referred to a8 Kelly II.

The Oplnlon and Ordor are actached hereto as Appendlx A. It

further dlrectcd thsc thoee real propertles nhlch an" r"rpo,ndents

had reaesea3ed for f lccal Year 1975 would henceforth constttute

Grarp A and provlded that Oroup A property could be reasseeced
LI

for Flacal Year 1975 but uot for Ftacal Year 1976.- The Order

eleo dlrected that ell real property not falltng wlthtn Grorp A

rold henceforth constlcute Gro.rp. B. The respondenta were

Zl ^ h9 purpose of the order of June 28, L974, was solely to
oalntain the Btgcus quo pendlng a flnal order by the court.

2l . ctcallglrl_to liellv r are both to th€ waehlngron Law geporter
and the Sllp Oplnlon. 

--

!.1 There were-gp?IgxltDately 75ro0o properrlea rn Group A and
approxloately 611000 ln Grotrp B.
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dtrected to reassess only Group B propertles for Fleca1 Year

1976. Dased upon the representaclon of the reepondents rnade

to the Cqrrt, the Court'assumed that the reepondentg would be

able to reassess al l  resl  propert les for  Flscal  Year 1977 and

that tt wotrld not be necessary to begln a second tero-year cycle.

llowever, ln the evenc the respondents lrere unable to reassesg

aLl real propercles. for Fiecal Year L977, the Court prwtded

that they were Co coooence I secqrd two-year cycle to {nclude

Flecal Years 1977 and 1978. !{ash. L. Rptr. 8t 210L-2L02, Sllp

Op. at 50, n 14. The Court also ordered the respondents to

send notlces to all real property taxpayers advtelng thern of

the cotrt order, ldenttfying the grolp deelgnatlon of thelr

real property, advleing Ehem that the respondente expected

to be able to reasseea all real properttee for Flsoal Year 1977

but firrther advlslng them that 1f the respondentc could not
' o

do eo, they would co@nce a aecond gws-year cycle. Ifaah. L.

Rptr. aE 2L021 Sltp Op. 8t 53-55. ,

After thte Csurt entered lte Oplnlon'and Order tn Kel1v I

the reepondente ftled a nuuber of motlone, honevcr, bef,ore

the Court nrled ou thoae troc16ts 
'the 

respondents advtaed ths

Cctrt thst lt lntended to follow the Kellv I gutdellues thereby
. t l

Dotlng the ootlone. Regpondente have advlsed tbe Court thrt

ls petlt lonersr
reapondents arc
teeue,

I

. i

l

5l The
request
erpecced

only issue ecl1l actlve tn l(ellv_ I
for- counsel fees. Petttlonffi
to fl1e addltlqral brlefe on Bhat
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they have fol lowed che Kelly I guldellneE since July 25, L974.
9'/

See Motlon Exhtblt A.

jTh " responde , , . " ' . , " sesseda11GroupApropc r t y f o r .F1sca1

,Year 1975 and al l  Group B property for Flecal Year L916. They

'dld 
not tnstl tute a slngle year reassessnent program for

Flscal Year 1977 buc lnstead reassesaed alL Group A propert lee 
:

for that ftscal year, thereby beglnnlng a second two-year cycle.

That hfo-year cycle would properly tnclude the reassessnenc for

Group B propert les for Flscal Year 1978. It  appears that the

coopletlsn of the second cycle had been'the plan of the 
: '

. fespondente unttl September 1976 when reepondencs concluded
Ilthet they could. reassess al l  real propert leg for Flscal Year 

i
1978. Reepurdents now aeek to revlee the Kellv I order to :

aLlorr then to make a r lngle year assessuent of al l  propert lee

for Flecal Year 1978. They argue that they are requlred by :

statute to reesseea al l  pEopertles for Fiscal Year 1978 and .

a11 f1 r ca1yba re the rea f t e r ,SeeD.C .Code1973 ' | 47 -641o )

(Supp. I I I  1976).
' 1 '

Ttre petltLqrers .oppose the ootton on the grounde .'i,' { I
;

thac the reaao€Bsmenc of all properttes for Flgcal Year 1978 
'

rqrld re.sult ln unfalr and unequal treatent co Group A

texpayerc alnce- they would have been rcaooeosed thrce tlner

9-l Hotlon Exhlblt A ta a Memorandum from the Dlrector of thc
Departnncnc of Flnance and Rcvenu€ to the corponGlon cotmrel .
detcd Jrnuary 14, L977. ;

. J
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lrlthtn a ftve-year perlod whlle Group B taxpayers would have

been reassessed only twlce during the same perlod. They

.contend that suct 
" 

r"3,r l t  would violate the equal protectton

and due process clauses of the Constltut ion. Lsst, they argue

thac the Kellv I order Ls flnal and cannoc non be revl.aed by

the Court.

The mtlon $as f l led on January 18, L977, and counsel

appeared before the Co"rt that sarne day and brlefly argued the

Eerlto of the moEion. Ac the close of che argucnts the Cor,rrc

poeed a number of questlons to counsel bnd requested them to

reply ln wrlt lng as soon as poeelble; the reepondents lrere to

zl
anoner flrgt and chen the pecltlonere were to repIy. The

reepurdente flled thelr reply on Febnrary 4 , L977 but the

petltlornre dld not recelve a copy untlL Febnrary 8, L977.

Thereafterr, the petltlonere ftled thelr response on FebnratT 14.

fhe Cqrrt posed an addltLonal questlon to the regrrndents qr
gt

Febnrary 18 ind recelved a erttten reply the sac d"y.-- The

Court concludee further oral srgumencs would not be helpful.

Zl A prmpt declslon was requlred because D. C. Code 1973,
947-645 (Supp. TIT L976) requlreo that the annual notlces of
reassess@nta be sent: ttBeglnnlng aB soon as poeolble after
January 1, but no laCer than March 1 of each year'r.

gl The Court aight co dete:mlne (1) wherher the reopondento
antlctpated any change ln the asseseed values for Group A
propertles between Ftecal Yeare 1977 and 1978 slnce had there
been no change the lssue would have been effecclvely rendered
moot, (2) whlch propercLes lrere actually reaosessed for Flscal
lear L977, (3) what would be lnvolved tf the Courr should set
astde Group A Flecal Year L977 xeagsessments whlch was o,ne of
the suggestlons roade by the petltloners, (4) whether Group A
propercl€8 were generally decreaalng or lncreaelng in valuc

I
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The Ftrdines of Facg in Kellv I

I t  ls unnecessary co sec forth ln detal l  che f lndlngs and

csncluelons reached ln Kellv I glnce that 55 page Oplnlon

order ts attached hereto as a part of thls Memorandum order.

Appendlx A.

rn Kelrv r, the petlt loners orLglnally cotrcended that tho

reapondente had used a cyclLcal reassessmenc program prlor to

Flgcal Year 1975 but conplalned that, wlrhout cmpleclng the

last cycle, the reapondents had reassessed pettt i@ers a

second Ebe. strangely enough, the respondents dented that

they had ueed a. cycltcal reaseesstrenc program for at leaet

gerreral year8 but asserted that thelr nethod of .reasse8srent

rar not ln vlolatlon of the cqrstltutlon. The court found

thpt the re,spondente had not utlLlzed a cycllcal reaseeesmnt

progran although they had represented to Congreea, the Clty

Colncll and the taxpayers that they had been uslng a cyclical

rea88388rent prograD for the years preceding Flscal year .1,975.

lfaeh. L. Rptr. 8t 2096-2097, Sllp Op. at 2L-25. The Court

fotmd that the ethod uaed by the reepondente, for eelectlng

gropcrtler for rees8eosmnt, wa8 arbltrery and dlacrlainatory.

9.1 Cqrt t d.
or renalnlng the eane and (5) what srotrld be trvolved lf the
court cqrcluded that the values aanlgned to Group A propcrtlca
ln Flecal Ycar 1978 renalncd the sone a8 those fir r.iecil yerr
L977. The court also pooed a nunber of rogal questlong and
requested counsel to Buggest any alternetlvea whlch nay bc
avaLlable.
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There were cycles rrtchln cycles. Some propercies nere

reassesged every year whlle others eJere reagsessed every tno,

three, four or more y"it, and apparently some were never

reassessed .  I {ash .  L .  Rp t r  a t  2088r  2097 ,  S l i p .  Op .  a t  13 ,  25 .

'The respondence were unable to ldenElfy nelghborhoode whlch

had been reassessed ln prlor years because they kept poor

records, Arrthermore, the Courc found that the Itprogram"

belng utl l lzed dlc! not achleve equallzatton. Wash. L. Rptr.

a t  2098 ,  2099 ,  S l l p  Op .  a t  31 -32 .

The 9oncluslons of Law ln Kellv I
2/

i  D. C. Code 1973, 947-702 regulred the reepondents to

nake annual reagseos@nts of all real property, however, the

petlt lcners conceded and the Court found th8t, due to flscal

and nanporrer Bhortagee 1t was lnpoeelble for the respondents

to.reaaseso,alL real propertles ln one year. The fact that the

reepondence could not reaseess all real propertLes once ever?

year, dld not of ltself reeult ln a vlolatLon of the equal

protectlcr and due procees clauees of the Constltutlon. Indeed,

our Court of Appeale had already recognlzed that: tt[Al cycllcal

assessmenc prog,rarn mlghc be permleelble prwlded any lnequltles

rasultlng therofron are of an accldental and temporsr7 chsractcr.I.

DlatrLct-of  Colurnbla v.  g*g! ,  310 A.2d 848, 855 (D.C. App. l9Z3).

Accord, Jg$ggg v. @, 187 t{W 2d 675 (Mlrur, f97l);

| l__^Slnce repealed, norf, D. C. Code Lgl3, t47-64l(b) (Supp III
L976r.

!
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Carkonen v. E!!f&gg, 458 P 2d 280 (Wash.

Countv  o f los  Ange les ,  39  Ca l .  Rpt r .  665

Board g{::supenrlsors of San lateo, 14 Ca1. Rptr.

Sktnner v. New-Ygxico State Tax Conmlsslon. 345
LVI

(N.  Mex.  1959)  o .

Here the court fou:.d that the respondents had falled to

cmply wlth the DGAPA and, more lmportant, that thetr actlons

rfere arbltrarT and tn vlolatlon of the equal protectLon clause

as that clause le read lnto the Flfth Amendment. !gI!_I,

Part VIII. .

Tle Order ln Kellv I

The flnal order ln Kellv I has elready been brtefly

dlrcueged and nced not be repeated here. Part Ir .g!pIl.

It fu Luportant to note however ttrat the rellef gLwn

pegltlorcrs,was not the rellef requeeted, At the tt-a the

cuit rar flled, the p€tltloners wero tmder the nlstakcn

bellef thet the. respondents had been operatlng undor a

cycllcal aealre8sment program when tn fact they had aot. dme

!o for year8. Petlttolrers requested the Court to requlre the

reepondents to return the propertlec to the r€as8c!8cnt

valurtto'ns nade for Flecal Year 1974 rhen lt becar cleer

Ghrt the rcrpondontr hrd not been ualng r cycllcel rcrrrGg!-

Ent prograE.

10/ aff of thc abwe cr8e8 uerc
Part VIII.

fu l ty dtecurred tn Kol lv I .

1e6e);

(1e64);

Sest  v .

Alb_erc v.

72  (1961) ,

P 2d 750

I

A.

I

. . ;
--r I
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Thls Court reJected EhaE soluclon slnce lt  would have

causcd other lnegult l ,es. For example, of che 75,000 Propert les

which were reassessed for  F lscal  Year  L975,  approx{macely  61r000

had tncreased in value and the remalnLng 15,000 had decreaeed

ln vaLue. To return to the reassessmnt values for Flecal

Year 1974 would have set astde al l  of the work of the Dietr lct

Agseeeors for Flscal Year L975, whlch work had hopefirlly bro,rght

the egtlmated narket valuea more ln llne with the actual roarket

values. Moreover, the Courtrs ordea appeared to bc the rnost

praetlcal cthod of achlevlng a faLr rethod for eelectton of

propertle8 for rcassessment sLnce lt utlllzed the work already

cmpletcd by thg Dlscrlct Assessors and dlrected thtt aIl proper-

t lca whlch had rlready been reassessed for Flecal Year 1975

bc dcalgnatod ee Group A. The petitlonersr propoeal raleed

other Lgaucr whlch need not be dlscuseed at thle tts. Scc
a

&l!_I, Part EX - A. Equally lmportant was the representatlon

nadc by the rcapondentg that they expected to be able to

rer!a€88 gl! propertles for Flecal Year L977. fhc ESIILI

qder contenplated Group A reassessrnts for Flrcel Year 1975,

Grorp B reaarers@nts for Flecal Ycer 1976 and thst el1 proper-

tler uqrld bc raasoesrcd for Flecal Ycar L977.

Ac wes prcvlanaly noted, the rcapondents ecccptGd the

Courtrr dscirtm and folloned the Courtra guldellncr ln Ftscel

I
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LT-/
Year  1975 ,  1976  and  1977 .  The

Year  1977  v t th  the  reassessmen t

errd ln  F iscal  Year  1978 wl th  rhe

proPerc ies.

second cyc le began in  F i  sca l

of  Group A proper t ies and wi l l

reassessmenc of  Group B

thc Kellv I guldellnes has
glnce respondenlo ionrediarely

aendlng the req'1rred notif i-
anountg to voluntary acqul-
Jur., Appeal and Error,

I I I

The respondents nor^, move to revise the KellvJ order so

as to  a l low them co reassess a1. l  proper t les for  F lscal  year

1978. They represent that rhey have already compleced the

actual  va luat lon process on a l l  proper t ies arrd now seek to

have the corrc approve their sendlng th.e reaseegsment notices

for  a l l  proper t ies to  the taxpayers.  T l rey base the l r  requesc

ion tro grounds:. Flrst, chsc Lhe Kel., lv I order has been eupplante.I by

D.  c .  code 1973,  147-641(b)  (supp.  r r t  1976) ,  whrch  requt res

the nlpondents to reaooese glJ real propeliy for Flscal 
.

Year 1978. They suggegt that the Kellv r order should be
a ,

revLeed to conform wlth the above BEatute. second, they .. 
;.

conterrd that the proposed revlelon doee not vlolate the .l

Conrtltutlon. :

' The reapondents clce Dlgtrlct of colu;la v, ,Llnda pollln 
:

Hemorlal Housins Corg., 313 A .2d 57g (D.C. App. 1973) a6 supporc

! ! . /  The reeporrdents acceptance of
mooted any appeal from Chat order
conplLed wtth the rul lng includtng
cat lon to  taxpayers.  Such scClon
eacence wlth the order. See 4 An.
f t26o,  262.  -
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for thetr argutrent thac the XgIfI-I order has been superseded

by Sect lon 641(b).  The respondentet  re l lance on that case ta

mlsplaced huw-ever-'since lt dld noE involve actlone alleged Eo

be unconstltutlonal. It merely lnvo'!.ved the queatlon of

whether a corporate tsxpsyer we8 entlt led to an exeroptlm.

Interestlngly enorgh, reepondents clce a quote frm Chtef

Justlce llarshall nade more than 150 year6 ago, !.&pg v.

Houslns Authort tv of  Durham, 393 U.S. 268, 282 (1969):

. If subsequent to the Judgtrent and before the dec,Lston
of the appellate court, a law interrrenes and poatclvely
changee the nrle which go\rerns, thE law turst be obeyed,
or lta obtlgatlon denied. If the lqw be constltutlqnal
. . . I knc.l gf no court rqh

!&!. (Enphaals thte Corrt 'e.)

Ttq reapondento appear to orrerlook tlrat the p€tltlqrera GoD-

tended and the Court ln Kelly I formd that the rethod of

Belcctlng propertleo for reaoseesmnt wag tn vfofatlon of the

Cmetltucloh. ltoreivor, reopondencs dld not geek to tako an

eppeal fro,that declglon but, 1n the worda of thc Dlrector

of Flnance and Revenue have: tt[FJolloned the gutdellnes aet

fortb Ln Kellv v. @ @ocket No. 2225), elncc

thls dccielqn waa rendcred July 25, Lg74n. Motlon Exhlblt A.

Aa chls Court haa noted prevlorcly, the rerpondeutr

acquLcecence ln the declslqr and Hr pr@pt coopllancc rlth

the nrllng and tHr notiflcetlon to all tsrpsyera that tbcy

lntcnded to conply wlth the l!$lv I order rendered any rppcrl

from Kellv r Eooc.!3/ Th', if rhc Cqrrt rhotrld hold thrc

gl Scc .footnocc 11.
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Section 641(b) doee no8 aupersede the Kellv I oraer, guch a

holdlng rould not be st cross-irurpoBes tflth the staterent of

Chlef JuaELce Uarshall aince Sect1m 641(b) wae enacted m

Septenber 3, 1974 after any appeal of Kellv I waa Eoot and

txrrG lnportant, thorgh the sectlon le cqratltutlmrl oa ltc

face, lte appllcrtloo to lnclude a tiea8oGsorent of Group A

propettlen ln Ftgcal Yerr 1978, rould bc uncolratttutlmtl.

Rcepondcot! ergua thet Scctlon 641(b) lo conrtltutlonal

m ltr focc and thls Cort egrGce. It 1! cgurlly tnra thlt

the rcquirsmat of thlt rectLou tbrt e1.1 rcel propcrtlee bc

rcaaacased amnrally la filr. .Bwowr, thc lsruc bcfore the

Cqrrt caDnot bc. dccldcd ln a vrsurtn od tn cmplete dlrregerd

of thG hlrtotT of tbtr lttlgattoo and thr ordcr of Ghc Court.

fhc Court, ln Knllv I formd thst thc rcapmdeotc- bld uttllzcd

r pqrrcttutlmally lnflrn Ethod of rclcctrng propcrtla! for

rGulorlmnt - r Eotbod rblch dtd not oetn rGrult tn en

equallzetlqr'of proporty vllucr tn thl Dlrtrlct. Tb. Courc,

ln en attcapt to cu+! tbo drfcct to tbr eclcctlon proce!8',

dlrsctcd tho rctpondcoc! to trrotltutc e cycllcrl roeascssont

prograo b:gt"tfoe rltb Ftccrl lrer 1975. lbte rer dooc by

thc rcopondGDtS.

tho probloo reired by tht prorooC sotion fu thrt, lf

trartod, lt rould pcralt tho rcrpmdcott to rtop the eyeltql

rGtlrGrsrocnt paqlr.a tD tbo olddh of tho cyclc utthout

cqlctlng that cyclo ublch u6! tho orlgtnrl cophlnC nedc

by thc pGtltlomrr ln Lg74. In gup,port of Ghr rrgrunt ther

:
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they shbuld be p€tmltged to do so, the ::E sPondents iontend

that  t | [TJhe fact  thaC cerCaln ProPert leg are a38e68ed more

frequenCly than others ln the course of fol lonlng a statucory

oandate to achleve annual assessment of al l  ProPertles ln Che

Jurlsdlct lon does not 8u88esE a conscltut lonal vlolatlon".

They clEe Recanzone v. Nevada Tax CognLselon, 550 P 2d 401

(Nev. L976, ln eupporC of thelr ergumnt. That caae nelther

supportg the abWe statercnB nor the reapondentsr argulrnt

ln supporc of thelr moclon.

In 3ggry, the cotmty a88e8sor began the proceae of

reasgesstng al l  real Prop€rty.and had thought that thc task

cqrld be copleted wtthln a perlod of flw year8. lle

succesgfuffy cmpleted the taek slthtn flve yeara houever,

the p€tltloner-t8)cPayers argued that no rea88e88ed veluec

ehould appear on Ehe tax rolla untll after the cntllre fCa88€88-
t a

rent progra'r had been coopleted. Thus, lf thelr contentt96t

had been acceptedr'the flve years nould haw elapaed before

any of the tax'b111s bagod uPon the reaesessmnt PrograE .

could be sent to ProPetly orners. Tlre ccmBy aeeeesor'h3d

been renderlng bllle eech year rlthln the flw year! a8

propertlee'had been rea88o88ed. The dourt upheld the county

as8eaaor end noted thac (Id at 404):

t

Only whare tho funpletlontatlon of a cycllcrl
reoppraloal progra$ reoults ln tntentlonal
aiecilnfnatlon, arbltrary sctlqn, conetructlvo fgud,
oa grossly and relattvely unfalr asaeasoents arc
the conetituclorral prorrlslons reletltrg to Gqutl Pro-
toctlon and unlfornltY vlolrted.

:4
I

)
r i

{
. . t
t
1
:
i

. l' . 1

F.1
. . t l



- 14 -

Alchough the above case had nor  been < iec ided pr ior  to  Ke1ly  I ,

the resulc  ln  Kel lv  I  and in  Rcc: lnzone are consis tent .  In

I (e l l v  I  t he  Cour t  d l recCed  rcsponden ts  to  i nsL i tu t ,e  a  cyc l i ca l

reassessmenC program, s i -mi lar  Eo t t ta t  uscd in  i lecanzone.

RespondenCs were never  prohib i red f rom render ing b i l ls  Co

taxpayers durlng che f iscal year for which che reassessment

' $as nade. Respondents were never required co asrait che

conplet lon of  the cyc le before render ing,  b i l ls  for  a l l  f isca l

years.  Obvlously ,  Recanzone does noc suppor t  the respondents

posl t ton but  that  case is  consiscenc wi t t r  Kel lv  I  and wl th

thoee  cages  d tecussed  In  Ke l l v  I .  See  Ke l l y  I ,  Pa rc  V I I I .

Although Che Nevada court stated Ehat the fact that sonre

of  the taxpayers proper t les r . rere reassessed cwice between 1969

and 1974 doee not  Buggesr  a const luut iona.L v io la t l6n,550 P 2d

. at '  4A4, thq CourC noted that those taxpayers had constnrcted

certaln lnprwemente and that che reassessments lnvolved Ehose

irnprwemente. The pettt lcrers ln Kelly I.  did not represenc

or requeet any rel lef for property owners whose property had

been razed or deetroyed or those.who had new bui ld lngs or

otructuree added to the propercy.  Kel lv I ,  Wash. L.  RpEr.

r t  2086 r .  2087, SLlp Op. ac 8.  In the Discr ict  of  ColunbLa such

reassessmntg would norrnally be made pursuanc to D. C. Code

1973, 547-7LL. [glf.y,_l only involves rhe regular annual

assessments prograo forrmrry found ln D. c. code 1973, t4l-l}g

and ner found ln .SectLon 4l-646.

i ' '
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I f  Che  CourE .were  r ,o  g renc  responden ts f  mo t ion ,  i t  wou ld

undo  whag  was  accomp l i s i red  i n  Ke i l v  I .  The re  che  Cour t

establ ished a fa i r  and equicable rnethod for  se lecCing real

properCies for  reassessment  pending the abi l i ty  o f  the

respondenEs  to  co rnp l y  w i th  o ld  Sec t i on  47 -702 ,  no rp  Sec t l on  47 -641 (b ) .

Grantlng the respondenEs motion would result in an arbttrary

and dlscrlmlnatory acClon against Group A property owners.

Thls  the Cour t  cannoc do s lnce i t  pould v io lare the F l fch

llmndment of the Conetlcutlon.

.w

Reepondents alao argue that Congress deliberarely

dlrected the beglnnlng of a single year reassessment progran

even though that  body:  " [W]as specl f ica l ly  avrare that  the

two-year  cyc le [Kel lv  I ]  was begun ln  F iscal  Year  1975".

(Mat ter  ln  prackete,  the Courcts . )  Respondentsr  memorandum

f l led FebnrarT 4,  L977,  p.  16.  Respondents c l te  H.R.  Rep.

93 -1203 ,  93d 'Cong .  2d  Sess .  32  (L974)  i n  supporc  o f  chac

repreoentatlon. It . le tnte Chat the reporc does state that:

rThe DietrLct has been operatlng for a number of years on a

Seassessment cycle of approxlmacely every three years. In

1975 the. Dlgtrtct Gorernment wlll narrow that to everT trro

yearstt,  The stateunt chaB fhe Distrtct has been operaElng

on s thrgs-yG8t reaaoeesmenC cycle ls clearly erroneot'g.buc

the cotrrntttee dld not know thar at the tirne. Thle cotrrt fqrnd

ln Ke1lv I that Che Dlscrlcc had not been operaclng under a

cycl{cal roassessoent program for at leasE several years prtor

, .  t
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to  FLsca l  Year  L975 .  Fu r the rmore ,  Ehe  respondencs  spec i f i ca l l y

den led  tha t  t hey  were  ope ra t i ng  reassess rDenc  cyc les .  F . :1 l v  I ,

Wash .  L .  Rp t r .  a t  2085 ,  S i i p  0p .  a t  4 .  The  sou rcc  o f  t hac

statenent  ls  obv lous ly  the respondents or  the l r  representat ives

who had advlsed Congress,  the Ci ty  Counci l  and the Caxpayers

for a nunber of years prlor co Fiscal Year 1975 that they rrere

operat lng reassessnent  cyc les.  Kc l lv  I ,  Par t  IV-A.  I t  was

thoee erroneous representat ions to  Congress,  the Ci ty  Counci l ,

and the taxpayers whlch t,hls Court crl tcized in Kellv I.  I t

aleo fol lows that the representation coircerning Ehe lnCent to

. cormence two-year cycles ln 1975 was also made by the respondente

or thelr representatlves. That the report does noc make

reference to Kellv I is clear slnce the reporc ls dated JuIy 17,

L974, and the Kellv I order dlrecclng thc establlstrmnt of

. 
tno-year cygle8 hras not f l led untl l  July 25, L974, elght days

thereafter. One can surmlse thaE Congress included the pro-

vlalqr for two-year cycles in Section 64fG) aB a result of

the abone cmlttee reporc. Apparently Congress was not aware

of thlg Courtts $g!!1o_I order when lt  dlrecced that al l  real

propert les be reaosessed for Flecal Year 1978 elnce the

reepcrdente have presented nothlng, althorgh requeoted to do

eo, whlch world lndlcace thac they or anyone else had brarghc

thls Entter to the ettentlon of the Comolttee ln Congrese.

The reepondents also clte the Cotrrt to 120 Cong. Rec.

72L5-72L9, 725L-7258, 7269, 727L-7272 (dally ed. July 29, L9t4).

Those'debates took place four days after Kelrv r, and on that

" (
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day Congress r{as a}rare chat the Kelly I rul ing had been f i led,

however Lhere ls no suggesEion ;hat anyone had ha<l an

oppor tunl ty  to  read chat  dcc is ion.  rd .  a t  7216.  l , loreover ,

there ls  no suggest ion Ehat  congress rear lzed chaL che courc

had for. lnd that the Dlscricc hacl not been operBcing reassessment

cyc les or  that  the cour t  had deteru lned EhaE the Dlscr lc t rs

nethod of  serect l lq . reo l  proper t ies for  reassessrnenc r raea,/
unconstltul lonal. .

Thts court concludes, basecl upon the legislat ive htscory

of 641(b) that congress dld not lnter.rd to overrule or nodlfy

the courtre xel lv r order. rn fact, the hrscory suggest'

that congrees and the court were working towards the sarne end;

the eatabllehoent of a falr and equitable sysrem for the

rea88e68Eenc Of real properui.es ln the Dlscrlcc of Goluubla.

se .e  H .R .  R€p .  No .  93 -1203 ,  93d  cong . r  2d  sess .  29  (1974) .

rt le lmportanc Eo noce tfrat the lssue ralsed by the

reepondentet noclon corld have been avolded lf the respondente

had fu1ly follored F.ellv r. Thls court recognlzed

thacr ln the event che respondents i{ere unable to reassees o11

propertleo for Flecal year Lgl7, that they nay have wished to I

I

13./ artnough thl-e polnt nay noc be loporrant when constderlngthe effcct of eubeequent leglslaEion on a prlor courc order,
FPl1v.rr ,  Part  r r r ,  i t  does negate the respondentsr argurenttFt-congreee epecl f lcal ly dlrected the eslabr lsrrment of  aatng]9 year reassessment_ program on all propertlea notwl.th-etandlng the order tn feliv I,
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nodify the order Lo pro,r ide for an even number of propert lee

ln Group A and Group B for  F iscal  Years 1977 and 1978.  The

Gourt  lnv i ted them to reEurn i f  they fe lE any such modl f lcat ton

rlras Ln order. Ig]-Ly-I, Sl ip Op. at 50, n 14. That the respondents

were aware thaE the Lnabl l l ty  to  begln a s ing le year  reassess

rDent program ln Fiscal Year 1977 would result in the beglnnlng

of a second tno-year cycle ls equally cl.ear. Wash. L. Rptr.

a t  2101-2L02,  Sl lp  Op.  sc 50,  55.  Under  Ehose c l rcumstsnces '

l t  was lncumbent upon the respondents to cooe back before the

Court and eeek eome modlftcation of che.Order before actlng 
'

for Flscal Year L977 ot to Eeek some amendroent or rnodlflcatlon

of Sectlon 641(b) from Congress. Respondents took nelther sBeP'

presumably becauee they never lntended to conply with .

Sectlqn 641(b) for Flscal Year 1978 or because they felt tc

nao unnecessary to conply wtth the Ccurtrs order. i

Reepondents cotr ld easlly have acted ln guch I l tey as to ;

be 1n f-ul l  cmpllance wlth both Kellv I and Sectlon 641(b)
. ;

alnce Ehoee two directlves are not really at odde but haw 
'.

only been bro4hc ceenlrrlly co a polnt of confrontatlon by I

the actlon or lnectLon of che respondents and/or thelr 
;

representatlvee, At the completlon of the flrst cyclc (f975-

L976) the reapo'ndente had three chotces. Flrsc, they could

have reassessed all propertles for Flscal i oar 1977 assurntng

thet thcy had thc avallable resources. Such actlon would

have been ln full conpltance wlth both Kellv I and Scctlon 641(b).

Second, ln the event chey dld not have sufflclent resqtrces i
I

to reas !eger11ProPer t1es fo rF1sca1YearL977 , theycor r1d i
, l '
f ;

t  . .o
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have made no reassessnents for t.hac ftscal year but narshaled

al l  o f  the l r  resources for  F iscal  year  1978 and reassessed

al l  rea l  properc les for  thar  year .  Thts  arso would have

brought them ln fuI l  compliance wich borh Kellv. r and

sect lon 641(b) .  Accept ing che respondentsr  s t ,aEement  thac

they could not be ready to reassess al l  propert i .es ln r- iscal

Year 1977 the latter wotrl .d have been the roglcal chotce.

rnetead of elther of the above, the respondenEs embarked upon

a thtrd cholee, tht ls to begln a second cycle when they knew

to do so r{ould elther brlng them lnr,o confltct wtth the

Court re Otder  or  ln  conf l lc t  wl th  Sect ion 641(b) .

The record. ln thlg caee rnakes lt appear that the respsndentg

declded to cooply wtth Kellv r and c[,ar chey dld not declde

to cmply ulth sectton 64rG) uncll  sepcen,ber 1976. At no

tlm dld th,e respondento corrc back to the court, even rB

.late ae septenber L976. when they evenrually dld com back

before the court lt was baeed upon a letter sent to the court

by cotrneel represenclng the petitlqrere ln whtch he queat{qred

rhether the Dlatrict ree gotnq co comply wlrh the Kelly r
14./

Order for Flrcrl Ycar 1978.- -/

#4:.T.!9 corporaclon counserre offlce suggesred ar the January lg,L277.heorLng that that offlce was unBs,are thac the Departmnt
of Flnonco and Rcvcnue lncended to proceed contrazy to the
tle-lly J -order unttl January 14, LgTi , che dsce rhat off lcerecelved the Dtrectorr8 Emorandum.

a
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.vr

To gu'"{ ' latLze, the CourE f inds thaE Section 641(b) ls

conscl tu t lonal  on l ts  face buc thaE any act ion Eo begin a

elngle year reassessmenc program for Flscal year 1978, ln the

nlddle of  the second two-year  cyc le,  would be unfa l r  to  and

would lnproperly dlacrlmlnate against Group A property oerners,

rt ls an lntentlonal dlscrl$inarLon slnce the respondence,
'  

r l thout notlce to Ehe leglslature or the csurt, long ago Bet

a courae whlch they knew would run them afoul of elcher

sectlqr 641(b) or Sglfr_I. Thelr acrions if chey lrere permlrted

to reassess Group A propert ies for Flscal year 1978 would be

arbltrary and groeely unfalr to Group A owners, and would

ncceasarl ly vlolare the equal protecclon and due procese

. clauges of the Constltut lon. Thts Eatuer is frrrther copllcated

by che facc thet the recpondente, when faced wlth Ehree cholcea,
a

tno of nhlch $qrld have raleed no questton of consclcuctonallty,

declded upon,the thlrd whlch they knew world brf.ng then ln

obvloua cqrfllct wtth the Courc or Congrese. Slnce thle .

cqrrt has now determlned thst to begln a slngl.e year r€88s€s8-

mnt Progran for Fiacal Year 1978 would vlolate the Conatltutlon,

the Court foret conclude that the acc of Congress dld not supplant

thc CqlrErc order and rnrat further conclude thac the reapondente

notlm to revlee mrst be dented.

It ls hcreby

OnDEnED thot the reapondenE,sf notlon to revLse the Courtr e

July 25, L974 otder Le denled.

Dated: Febnra e 23 ,

)
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GlLbert l lahn, Esq'

AttorneY for Petlcioners
;
Melvln Washington, Esq'

,.ttto"n"Y for ResPondents
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