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' :
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X",T:i: c-ogr of thr 
I

"-H1, of Columbb
FII{DINCS OF FACT AND CONCLUSIONS Of LtW lax Division

Pctltloner esraLlc the vrlldlty of an unlncorporated buslaesc

franchlae tax for the calcodrr ycrr! 1970 and 1971 on the ground that he

uaa not engaged ln an unlncorporatad buglneca rlthtn the neanlng of thc
a

Dlstrlct of Coluobla Incooc and Franchl.ae Tax Act of L947, as aoenaled.

Plndlnse of Fact

1. Petltloner ls an lndlvldual tradlng ae Eubry Arto Elec-

trlcal Servlceg. Ee sea eo engaged ln the DlatrLct of ColunbLc durtag

the calendar yeara 1970 and 1971, rlth hlo place of buslneas at 1218

Hc. Ol lvet load, N.8.,  l l rehlngtonl D.C.

2. Ilurlng tbc ycara ln queetlon petltlonerrs actlvlty con-

alsted of uaklng clectrlcal rcpalre to mtor vchl.clea. Bie grosa lncsoa

frol thle btrslncse dcrivcd frou tvo oource6, chargee for labor and

chargea for parte. In 1970 pctltlonerfa groce Lncooe vae $241037.34 of

shlch 920rlt6.08 vaa fron chargea for labor and $31901.30 rae frm chergee

for parte, whLch prrt .  cort  pct l t loner 921547.09. In 1971 pet lc ioner ' .

B,rosr lnconc ree $251201.38, of rhich S211380.10 ues froo chrrgar for

labor end 931821.28 var froo chrrgae for part!, rrhlch prrt! cort pstl-

t loncr 92,464,35,

A TlB1. 17 t  L574, D.C. Codc (Supp. v 1,972).
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. 3. Nearly all of the labor chargee ,"t. fo.\ervlcea per-

forned pereonally by petltloner. The reoelnlng labor chargee were for

work done by pel l t lonerrs only ' . rnployee' hle son, dur lng the lat ter

half of 1970 and f971. More than E0 percent of the Sross lncooc of th.

business, wag derlved frou personal eervlces actually rendered by patl-

t loner.

4. The vast uaJorlty of parts Purc-ha8cd by Petltlon€r rGrG

ordered epecl,elly to fulfll!. the needs of cuetoocrg rtro had engagcd

petltloner to repalr thelr autoooblles. Petltioner kept an avcragc of

only 950 worth of frequently ueed perta t'upon the shelfrt for future

resale.

5. Capltel vea not a naterlal lncone-produclng factor 1n

petitlonerra buglneaa. The prloary lncone-produclng factor ras Petl-

tlonerfa eervlcee, erperlence, and skfll ln naklng electrlcal repalrc

to autonoblles.

6.- Oa Aprtl L4, L97L' Petltloner pald reepondent an unlncor-

porated buslneaa franchlce tar in the euu of $390.00 for tbe year 19703

on Aprll LO, L972, petltloner patd respondent an unlncorportted btrelurrc

franchlge tax ln the aun of $407.00 for the year 1971.

?. On Juae 20, L972, Petltloner flled claloa for rcfuode for

both yeare. Thesc cl"atlg rere denied on July 7, L972' The patltlon

eppeallng froo the denlal of the clatoe for refund! eao ftl,cd wlth tho

Court on July 3L, L972.

Concluslong of Lar

Artlcle I, Tltle VIII' | 1, of thc Incooe and Franchlgc Tar

Acr of 1947 (Tl t le 47, '  L574 of the D.C. Code (Supp. V 1972);  Scct lon

307.4(e)(2) of thc D.C. Flnencc end Rcrvcnuc Regulatloae) cxcopta fror

the rppllcatl.on of the t-ex on unlncorporated burlneaaes ". . . tny

tradc or buelneaa 1o rtrlch Eorc thaa E0 per centun of the tros3 lncooc

1r derlved frm tbc pcrronal aenlcer lcturlly rcadercd by thc ladlvldurl
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or Dernbers of the partnershlp or other entlty ln the conductlng or carry-

lng on..of any trade or buslnese and ln whlch capital 1s noE a naterlal

Lncome-produclng f actor. tt

It 1s clear to the Court that Eore than 80 percent of the

gross lncooe was derlved fron pereonal servlceg ectually rendered by

petlt loner. Therefore, the only laeue reoal.nlng le irhether petlt loncr

fulf l l led the eecond requlrement for cxeoptlc:r -- nanely, that capltel

not be a naterlal tncoue-producing factor.

Reepondentrg contcntlon that capltal waa a Datertal incoma-

produclng factor 1e baeed on the fact that petittoner nade a gubatantlal

proflt on parts whtch he uaed ln hla repalrs. In 1970 petlt loner re-

celved 931901.30 for parte rhlch coat hftn $21547.09, a profit of

$11354.21 and a nark--trp of 53 parcent. Ia 1971 petlt loner recetved

$3,821.28 for  par tB wtr ich cost  h ln $21464.35,  a prof l t  o f  $11356.83 and

a uark-up of 55 percent. It ls clear that the coat to petltloner of

these par ts  cout l tu ted "capl ta l . ' r '  Sect ion 307,4(c)  of  the D.C.  F lnance

and Revenuc Regulatlong dcflnea "capltel" as t'. . . the total valuc of

ell thoee aaaets of thc bualncsa (rtrether auch aeaete be of e taaglblc

or lntangible netnra end lrreapcctl.ve of hor acquired) whlch lre Gracn-

tlal to and arc uecd fu conductlng gucb buglneaa . . . .t' Petlttoncrre

contentlon that hl! capltal ls llnlted to the value of thoac part! Frr-

chaged by caeh lngtead of on credlt le clearl,y erroneoua. Horcvcrr thc

use of a substlntiel alount of capltal ln pctltlonerts bugiaere rrlll aot

deprtve hlu of tbG Grcnptlon under Article I, Tltlc VIII, I I of tbc

Incmc and Frenchtac Ter Act of 1947 unlcsr the cept tal ls e rrDlterlel

lncme-produclng frctor.t l

In Kronstrdt v. @, [195{-t957 Tranefer

Etnder l  D.C.  Tar  Reptc.  |  16.076 ! t  1611,  Rept .  No.  157 (Apr l l  15,  1954),

ths Dtttrlci of Coluubla Ter Court lntarpreted thta atatuta ae allorlng

the cxeuptlon 1o I clsr rtrongly an:lagoue to the one at haod. Io



\
Kronetadt the pettt lonera owned an advertLalng agency whlch purchased

advert1elng spece and tloe ln varlous nedia on behalf of lte cllents

aod then bll led the cllents for the cost of the advertlseoents plua a

15 percenc couglesion. The Court held that the Aaeeeeor erroneourly

denled.petlt lonerer cla1o for en exemptlon, f lndtng that capital was not

a uaterlal lncooe-productng factor, but rather that the pr{arry lncmc-

produclng factor ua6 petlt loners' akll l , ex1;rlence, and the advlce

rendered to thelr cl1ents. Thie Court flnda the folloslag l,anguegc of

the Tax Court pertlnent and persuaalve:

The petltloners dtd aot purchase tlne fron broadcast-
lng conpanlee or apace frou publlcatlona or other
nedla for thelr own account a8 the ordlnary uerchaot
buys nerchandlae, to be eold at a proflt to whon-
aoe,ver ghaU yleh to purchaee it. The advertlalng
eervlccg were arranged by then for the beneflt of
thelr cllenta and no obllgatlon ln recpect thereto
saa asouocd bcfora thelr cllentta dlrectlon to lhan
rrlth a corrcapondlng lleblllty 8t the gaoe tlue on
the part of the cllent. The petlt lonera dld not ac-
qulre a cmodlty aud put lt t 'upon the ahelfrr ' Bo to
epeak, to ryalt a@r curtoncr nho nlght want tt,
rlth thclr capltal tlad up or frozcn thereln tn the
oeewhlla. Suora, st 1614.

Lll,eslae thG petltlonGr 1n the cace at hand dtd Dot arauue any obllga-

tlon to pay for pertr apcclally ordered for hta curtonerr unttl thc

cuttocr aeeuocd I corrclpondtng obllgatloo to pay for then. Be only

kept aa average of $50 uorth of frcquenrly uted pertr t'upon thc ebclffr3

aod the Court ta coastnced that the tncooc produced fron thle capltrl 1e

not oeterlal.

Thlr caaa ta dlstlngulaheblc frm Rohrbaush v. Dlstrlct of

9g@,, 96 u.S. App. D.C. 207, 225 g.2d' 264 (1955)' upon rhlch botb

raapondent and pctltloncr rely. In 3gELgJ$, thc court appllcd thc t|o

rcqulronrnta for cxcnptlon of Artlcle I, tltle VfII, | 1 of thc Incmc

tnd Frenchlac tar Act of L947 to a brokcragc aad accurltlae flna thet

darlvcd lncoa fra flvc dtatlnct aourcers (1) brokcrage comlerloal,

(2) dlvldcoda on roeurltlca hcld ae flru lmreertents, (!) proflt frol

relrr of rueh .Gcurltlc!, (4) lncooc frot undernrltlog, and (5) profltr

I



fron deallng ln aecurltles ae prlncipal. Itre court neflthat sourcea

(4) and, (5) dld not quallfy under the flrst requlrenenc ln thac they dtd

not consti.tute tncooe derlved from pereonal eervlcee actually rendered

by petttlonera; that sourcea (2) and (3) dld not quallfy under the

aecond regulrement, Ln thst thcy wcrc Daterlal lncoue-produclng factors3

and that only aource (1) nct both regulreueace. Sourcea (4) and (5),

locone frou undertrrttlng and profltr frm dealtng ln securltles ae

prlncipatare alniler to pctlttonerre dl.eputed lncone frm the nark-up

of parts ln that thc securltlce tn gucctlon, 1lke the autoooblle parts,

sera not purchased untll thc cust@er ordered then. Bcrever, thc court

dld not decernlne that thccc .ourcea of lncooe were nrtcrl.al lncmc-

produclng factort, but ooly that thay yere not derlved frou pereonal

rcnrlcac actually rendered by pGtltlonera. Sourcee (2) aod (3),

dlvldcnda on securltlea hald .! flt! lnvestnents and proflt froo aaler

of ruch eacurl,ttes, rhich the court dld hold to be oaterlal lncomc-

prduclag factore; arc aot at all slnllar to the proflt that thc pctl-

tloucr 1o thc ceoe at hand derlved fron the Dark-up of epeclally ordered

Fartt .

Por the reaaona rteted thc Court holds thst thr Flnance Offl-

cer erred ln denylng petltloncte claln for a refund, and that petltlontr

la cotltled to a refuod of an unXacorporated buglneag fraachlac ter for

the calendrr year 1970 tn the anount of $390.00, rlth lnterert thercon

at thc rate of 4 perccnt pcr rnnu! frou Aprll L4, L97\ to the datc of

thc payncnt of auch eun, lod for thc celendar year of 1971 ln the anount

of $407.00, r.lth LntereEt thercon et the rate of 4'jercent ger annua froa

Aprll LO, L972, to the datc of the pa;nent of euch arn.

Daclei,on rl11 bc cntercd for Detlt loner.

Prul F. HcArdlc
Judgc

Junr 7, 1973
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