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' and related lltlgatlon before other courte.
Ll

Thts Petltlm sag fl.led ln L972. The case uent to

)
) Docket No. 2L79
)

DrsTRrcf, oF coltn{BrA, 
l

Reepondent )

FIITIDINGS OF FACtr, CONCLUSIONS OF IAt{
AND ORDER

Thle le an actloa brotrghc by the petlttoner tn whtch tc

appeals an aesessnent of corporate franchlse (lncm) taxeg

for calendar years L967r 1968 and L969, Thls Corrt hag Jurle-

dlctlon pursusnt to D. c. code L973, ft11-1201, LL-L202.

Hl8tory of Thls Case

Before addreselng the crltg of thle caee, lt la
I

approprlete to brlefly revlew the hlatory of thle lltlgatlon i
I

I

:
I{
I

trlal ln Noveder L972, and o ltarch 9, L973; the trlal court 
,

(Ketchurn, J.) ftled an oplnlqr ln rhlch he denied the petltlonerrs 
I

I
appeal. Petworth Pharsacv. Inc. v. @, 101 :

i
l felh. L. Rrpt. 683 (Super. Ct. 1973). Petlt loner eppcaled thlt ;

i.r

Ll A relaced lnJunetlon rctlon uae fl,lcd ewn prlor io thc
fllrng of thb Fetlttor.
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dectslon assercLng a nuober of errors. The court of Appeale

reversed and remanded che case for a new trlal after flndr-ng

that the trlal court erred Ln not adnLttlng petltlsnerfg

buslness recorde. Petworth pharnacy. Inc. v. &lstrLct of

Colurrbta,  335 A.zd 256, ZSB (D.C. App. 1975).

The case rraa not returned to the orlgtnal tr{.81 coult

but was certl.fled to thl.s court fcrr trial.

Relate{ Llt lgarlon.

As prevlouely noted, thls petltioDer also ffled an

tnJunctlon actlon ln thts court ln an atteopE ro secure the

return of certaln roaterlals. Tbat natter nas appas{rntly

dtapoaed of prlor co the lnstltutlon of rhl,e actlsa. llole-

over, there havc been related crlm{lal act!,cras lD tbc federal

courts ln Maryland. Ferhape tb€ nost sLgaiflcant of tbe

related cases dre those flled la;be llulted states Tax court

ln nhtch Rlchard p. Rogenberg and th{e petttlooer ftl.ed .ctloag

for refimd of federal tqeo for the a@ caleadar Frts lrrolved

here. Roeenberq v. Qqril',1ssisner, USIC Docket l42g-7]- (declded

Janrary 17, L974r; Fe-t'vrorth phannacv. rnc. v. coolssloaer,

usrc Docket 7430-7L (declded Jaarary 17, tg74). Tbe Tq cort

fomd that Petnorth bad orrcrstated lts grosg {-cc try

557 r574.1D 1969 rhLle lt fqmd rgatnst r{ah-rrrl toreobcrg ln

the related cage.

Aftcr thlo cege hed bcca l"onnded fsr t-|.l, tb

flled a HotLso f96 grrrqry JudgEDt erk{-g th{g Court

!r I lnattcr of 1rr th.E thcre ecrc uo dcflctcactcr de
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p€tlt loner for calendar years L967, 1968 and 1909. That motlon

uas denled slnce lc was qulte obvlous that there h,ere and are

genulne lssues of traterlal fact ln thls case. Under such

clrcumstances suilpat:y Judgnent doeg not tt .?l

I I

3he Present Record ln Thls Case.

For obvlous reason8, lt ls lnportant to note exectly rhat

cotrstltutes the record ln thls case. After the case was

certlfled to thls court for trlal, the Court net wlth counsel

to determtne whether cotrngel would be able to enter lnto any
2l

etlpulatlons whlch ntght shorten thts trlal.- cotrngel ret

and enentually agreed to etlpulate the enttre record Ln the

prevtoue casc, lncludlng the trangcrlpt of testlmony and ex-

h1b1te recelved ln evtdence. They dlao agreed thet a second

trl"81 was necessary only ln order to supplercnt the record tn

the flrst ca8e.

?l In vlew of the Courtrs nrlLng, there r{a6 no need to addreac
the further obJectldr oade by respondent, narely, that the
nrles of the Tax Court do not perlnlt motlone for 8u@ary Judg-
rDf .

2l The court ln the prevlotra trlal noced th^at lt had ttheard
substantlal teetlnony over a perlod of several days, . . .
etudled volumtnous exhlblte and accouncs of the petitloner-
taxpayer . .  . t t .  Petworth Pharrnacv. Inc. v. Dlstr lct of
Colunbln, 101 l{agh. L. RepE. 683 (Super. Ct. L973). The
burden placed upon thle Court wae even greater alnce the
partler eSlpulated the entlre record ln the fLrgc trlrl for
conaldcratlqr by thlo Court ln addltlon to prerenelng rddl-
Clonal evldence ln a aecond crlal.
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Thla courc eccepted the st tpulat ion of  cornsel ,  honever,

there re'481ned I questlon as to obJectlons or motlons to strlke

whlch had been nade tn the flrst trlal. rn other worde, lf

pettt loner had obJected to certaLn evldence tn the prlor case

and the obJectlur was elther overratled or sustalned, wee tt

necessalT under the stlpulatlon for thls court to reconslder

the nrllng of the prlor court prLor to reachtng the rnertts of

thl,s case. rf such nere the case, a hearry burden would have

been placed upon the court slnce lt would have been requlred

to conslder each and every obJectton, no Eatter hon lngtgnlftcant,

ral.sed ln the tranacrlpt of the prlor case, I tranecrl.pt con-

elatlng of 505 psges. Addlrtonally, 1c rutght have poaed

dlfflcult problens ln the case of any sppellate revlen of thts

trlal elnce lt appears thst nurrous evldenttatT leeue8 rere

appealed ln the flrst case. 335 A,2d at,257, 25g n. 2.

rn order to snold auch problene, thle court cntered an

order on Nonenber 5 , Lg75, ln whlch lt prwlded that tho cqrrc

rould only cmgtder the evldence and testlnony recelved in the

prlor trLal. .Ite court further prwlded that tf the cvldence

or teatlmony ln the prlor case aras recelved orrcr obJectlone

by a perty, tb court would deeu the obJectlon rdthdrann for

thle trial rmlees the objectlng party renewed that objactlon

tn wrltlnn. Th€ B@ rrould apply to notlons to rtrtka and

obJcctlonr rhlch rero custelned. rn ghort, thlr court dcoor

tb.c the partler havs ralved r11 obJcctlorre or ootloru rohttng

to evldence ln thc prlor car. unlcgr ttrey rencrcd theo by

rrltten llotLorr ln thtr ce8.. sGe ordor datcd Novcnbor !, 1975.
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Rullnes on Evldence ln 1972 Trlal.

As I reeult of the above order, petlt loner requested thls

cotrrc to nrle on ftve ltems presented tn che prlor trtal. (see

Petlt lonerrs Request for Rullngs ft led on Norrember 26, 1975.)

The cqurt non conslders those requesrs for nrllngs ln the order

nade.

(1) tectlmony of wtlllarn Mack Holt; u8e of rranscrtpt in

crLolnal case involving Moses Mtlls. (TR. zgilL/ perttloner

obJected when the respondenc used the transcrlpt of a crlmlnal

case, ln whlch Holt testlf led, to frrefr"rh,, I/ 
recollectlon .

The obJectlon rnade poses a close questlon. However, the

cqrrt nrlea th^8t the obJectlcr was prop€rly orrernrled by the

fomer trl.al court. The questlon and answer leadlng up co

respondentfg atteopt to refresh recollectlon rrere a8 fo110ws

(rR 288):

a And how mrch dld yor pay for rhsr?

A I donrt knoo the exact prtce, I thlnk lc

rae fLfty oons.dollarc.

Hsd the rrltnesa answered eluply that the prlce'tras $50", the

obJectlcr *-tia have beea well taken. llonever, htg ectr.al

ansr€r suggested thtE he could not re811y recall. undcr those

clrcuusBencer, tt raa prop€r co refresh hts recollecGton thug

thc obJcctloo rrr prop€rly otrerrulcd. Horever, thla trruc

fTRfr rcfcrr Go ths trengcrlpt of the 1972

Ttrc cherectcrlzrtiso nede by the prevl.otrr

tr lal ln thle crf..

trbl court.

i

:

ll

v
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ts nnrch to-do about nothlng slnce, even after respondenc

at tenpted to  ref resh h ls  recoLlect lon,  the wLcnesg wag st1 l l

uneble co recollect the actual prlce. Even though respondenc

ne\rer asked the flnal questlon, 1.€- r 
rboes that refresh your

recollectionrf, lt seems qulte clear that Holt would harrc

answered ln the negatlve. The questlons and responses t$ere

(rR 289-290):

a Non, do yor renenber betng asked the

guestion rThat wor.rld be the price of a one

gallon contalnerrtt 8nd your answer, t'Approx-

loately 60, $65t'.

A It could have been but I donft reoenber

now extctly what the prlee we8.

a Aod do you recrnber belng aeked thla

queetim, ItWlrat rould be the prl.ce of a caee?r'

and your enswer, ftSlxty dollarg.rl

A It could hene been.

Obvloualy, the wltnesa stlll cotrld not answer and the

rnswer renatne tfflfty eoc dollarett. The trenecrlpt of ttre

crlmlnel trlsl ls not pest recollectlon r€corded.

Fetltlqrcrts other obJectlms to the testlnony are not

rell taken. It 1r trrelevant thst petltloner dld noG havc

th. ttght Co Gtola-cxrrnlne ln the crlulnal cage tlncr rclpondont

uu DrGly attcnptlng to refresh the rltneaata recollccGlon.

In rny cvcnt, ar noted cborra, respondent le stl11 bound b7

the orlglnal ane *t.il

9J The respondent wao abto to oecure rn enrerer of $60 rnd $65
froo roother rl,Cnerr ln thlr cr!s.
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(2) Tect lmony of  Wl l l lam l tack Holr  (TR 295-296).

Pettt loner requests a ntltng that he should have been perurltted

to use Ehe transcrlpt ln che Maryland case to lmpeach Holt by

ehowlng conviccions for I'mrrCer, burglary and numerous l1lega1

operattons in cough syrup.rr Thls court does not understand che

request for nrl lng stnce the wttnees dld ln fact thereafter

stete that he had been convicted for mrrder and burglary.

(!S, TR 296) Ae to that portlon whlch relates to f,nucr(ru8

ll legal operatlons ln cough Byruprt, petlt lo'ner has made no

ehowlng that Holt tn fact had such corryictlons. The Cotrrt

concurs wlch the prtor nrllng.

(3) Requlree no actlon by rhls Court.

(4) Fetltlsnerts Exhlbtts 1 through 5 have been recelved.

See a leo ,  335 A.2d  a t  258.

(5) Thle Court hae revlewed the transcrlpt (TR tll2-445,

together wtth the eubJect exhlblte (Pet. Ex. 17 and 18 for

ldentlflcatlon) and concludes that they sre not admlgstble.

Iqqgeg!_lior Reconslderatlql of Rullnss ln Thls Case.

Fetitlqrer algo flled a motlon for reconslderatlon of

thle Courtre nrllng durlng the course of the. trlal ln whtch

lt refi:eed to recelve Petltlonerre Exhlblts 25 chrorgh 28

ln evldence. Reapcrdent opposes the motlon. The Cotrrt after

gtvlng the notlon further conglderatlon concludes that ite

or1g1nal nr11ng rao correct, accordlngly, che petltlonerrs

notlon for reconelderatlon ls dented.
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To sutruatLze, the record ln Ehls cese conslstg of che

record tn the ftrst tr lal,  lncludlng the Eranscrlpt and exhlbltg

received subJect to the above nrl lngs, and the cranscrlpt and

evldence reeelved ln the second tr lal.  Al l  obJectlons or

notlons made ln the flrst trlal are walved except those thaE

are the subJect of the rulLngs requested by the petltLoner and

Just  d lscuesed.

I I I

As noted abone, thls ls an appeal frorn a deflciency

assessnent for corporate franchise taxes for 1967, 1968 and

1969. Setttng aslde for a mornent the Gonernmntts aesertlon

of fraud penaltiee, the Corrt notee that trthe petltloner bears

the burden of prwlng the lncorrectneso of the Gwernnentrs

asgessment of the deflclencytt. letworth Pharmacy. I.nc. v.

Dtstr icc of-Colunbta, suprs at 258. See also l{elch v.

Helver lns,  290 U.S.  111 (1933) ;  Super .  Ct .  Tax R.  11(d) .

Steted dlfferently, the aenesstrent le presumptlvely correct.

. Bere, the Court flnde that the petlttoner o\rercam the

preslruptlon eo a8 to cnold a Dotlon for a dlrected verdlct.

Thereafter, the Court le eatlsfled that the responderrt establlahed

ltr cage by preponderance of the evldence.

Ttrc freud penaltlee ralae e dlfferent lseue. Th€ burden

of proof la upon the Covcr@nt to estebllsh frsud by clear

rnd cocvlnclog cnldence and thla ta the burden of proof eppllcd

ln thts casG. t lnlged Staceg v. ISIS!,482 F.2d 10 (CA 1, 1973).

Thc Gonan@nt her ct that burden.

i

I

I
i

I
l
I

I
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One ocher lssue must be addressed. Petlt loner contends

that the respondent should not be perrnltced to go fomard on

fraud penaltles because they were not properly pleaded ln

respondencrs answer to the Petlt lott.  Whlle l t  ls crue that the

anserer was lndeed sparse, the Court cannot werlook the reason

for requtrlng greacer apeclfl.clcy 1n pleadtng fraud. It ls

to cleerly put the ocher slde on notLce and lt seeme that 1t

goes beyqrd mere nottce pleadLnge. Here, the case was ftrlly

trled Ln L972 and 1973, and thereafter appealed, Obvlotrsly,

at thls stage, that ls the gecond trtal, petltl.oner ts clearly

on notlce of the nature of the respondentts contentlqre relat-

tng to fraud. Aoy defect ln the orlginal anewer has been

cured by thle tunr of events.

rv

After conslderlng the teetLnony and other evldence

recelved tn thls case, es rrel1 aa the argumente and brlefa

of ccrneel, the Court nakee the followlng flndlngs of fect:

1. In the 1960re and 1970ts the petlcloner rfas a

corporatlon llceneed to do buslnege ln the Dlstrlcc of Colunbla

operstlng undOr 3hs 'rnm ttFetworth Phamacyrr. Petltlonerre

place of buelnesc uaa located at 42OL Georgla Avenue, N.$t.

ln thc DlstrLct of Coludla. Ilurlng the perlod L967 throtrgh

L969, che offlcero of the petltlolrer reere Louls Roaenberg,

Preeldent; Rlchard Roeenberg, Vlce Precldenc; and Jerry

Rorcrrberg, Secrctaty-Treesurer. Louls Rogenbcrg rss thc fecher

of Rlchard and Jerry Roacnberg. Jerry and RLchard Roreaberg

uere co-nanagera of thc burlncgs.

\./
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2. The petttlo'ner fl led Dlstrlcc of

FranchLse Tax Returns for calendar years

(Fe t .  Exs .  6 ,  7 ,  8 . )

)

Colunbla Corporate

L967.- 1968 and 1969.

3. The respondent revlewed and audlced che recurns anC

rnadg a determlnatlon that the petlclcrer falled to report pro-
Lal

fits or lncore resulting from the sale of RobltussLn AC.

As a result of that audlc, the respondent decermlned that

there was a deficlency due for each of the three years ln

the total anotrnt of 9&1491.30 lncludlng 50 percent fraud

penaltles. The absrre t€ures have been pald. Respondent later

coaceded thst petltlcrer ls due a partlal refund go that the

tax enount ptesently ln dlepute ln thls caee ls $26r846.6L.

4. Robltuasln AC 1g a narcotlc-baeed cough synrp

rnsnufactured by the A. Il. Robbln Pharineceutlcal Cmpany of

Rlchnmd, Vlrglnla.

5. Durlng the perlod 1967 through L959, Robltuegln AC

could only be purchased by retall cuotomrs ln me of nro

eays: (1) Rrrgusnt to a preecriptlon lssued by a redlcal

doctor or (2) o\rer-the-couDter pro\rlded the sale was entered

1n the Exernpt. Narcotlc Rrrchese Book. Only one four-ounC€

bottle cotrld be ptrrchaeed by any cuetorer nlthtn a 48 hotrr

perlod. lteee nrles were known and underscood by the officers,

rgcnto and eoployees of che p€tlcloner.

6. Ttr peCliloner nalntalned an Exeopt Narcotlc hrrchage

Eook end rcqul.red purchaeerr of nercotlc-based cotrgh ryn.rp Co

brvc thclr a.df end rddresres cntcrGd ln the E:ccrpt Narcotlc

hrrchare Book durlng the perlod L967 through 1969.

d that the $25,300 claln for bonus
pald on thc 1969 retutrn waa not sllorable. Pocltlonor conccdel
thrC Lrruc. Sco rlro Flndlng No. 2L.
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7, The Narcotlcs Dlvlslon of che Metropolltan Pollce

Deperturent (herelnafcer stmply ldentlf led as MPD) monltorg

the sale and dlgtrlbutlon of narcotlc-based cough aynrp ln

the Dlstrlct of Colurubla. Mft) also lnsured chac drug oCoreg

cooplled wlth the requlremenc thac purchesers of narcottc-

based cough synp have thelr names entered 1n the Exernpt

Narcotlc hJrchase Book where such purchase was made wtthouc

a prescrlptlon.

8. In 1969, MD began an investlgatlon of petlctonerrs

sale of Robl.tusgln AC after learnlng lhac petltloner lrag

purchaslng large quantlties of Robltussln AC from two legltlmate

rholesalera tn the Metropolltan Washlngton Area.

9. As a part of thelr lnvestlgatlon, MPD, on chree

dlfferent occaslons ln March L969, eent three undercover

narcotlcs offtcero to petit lonerrs lrtore to purchase

Robltueetn AC o\rer-the-counter and not by preacrlptlon.

0n cech occaolon, the offlcers were told by the party ln the

ltore (bellerred to be Richard Rosenberg) that petltloner d1d

not harre or dld not Bel1 Robltuesln AC. Each offlcer wae

rec@nded to end sold a dlfferent narcotl-c based cough syrup

and upon naktng the purchase walr requlred to have hts or her

nac cntered la the Exeropt Narcotlc hrrchaee Book.

10. At or about the tlm of the aborre-attenpted purchasee

by HPD offlcers, petltloner in fact had nlthln the control and

polsc.dlon of lcs offlcers agents and enployeee, largc quentlttGe

of Robltusgln AC.

\iF
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11. After further Lnvestlgacl,on, the MPD obtalned a

search warrant tn Febnrary 1970. MPD entered and searched

petlt lonerrs dnrg store pursuant to the rfarranc and selzed

guantlt les of Robltussln AC together wlCh avallable books and

records of the petltloner. Anong the records selzed was the

Exenpt Narcotlc Purchase Book. Also selzed were 31 gallon

bott les and 124 four-ourc€ bott les of Roblcussin AC.

12. The Exenpt Narcotic h,lrchase Book contalned no

record of strer-the-counter sales of Robltuestn AC tn L967,

1968 or  1959.

13. The petlt lonerrs prescrlptton records revealed that

ooly 159 four-ounc€ bott les of Robltussln AC had been sold

puasuenC to prescrlpticr for the perlod 1967 through L969.

The wholesale value of that anount was approcfunately $250.

14. In 1967 throrgh 1969, the'p€tltloner purchaeed

Robltuasln AC fron two leglt{nnte wholesale flras, namely,

l{eehlngton t{troleeale Dnrg Exchange and the Dtstrtct Wholeeale

. Drug Corp.

15. The wholesale prlce pald by petit loner.to the above

rholecale c@paDlee for Robttuseln AC only was: L967 - $301529.80,

196E -  $86,424.35,  and 1969 -  $124,L47.00 or  a  to ta l  o f  $241,101.15

for the three taxable years.

16. Another lndlcatton of the elze of petlt lonerrs

purchaees of Robltuesln AC te ttre fect chat froo JarnratT 4,

1969 to Febnrary 26, L970, lt purchased 511364 four-ouncr bottles
zt

and 2r110 gallon botrlee of Robttuegln AC.-

lJ of course, the appltcable tax year ended Decenber 31, 1969,
harever, the volue purchaoed for chis perlod was cqrslitent
rlth the rholerale prlce Patd by pctlrlqror for Roblturrtn AC
ln 1969. (Sec fhdlng No. 15.)

r
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L7. That portton of che Robltussln AC remalnlng after

deductlng the reporced purchase sales and chat selzed by ltpD

ln Febnrary 1970, hrasl sold by Rlchard Rosenberg and Jerry

Rosenberg lnto the tllegal dnrg trade operatlng in and around

Baltlmore.

18. pecltloner nalntalned poor records concernlng the

purchaee 
,and/or 

sale of Robltusein AC. Aa a resulc, purchases

had to be traced by use of the recorde of wholesale cmpanles.

19. MPD returned the Exempt NarcotLc Rrrchaee Book to

the possessl.on and control of petlt lonerrs offlcers, agentg

and enployees, horever, that book has elnce dleappeared.

20. Petltlmer cqrtenda that the sale of aom or alr of

th€ RobltusgLn AC le reflected under tho tern rblgcellaneousrf

ln lta dally cash records. That claln te uneupported by cred-

lble evtdence, ln fact, the court ftndg credlble evidence

supports the coocluelon that euch eales were not recorded

under rtnlgcelleoequs 8alegrr. Thc Court eo finde.

2L. Fctltlmer hea conceded for the purposer of thls

cese that rhe €utrr of a 9251300 bcru! to Rlchard Roeenberg

tD 1969, and noted tn that return, ls ln error. Regardleoe

of that conceeeEon, the court flnda besed upon the evtdence

th8t the bonua ras not properly authorlzed or pald rnd

thcrefore le not deductlble by pccltloner.

22. Cagct and botrlea of Robttugsln AC, rhlch had

bean prrcharcd by pccttl.o'ner, rrr'E Grrced to ghc ho eod

garsgc of Richerd Roeenbcrg. ito therc, Lt rrr rold lnto
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Che ll legal dnrg Erade.

23. A search of Rlchard Rosenbergrs honre and garage ln

1970 led to the setzure of Roblcussln AC and $1031000 ln un-

accounEed for cagh.

24. After hearlngs ln the Tax Court of the Unlted States

ln the caseg of Petworth Pharmacy v. Conmissl.oner, and

Rlchard Rosenberg v. @1g!g, the Tax Court found that

thc petlttoner had orrerstated its Lncme and attrlbuced the

lncooe Ln the sale of Robitussln AC to Rlchard Rosenberg.

25. There ls no evldence chat Louls Rosenberg wes

lnvolved ln the lllegal eales of Robltussin AC. The Court

flnde that Jerry Rosenberg and Rlchard Rogenberg erere lnvolrred

ln the tllegal eales and were at that Elme actlng for and on

behalf of the petltloner. l{oreorrer, the Csurt flnde that Ehe

offlcere of the corporatlon, ln flllng corporate franchlse

tar returns qr behslf of the petltloner ln L967, 1968 and L969,

dellberstely underetsted the lncome of the corporatlon and at

thlt tlr nere actlng for end on behalf of the petltloner.

26. The pctltimer, lte officers and agents, fraudulently

fellcd to report ltg proflte and lncom frm the eale of

Robltueeln AC rlth che lntent co evade the tax and che petltlorrer

Le accordlngly chargeable wlth a 50 percent fraud penalty under

D. C. Codc L973, t47-L589b(b).

27.. thc prtce pald by pettctsner to legttlnete nholcgale

dcelcrr for Robltuceln AC saa ea follonr: For one grllotr bogtlcr

thcy pald no Eore than $33.90. That saup lteo res l.Ccr rold

oo bchrlf of the petlclo@r lnto the llb gal dnrg oerlct for
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$65.00 representlng an approxlroate narkup of 96 percenc.

Pecltloner purchased froo the same wholesale dealers four ounce

bott les for  91.20 or $28,80 for a 24 bott le case, and sold che

serne cese for $60.00 ln the l l legal dnrg trade representlng a

narkup of approxlnately 104 percent. The htgher markup for

four-ounce bottles occurred because ln the lllegal, retall sale

made by pettt lonerts purchasere, lt wae posslble to recelve

more for a labeled f'*"-onrrce bottle then frm an unlabeled

four-ounce bottle nhlch had to be roade up from gallon bottles.

28. Based upon the above facts, the Court flnds as a fact

that the petltlonerrs narlrup on lts tllegal sales of Robltussln

AC, rhlch were sold for and on behalf of the petltloner, wao

100 percent. That lncw shonld have been reflected on the

corporate returna but neg not.

29. No portlon of the roarkup or Lncm or profitg earned

oa the petlttonerrs lllegal eales of Robltussln AC was reported

ln the corporate franchlee tax retutrrs ftled by the petltlo'ner

lD 1967, 1968 and 1969.

30. Fetltloner hag alleged tn me of 1ta ergucnte ln

Chls cace theE at leaac so@ portlon of the Robitussln AC was

reported ln thelr dally caah reports under the tten tiolacclleneoustt.

Ttrls Court flnds no ev(dence rhatso€vrlr to support thp pctl-

tlonerre poattlolr. H8d that been the casa, ouch geleg rhould

have becn recorded ln the Exeupt Narcotlc purchasc Book and no

such ralea for Robltuesln AC appear ln chet book aftcr L966.

Thts court ftnde .. r fect thrt ths galer of Robltusrln AC ere

not tncluded under the {ccrl ,blrcell8neougil.
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The Court concludes as a maEter of law that the facts

clearly support a f indlng thac Che pettt loner, actlng chrough

lts offtcers, agent and/or eoployees, gurchased Robttusstn AC

at wholesale for the purpose of resell ing lc lnEo che l l legal

narcotlc trade. Moreo\rer, it seems lnconcelvable that only

Rtchard Rosenberg, the Vlce Prestdent eras tnvolved. Jerry

Roeenberg, the secrecarT-Treasurer of che petlcloner had access

Co the books and records of the corporatlon and the Court lc

satlafled that he knew of ltg lllegal actlvltles and unreported

lncone. It ts noted that one wltness tescLfled that he purchased

Robltugstn AC froo Jerry Roeenberg. For the offlcerg of thle

corporatlon not to have knorm of the lllegal actlvltlee of the

corporatlqr would heve meant that they wolld have had to cloae

thelr eyeo to hlgh expendlures made by the petitlmer for the

purchaee of Robltuegln AC. Moreqver, they world have had to

cloge thelr eyes to the large quantltlee of Robltuseln AC

betng brought lnto and belng removed from the p€tltionerfg

dnrg 8tore.

There ls aleo the facc that MPD undercorrer offlcers lrere

uoable to purchace Robltussln AC at e tLm when petttlonertB

offlcere and agenta had lt wlthin thelr control and custody.

Agatn tt la Laconcelvable that the offtcers, tncludlng Jerry

and Bicherd Roeenberg, would not havc known of that fact.

Rrrthcrmorc, lt ts lnconcelvable chst the offlcers wcrc not

&rre chat salcg of Robttugsln AC were noc belng rGported ln

cltbcr the prcrcrlptlo salea books or che Excnpc Nercottc

t
H
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'  hJrchase Book. The record reveals chac no eal.ea of Robltussln AC

had been reported ln the ExernpB Narcotlc hrrchase Book since

1966, a further lndlcatlon that the corporatlon through lts

off lcers had made a declslon tn L957, 1968 and 1969 to enrer

lnto the t l legal trade and sell lng of Roblcusstn AC.

rn addlt lon to the above, !t  wotrld be necessary to stretch

the lnaglnatlon to beLleve that the off lcers of the petlcloner,

lncludlng Rlchard and Jerry Rosenberg, dld not quesclon the

increase ln purchases of Robltuseln AC fot L967; 1968 anci 1959.

The fucts suPPort the concluslon ttrat the pnrrchaees nere made

otrr, of the ftmds of the petltloner and that lnvotces $ere

addregeed to the petlt loner. Laat, Rlchard Rosenberg testl f led

that the eales were nade for and on behalf of the petttl,oner.

under the absve factg, lt te clear that the reepondent

haa establlehed, by oole than a preponderance of the evl.dence,

that the petlctoner engaged ln the lllegal sale of Robttuestn AC,

thet the petltloner falled to report the lncoc earned on those

galeg on lta Dtgtrl.ct of Coluuble Corporate Franchlee Tax Returrr

and that the deflclency aoseEsnent, whlch the Court rmderstande

reflects a narkup of 100 p€rcent on lllegal Robttugsln Ab eales,

1g correct.

Trrrnlng to the fraud penaltlee, che court concludeg ag a

Datter of lar that the rerpondent ha8 prorrcd by clear, corwtnctng

erd unequlvocal evLdenca thrt the petltloncrrr actlon, ln nog

reportlng tte lncc cerncd r8 a reeulG of lta lllcgel rrlcr

of Roblruscln AC ras rlllful and aade wlth tntent to dcfErud

the Gwerrunc and evade thc pa)rnent of taxer ln 1967, 1969 end
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1969. obvlously, the petlt toner dld noc aant to report ealea

and Lncone which lt  recelved chrough lts t l legal operatLons.

Its offtcers rent to great lengths co cqver up the operatlon

lncludtng not sel l lng Roblcusstn.AC orrer-the.icouncer throrgh

the exernpt narcotlc procedures. petLtlon€r ln naklng the eales

of Robltussln AC was requLred to have Ehose sales recorded

ln the Exenpt Narcotlc Rrrchase Book. The.court f tnde, that

che petttlo'ner, actlng through its officers and agents,

dellberately and wlrl ful ly fal led to record those sales.

Moreover, lt 1r noted that the Exempt Narcotlc 1\rrchase Book

whlch was returned to the possessLon of the petitl.oner has

slnce dlsappeared. rt follows then that the reepondent

correctly assegsed fraud penaltles pureuant to D. c. code Lgl3,

f 47-1589b (b) .

It 1g hereby

ORDERED that the reepondent shall subntt I proposed order

conslstent wlth theee flndlngs and concluelone of law rlthtn

ftve days of the recetpt of thia order and at the sam trne

shau forrard a copy of the propoeed order to'both co'neel

for the p€ttttoner. Fetltloner ghall thereafter, olthln flve
daye of recelpt of the propoeed order, note any obJectlons to
the forn of the propoeed order. Any cuch obJectlons rrst be
to rrltlng and rusr be ftred rlth the court wlth coprer to
relpondent. upcr fetlure of the petlclqler to obJect $lthtn
thc ftve-day perlod, thc court $t1r enter rn a

ORDER-
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Coplee to:

Sylman I .  Euzent ,  Esq.
8401 Connectlcut Ave.
Cherry Chase, Maryland 2OOl5

Melvln Waehlngton, Eoq.
Asslstant Corporatlon Counsel
Dlstr lcr Buildtng
I{ashtngcon, D. C.

Copies ea.r. lot l  f  cstcio t- ' lejc1d
to- p ties ludicT7a-.llow fiI/.
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PETIJORTH PHARIIACY, rNC.,

PetLtloner

V .

DISTRICT OF COLT'MBI^,

Rcepondent

)
)
)
) '
) Dockec No. 2L79
)
)
)
)

FI LED

ORDER

Thlr Court entered an Order on September 21, L976,

afflrulng the tax asBelrsunnEs made by the respondent. That

Order regulred respondent to submlt a proposed order and

alro efforded p€tltloner an opportunlty ln whlch to object

to the proposcd order. Respondent gubnltted a proposed

order on Septerober 28, L976. Petitloner hae flled no objec-

tlo to tb propoeed order nor ha8 lt subuitted I propoocd

order of ltr orxr. In vlew of the sbove the Court adopte

the Declalm and Order eubultted by the reepondent, tncot'-

porates the cac a8 e pert of thla Order, and afflrns the

a8lcssment! Dsde by the reepondent and dlgmlsses thla appeal.

It 1! hereby

ORDE8ED that the aesessrnts oade by the reopondent ln

thl.r case rre afflrcd, and tt la further

ffiDEngD that the eppcel ftled by the pctitlornrr lt dcnl.ad

rnd dlrotrrcd.

iuurT fBll{

Drtcd: ocrobcr 33, :.Jt76



SUPERIOR COURTOF TIIE DISTI{ICT OF COLUI'II I t .A
TTL\ DIV IS ION

PETI,IORTH PHARI'fACY, INC.,

PeEt t i one r ,

v .

DISTRTCT OF CoLUMBTA,

Docket  No.  2L79

Respondent.

DE_CISI9N and ORDER

Thle case havlng come on for retr ial on Occober 6 and

7 ,1975 ,  a f ce r  remand  to  che  Super io r  Cour t  by  Ehe  D ls t r l c t

of Columbla Courc of Appeals, and thls Courc, on Sepcenber

2L,  L976,  hav lng encered lcs F lndlngs 0f  Faccs and Conclus

Of law, lt la by ttre Court thle day of

L976,

ORDERED:

(1). 'Itat a declgton tn Ehe above-captLoned caae be

and the lsne hereby ls entered ln favor of Ehe Reepondent;

md,

(2r. ftat the aseeslment agal.nec pettttoner of e

&flclcncy tn DlsCrtct of ColuobLa corporatton t'ranchlse

taxcs for che flacal ycars L967, 1968 and 1969 tn chc cotal

!@unt of $25 1328.6L, tncludlng penalclee and tnterett, et

!.3 forth tn the follortng'achedule, be, and the reoe here

1r, effltud:

$chedule of Taxes. Penalties and Intcrese
I l r te Tas 91.939.51
L967 Add-502 Penalcy; 969.76

Intercrr .o Ll27l72

lota l :  Tax,  Penal ty  and
Intcres t

436.39

ffi65-
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Tax
Add-50% Pena l t y ;
I n te resc  co  1  /27172
Toca l :  Tax ,  Pena l t y

InEeres E

Tax
Add-50% Penal ty ;
I n te resc  t o  L /27 /72
To ta l :  Tax ,  Pena l t y

Interes E

Tax
Off lcers SaIary -

Dlsalloh'ed
Add-502 Penalcy;
In re resc  co  L l27 /72
To ta l :  Tax ,  Pena l t y

Interes t
Less (conceded to be

pe t tC lone r ) :

and

a n d

( $25 ,300 .00 )

and

due by

1969

r969

$5  , 866  .  84
2 1933.42

968  . 03

g2.eg.?

$7,038 .19
3 ,519 .09

739  .00

$1 ,518 .00

759 .00
159 .39

$2 ,436 ,39

Recsp - 1967. 1968 and 1969

Tax
5o7. Penalty
Interest  to Ll27172
fotal: Tax, Penalty and

InteresC
Lcss
Total

$16  ,362 .53
8r181 .27
2 .302 .81

$25 ,846 .61
-1  .518 .00

JUDGE

?96.27



Coples to :

Sy lman  I .  Euzenc ,  Esq .
8401 Connecclcut  Ave.
Cheqy Chase,  Md,  20015

Melv ln  Washlngton,  Esq.
Asslscant  Corporac lon Counsel
Dls t r lcE Bul ld tng
Washlngton,  D,  C.

loptes aallod poggsst pFOt:ltO
to Doftlot ldlirstqo GDtto f,3_r
_ rqz$
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