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DISTRICT OF COLUMRIA TAX CQURT

FILED
;ig:;: 2} {53?22'5. Cortesi, Deceassd, ; 0CT 13 19!
Exceutor end’ SIrL srenan T bt
e " . - Pot‘it_lpn..rl‘,‘ % .
Cvee e ) - DOTK'T NO. 1734
DIZTRICT OF COLUMEIA,
) Respondent, ;

FINT'N03 0« PACT _AND OPINION

The assesaing sulhority of the District of Columbla
assensod three persons, as an uninecorporated buainanrs, a
franchise tax messured by net income for the period fronm
Jenuary 1 to Auvgust 1, 1952, and repressnted by a portion of
the ,ain arising from the sele of a lnrgo‘o’ric. building
which wes owned by the petiticnere prior éo {ts sale. The
petitioners contend that the aszst or sxavess 8013 vare *reld
more t£an two years; and thet the gain ia “"capltsl palin®,
and therefore not taxable within the meaning of Sections
L 7-1551e(1) and [ 7-1557¢(b)(11), District of Columtia Coda,
1951 Edition. On the othar hand, the respondent claimas that
the asreta involied woare held less than two years; nnd that

the feain is taxadle inccme,

Pindinrs of Fact

1. The petitionsr, Violet 3, Thoron, la an individual
residing in the District of Coiumbia, The petitioner,
Rozer Cortasi, {as the executor of the sstate of Louise 3,
Cortesi, who diled cdomiciled in New York on Auguvat 1, 1958.
The petitioner, Samuel Spencer {a an 1nd1vidunl roaiding in

the Distriet of Columbla, and an attorney st law,
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2, On Pebruary 1, 1951, the petitionera purchased Lots 825,
826 and 830 {n 8quare 141, City of Washington, D, €., imoroved by
& large offlcs buildinrg, known as the "Hurley-Wright Buillding",
and a three astory building adjacent thereto, and being premises
1600 B Btreet and 724 Righteenth Strset, Northwes®, reaspectively,

3. On January 31, 1958, the aforesald land and two build-
inges were sold for a price o7 1,456,156.91; and the gain to
the petitionsrs from the sale was $721,486,28.

ko Within two years of the aforasald ssle, that is to sey,
hetwsen February 1, 1956 snd Janusry 31, 1958, psrmsnent improve-
ments were nede to the Hurley-¥Wright Bullding as follows:

{e) Puiléing Irmprovements Mads in 15561 (1) Partitione

ing installed in certain portions of the building to divide

of fice space to sult tenants, ({1) Bome new electricel installa-
tions, particularly additiorel duplex cutlets, connsctions for
air conditioning units and the like, and ($14) Materisl and
labor to substantielly modermige of fices on twe flecors, by
substituting venstlan blinds for rcileup shades, Installation
of a new asphalt title, new pipe and rad{ation for plumbing end
heating, The cost of the i{mrrovements was $6&4,790.95, On

January 31, 1658 (date of asale) the deprecinted or net velue

wes 357{192f01f‘

{b) .Bullding Improvements Made® in 1457: Those

{mprovements conststed of, or involved the remodellin: of two

elevators. The tvo elevatora ware contlnuad in the same sharlt
as befors, the same rails and mueh of the old machinery was
utilised, Certein control machinery was changed, the cabe
ware replaced nnd supsrficial trinm at the lsndings was changed,
The cost of the improvements wes J55,650.00. On January 31,
1958, the depreciated value or nst valie was $51,528,70,

(¢} Alr Condittoning Equipment Bought in 19561

Certain sir conditioning equipment consisting of space or

vindow type oonditicners, end a smell duet leading from one
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of them were bought and installed in Hurley-Wright Builéing
in 1956. The totel cost was $4:,3.7.50, The deprecisted value

on January 31, 1958, was $3,659.14,

S{a) The total cost of the Hurley-Wright Building, with
the improvements mede in the years 1956 and 1957, detailed in
Pinding No. 4, was $887,124.0). During the yeare of ownership
deprecistion was tsken in the amount of $156,779.72, so thst
for the purpores of determining yeain for taxstion purposes
{both éodoral and Distriet) the basis, or deprecieted velue,
but not real value, was $730,344.31 on January 31, 1958,

(b) The total cost and thes depreciated value, but not

the real vasluve necessarily, of ths improvements on Janvary 31,

"31§58;‘v:i:a‘_rﬁiiov-t"

Deprecinted

Cost Value
Improvemants Made in 1956 # 64,790.95 $ 57,192.01
Improvements Xade {n 1957 $5,650,00 $1,828,70

£ir Conditioning Equipment ‘ ,
Bought im 1956 52247.50 20659.14

2124 ,788.45 $112,679.85

6. The cost of the HurleyeWright Brilding tc the peti-
ticners, without the improvements made in 1956 and 1957 waa
$762,335.,58. The Court 1s unable to find the value of the
Aurley«Wright Building either with or without the improvements
nede in 1956 and 1957, because thcre {s no evidence as to such
values, nor 1a it able to determine with any degree of accuraocy
or reality the velue of the improvemonts, or to what ex‘ent the
improvements increased the value of the b ilding,

7(a) On Janusery 10, 1961, the assessing authority of the
Distriet of éolnmbll assssasd the petitioners a deficlency {n
"unincorporated business franchise tax" in the amount of

$5,642,67, The tax was computed as followst

e o




i ®URIMCORPORATED PUSIRESS FRANCHISE TAX

Taxable Period January 1, 1958 t> August 1, 1958

Net Income, per Pom D-30 $ 3,440.89
Add1 hdditional Income & Tasllowadble Deductionst

Gain attriduted to sesle of asset held for

less than two years @ 112,85
Revised Net Income 0 .
Leas; Rxemption 2,904,1
Net Taxable Income ’ .

Tex € 5% ¢ 5,669.51
Less: Tax previocusly paid 25,8
Deficiency

EXPLANATION

e Geain attributed to sale of Assets $112,853.LL - Computed as
follows:

11,2 0

Ty - X $721,486.28 esss = $112,853.410

#s Coat of improvements held less then two ysars (Net Value),
January 31, 1958

Bullding improvements mads in 1956 $ 57,192.01
Building improvements made in 1957 21,221.20
Building improvements made in 1957 30,607.50
Alr Conditioning Equipment bought in 1956 6,032,00
Alr Conditioning Equipment bought 1a 1957 %%é,%o
Total »e $4dly, .
1 esuTote)l Net Valus of Assets 8614y

Cost $887,12,.03
Lesst Depreciation taken {n prior years 156 2
Total Net Value #se R .

soae Gaein on 8als -~ Reported Gein ss shown, per Schedule attached
to return.

# All geins from sale or exchange of properties other
than capital assets are taxable in full for District of Columbia
income tax purposes., Capital Assets are defined undar the
provisions of the Distriot of Columbis Income and Franohise
Tax Act of 1947, as smended, ss any property held for more than
two years."

(b) On January 25, 1961, the petitioners pald the afore-

s21d "unincorporated business franchise tax" together with

intarest ‘n the amount of $5620.6%, or a totel of $6,263,136,

8. This cesc was filed on March 20, 1661,
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Opinion

This case involves the sssessment of a 4eficiency in
franchise tax against three owners in common of & large offlce
building in Weshington, D, C,, known as the "Hurley-Wright
Building", and s three story bullding adjscent thereto. The
deficlency in franchise tax wes arsassed against the petitionors
s8s an uninoorporsted business under the provisions of the District
of Columbis Income ani Pranchise Tax Act of 15&7. which i{mposes
s francthise tax upon unincorporsted businesses in the same
manner as rrn;ohlno taxes are levied on corporstions,

At the outset it should be stated that the Court ia pressnted
with e unique situation which has given the Court trouble fn
'."de,te:r}uir'\xr{g"' how_ 1t ‘#70uld be met. The exposition of the matter
.rdQUiroahblaborntién;.' ) . .

The record diascloses th;t the petiticnep, Suﬁpel Spencer
1s & practicing attorney at law., The record doss not indicate
that he or the other petitiorners sver owmed any property other
than that involved herein, or were ever engapad in any commercial
uctivgi;.

The stipuletion of the evidence shows thet on Febrvary 1,
1951, the pstiticnars Viclet Thoron snd Samusl 3pencer and
Loulise Cortesi, now deo.ﬁizd, scquired Lota 625, 826 and 830
in Square 141, City of Washington, D. C,, improved by the
Eurley-wright Bulldin, and & three story tuilding adjncent
thareto., On January 31, 1958, they sold the land and buildings
as & single unit for #1,456,156.91, and reslized a pein from
the sale of $721,486.28,

During 1956 and 1957, permanent improvemsnta were made
to the Hurley-Wright Bullding which remained therein :ntil
the tuilding was sold,

Other pertinent facte ares the following: On January 15, 1961,

the assessing authority of the District assesscd the potitioners

(1) Chapter 15, Title 47, D, €. Code, 1951 Edition.

(2) Unless it can be essumed that the~ operated the Hurleye
Wright Building,

(3) Her exmoutor, Roger Cortesi, is a petitionsr herein,
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"airrtndhi;e tax ss an uhincorp;r-tod business, calling it an
"un{ncorporsted tusiness franchise tax®, in the amount of
¢5,642.67, which was an excias tax measaured by net income
resulting from the sale ~7 that portion of the Hurley-Wright
Building eonsieting of permsnant improvements made to the
bullding within two years prior to the seles, that {s to say,
during the perlod from February 1, 1956 to January 31, 1958,
The patition rs paid the tax on Jarmuary 25, 1961, plus interest
of $620.69, or a totel of $6,263.36.

As slightly bearing on ths matter : -sdistely under
consideration, it should be ststed that in the computation
of the franchise tax due in the auditors report of deficiency
in "unincorporated business franchise tax”, thare appeered by
way of & credit, the following:

"Lesst Tax previously pald $26.84"

The record is silent as to the kind of tax that was paid
by the pstitionera, It is, howevar, assured in thls discussicon
thet tha tex previouely (w13 by 104 petitizvrs wey & Jrendchise
tex., If it wes, trere Lz nothing in the record to show why or
for what activity it was psid, It might be assumad, purely for
nurposs affording the circumstances or situation most favorable
to the District, that the yotltionorc operated the Hurley-VWright
Bullding while they cvaeéhit. I they 414 operate it, they were,
of eourse, while opermrting {t &n unincorporsted busineaa, but
they css3nd to be auch when they mold {t, Ownsrship, jolnt or
{7 common, 1s not an activity amounting to an unincorporated
businese, except, of course, whare the parties are ongaged i{n
tha tuniness of buylns and sellin~ real or peracnal propsrty

in rosular couvrse of ectlivity., CP. Stone v, District of Colusbia,

91 0,0, App. D.C., 198 7,24 601, 80 W.L.,R. 1255. That {»s not the
aitustion here, Thise Court had occcasion to deal with this

queation in Ben Lar Assccintes, et al. v. District of Columbia,

D.C.T.C., Docket No. 1599, where the parties during ownership of

(4) There is no evidance that they operatsd the building,
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real property where sn uninccrporated business, buvt where this
Qourt held that upon sale that capacity or status ended, and

that tho proceeds of sale wers receilved by the ownsrs individ-
ually and as tenants in common, Upon appeal to the United States
Court of Appeals for the Distriet of Columbia Cirecuit the deciaion

of this Court was sffirmed, Per Curiam. District of Columbia v.

Ben Lar Assoclates, at al,, 104 U.8, App. D.C. 275, 261 P.,28 376,

86 W.L.R. 1038, 0f particular and psrtinent application !s the
excorpt from this Jcurtts apinion in that case following:

"If the occnduct of an individual did not megsure up
to an unincorporated busineess, it dild not tscome 20 by
being done by & partnsrship or any othsr entity (other
than = corporation, of course), If sn individuel should
buy an spartnent bullding, he would not in thet transaction
or &t that point be carrying on an unincorporated business.
If he ahould lease the bullding to some person and take no
part in its operation, he still would not be carryinz on an
unincorporated businsss, Diatriet of Columbia v, Pickford,
86 U,8. App, D.C. 17, 179 F.2d 271; Zgnne v. Minneapolls,
supra, If, however, he should decide to operate the bulld-
ing with the supplying of services, ctc., elither by nimselfl
or through an sgent he would be engagsd in an unincorporated
business, Distriet of Columbla v, Piekford, suprs, CF Flint
v, Stone Tragy bo., 220 V.3, 107, 31 8,0¢. 342, L.Ed4,
389, Ann, Cas. 1512 B, 1312; Littlonnles v. District of
Columbia, 75 U.S8. App. D.C, 388, 130 F.2¢ 4OZ. IT after
holdl s the property for some tims he should rsell the same,
the unineorporated business in the case last mentioned would
end, The aale transactlon would not be en unincorporated
busineae, It would be morely an individual selling property,
who would be required to report and pay sn income tax upon
any taxable galin. The fact thet he wns engaged as an un-
incorporated businseass during his ownership of the apartment
buildin; would not legelly subjset him to an unincorporsted
tusiness franchise tax messured by the gain from the sale.”

The Ccurt i1s convinced that the amssessment cof a defliclency
in frenchise tex against the patitliorern wss erronecua. If they
ware subjsct to any tax it was an incomse tex, except that the
exeoutor of the sstate of Louise 8, Cortes!, lecoased, would not
pe lisbls for any tax since the dscadent was apparently domielled
snd reelding in New York,

Two difficulties pressnt thamselves to thie Court at this
point. The first relastes to the power or authorits of the
Court to consider and decide the guestlon of the validity of
the franchise texes in view of the facet that the pestitioners

have not reised the question of their status as an unincorporated

business or as to the propriety sssessing n franchise tax on that

basis,




Rule 7(a)(B)(4) ol tals Court, as doos Rula 7{a)(B)4 of [

the Tax Court of the United States, provides that the pggition
contain "Claar and conci{se azsignnonts of sach and every error
which the petitionsr alleges to have been committed by the
acseseing suthority®. The Tex Court of the United States has
repeatedly ruled that issues not reilsed by the pleadinags cannot
be considernd by that Court, the latest case invoulving thret

principle being Peter licavoll, Memo. Op. Aug. 15, 1956, Doc,

58056, 15 T.C.H. 998, See also Harmelta, Practice and Evidence

raigre the U, 8, ®oard of Tax Aopcals, 3~ction 65, po. 89 and

G0, It has besn the practice of this Court to follow the
rulings of the Tax Court of the 'nited Stetes whare, as here,
the rules are identical,

On the other side of the coin 13 & case, which when
snslyred, reqvires the Co'rt to consider and decide the question
wiieh presents itsslf, even thoush ~ot presentsad by the petia-

tionara, In Trustres c7 8t

o
.

gtriet o

Toiumrie, GG TR, ap, . DD Th, i Fuzs ey, E2ov,L.R,. 813,
thare vere involvel resl eatate taxes for two ymars on church
property, which the Tistrict contended was nct uned for church
‘§pﬁpoébé.‘Fnt~lo‘éhtein-revgnuo,'-d;‘congpqueﬁtly taxable. The
“sole hwestioﬁvor il;u; pfesaﬁtad in ¢t 18 Coirt by the patition
was the uee of ths properts ‘vring the two ysers, rnd no other
1s8uc vnr rainmed, dbriefed or er;ued In the Tnited Stnteas Court
ol Apuveals on appeal frem a Jecieion of this Covrt holding that
the property H‘i’?Ot being " red for religlous purpores and waa,
therotore, taxnbio. The '""nited States Court of App-als alfirmed
the 44clalon of this Court as to the second taxalLle yosr, but
raverr~d the docisi{on as to the firast ysar on the grouné that,

alnce the correct procedure for reetoring thaproperty to the

rent rolla ané for snme~amcnt hed not been complioed with, the

(5) The use end other circumatances of cocupancy were the
same for both years.
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tax was invalid and thould bas cancelled, The decislon of this

Court, apparently, was reverssd, becauss it ahould have decided
the question of the propriety of the procedvre and held the tax
invelid, notwithstandlng the {ssue wae not raised in this Court,

The Court does not believe that it should make the same xistake

or commit the same oerror in this case; and that it should consider

and decide the question num sponte, Two ceses, W:ile somewhat out

of line, do support the position which the Court belleves it

should teke., FHenry P. Coohrane, 23 R,”.A, 202, in which a

reductiocn in pstitionerts grose income waa ordered although
the cuestion wae not reilssd and no requeat for the reduction

var made; and ¥, H, Tenclev & Co,, 23 R.T.A, 1297, in which

certain deductions from {noome were allowed, although not
claimed in the petition,

The Cour believes that {t should decide t“e questlon
presented; and that the ruling should be that the franchise
tax assessad acainst the petitionsre #s an uninecorrarated
vusiness wes invel (4ly aseneesd nnt s 00t be reatslied,

While the income tax con iIndividuels end the franchise
tax on ¢orporstions and unincorporasted tusisesses are levied

by tha same aet, the taxes are diffarent, Plint v, Stone Trecy

Co., 220 11,3, 107, 55 L.8d4. 3139, 31 S,Ct, 342. This Court "may
affirm, cancel, reduce or incrense”™ an assess=ment, "t it c¢annot
assazc s tax or a deficlency, an?, therafore, carnot asness an
intom> tnx on the zain from the rele against the two restdeant
petitiogfln to taks the place of the frnnchEZl tax, - Whils it

was held in Hosmer v. District of Columbin, 77 U,3, App. D.C.

293, 135 F.24 654, T1'V.L.R.'932; aad Hamiltoa Yatlonal Pank

v, Di<trict of Columbia, 85 1,5, Anp, N,C. 1N§, 176 7,29 624,

77 w.L.P., 1102, that ths than Board of Tax Appeals, was "u

constituent membar of the ages«aine authori'.y", Congress in

() Vioclet S, Thoron and %amual Spencer,
{(7) It so happeas thst the rate of tax would be the same,
nanely, 5%,
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(8)
the Aot of July 10, 1952, making the Doard tho Tax Court, took

away that administrative function by declaring that "The snid

District of Columhia Tax Court shall not ba deemad or 9514 to

be & conatitusant member of the anssssing cr tho taxing authority

of the District of Columbia & & #.,® This case is quite different

from Distriect of Columbi{a v, Gallant, Incorporsted, 0.8. App.

D.C. ____, 290 P.2d 745, where 1t was held that this Court should
not be precluded from determining the validity or smount ol a
frand-1se tax, notwithstending the lack of a proper formuls for
the apportiomment of net income of a multi-state business, The
Court in that case was not called upon to assess a tax, dut
sctually to "reduce or increa+a™ a tax slrsady ansesasd ty the
asseasing suthorlty of the Distriet. A different tex vas not
involved,

In view of the ruling that the msses-msnt of s franchise

. pnx’gruinsi,thq»pctitionaru.cn'nn unineorpofytod businsss was

- illcénl, 1t would not be proper for the Sourt te deride the

two fraues ralssd b otrE CovIVTon, nerely, woerrer tne pxin
‘rom the sels of that partion ol the Hurley.¥right Building
consisting of permanent lmprovements was taxable, as & faln
from the ssle of nonecapitel sssets; eand whether the method
of apportioning the galin between the parts of the bdbuildine
Mes proper.

For the ressons atated the Court holds that s franchise
tax for the calendar year 1958 in the amount of $5,642.67,
plus interest in the amount of $620.69, or a total of ?%h,263.36,
was srroneocualy assensed szainat and collected from the petl-
tioners, and should be cancealled; and that the petitionern arse
entitled to a refund thereof, with interest thsreon st the rate
of 4 per centum per annum from January 25, 1961, to date of

payment of refund,
Peclgion will be entared for pstitiocners,

%?2555225335:99”*
©. Vo Morgan, Judge.

{87 See thlrd paragreph In Section L7-<402, U. C. Code, 1651
Edition, 8upplement VIIIX.
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(8)
the Act of July 10, 1952, meking the Doard the Tax Covrt, took

away that sdministrative function by declaring that "The sanid

Diatrict of Columhia Tax Court shall not ba deeamed or iéld to

be & constitusnt member of the assessinz cr the taxing authority

of the District of Columbia & © #.™ This case {s quite different

from District of Columbf{a v, Gallant, Incorporated, 0.8, App.

D.C. ____, 290 P.2d 745, where it was held that this Court should
not be precluded from datermining the validity or smount ol a
frand-lee tax, notwithstanding the lack of a proper formula for
the apportiormment of net income of & multi-state business, The
Court in thstl case was not called upon to asseas a tax, dbut
sctuslly to "reduce or increa<a® a tax already assessad bty the
arsoesing authority of the Distriet., A different tex waa not
fnvolved,

In view of the ruling that the msses-msnt of ‘& franchise

) pax'pf-ingf,thquotitlonaru.nl‘cn unlneorpoégtod busineas was

T 1llezsl, 1t would not be proper for the Court te deride the

T¥s Issues raigad by owry poVIUNc, marely, woginer the pein
from the esels of ttat portion of the Hurley«¥right Buillding
consisting cof permanent {mprovements was taxeble, ae ¢ fFain
from the ssle of nonecepital sssets; and whether the mathod
of apportioning the ygein between the parts of the builldine
was proper.

For the rescsons ststed the Court holds that e franchise
tex for the oalendar yeer 1958 in the smount of $5,642.67,
plus interest in the amount of $620.69, or a total of 16,263.36,
was oerroneously sssessed sgeinat and collected from the peti-
tioners, and should be cancelled; and that the patitionern are
entitled to a refund thereof, with intereat thareon st ths prnate
of 4 per centum per annum from January 25, 1961, to date of

peyment of refund,
Pecleion will be entered for pstiticners.

50. ;. Morgan, Judge.

(8} See thipd paragraph In Nectlon 4=V, Do Ui Tode, 1551
Bdition, 8upplement VIII,
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