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FINDINGS CF FACT A™D GPiJIQ!

Jour persons tc . ether acquirza perccls of rcal estate
and gasoclated thicmselves under the nome of "Een Lar Associates."
They subsequently sold the real ostete at a profit. Tue Asscscor
doterminca that the transactliors ty the four pcraons wers car-
ried bty an entity in the nature of & partn. rship or Jjoint ven-
turae; ond that such ontity was an unincorporated business and
lialle Jor o frarchise tex under the Dictrict of Columvla In-
come and ‘ranchise Tax Act of 1947 (Chantcr 15, Title L7, D. C.
Code, 1751 &ditfon). The petition>rs contend that the transec-
tions involving tho acquisiticn and disposition of the real es-
tate v.es carried cnrn oy them os individveal teonants in cogmon, and

tuct tiz profit thierefrom was taxalle as net Income rocelved 1y

individouals,

'inGir;-s of ract

1(a). bDen Lar Associstes is an associction of the
forr individual petitioncrs.

(v) The petitionzr, hLarry itlrach, is an individual,
ro-lain, in the District of Columclia. iic is marriecd. iils wifc
1s Ica uirsch. He 1&g anga ed in the retail liguor busincss in

pertnership with tre petiticner, Lyman Avroalin., ¢ has no real

estrto oroiicrts or business chrance btrogur's liccnse.




{(c) The petitioner, Jacoov lLirsch, 1s an individual,
residing in the District of Columbia., He is engaged in the
profession of dentistry. @e has no real estate xx broker's
or business chance broker's license. He 1s the brother of
tte petitioner, Harry Hirsch.

{(d) The petitioner, Hyman Avrunin, is an individual,
residing in the District of Columbia. de 1s enZa;ed as a part-~
ner with the petitioner, Harry iirsch, in the retail liquor
business. He has no real estate troker's or busineas chance
broker!s license.

(¢) The petitioner, Herman F. Bernstein, is an in-
dividual, residing in the District of Colunbia. He is engaged
in the profession of dentistry. Ile has no real estate broker's
or business chance broker's license,

2. None of thne potitioners s0ld any real estate,
other than that here involved, from the year 1949 to the pres-
ont time.,

3. The four petitioners are close friends and asso-
clates. The petitioners, Jacob Hirsch and Herman F. Bernstein,
btoth dentists, have confidence in the business acamen and Judg-~
ment of the petitioners, ilarry Hirsch and dyman Avrunin, and
follow the lattera! suggostions and advice as to investment and
busineass matters relating thereto.

L(a) Some time prior to the year 1947 the four peti-
tioners assoclated themselves in the purchass ol lot of ground
improved by & small store at the corner of Twenty-first and E
Stroets, Northwest, Washington, D. C., which they acquired as
tonantg in common in equal interest. Tne store building was
demclished and an office building wes constructed in its place

and leased to The Natlonal Academy of Sciences.
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(b) In the acquisition, improvement and operation
of the aforcsaid property tne petitionors used the firm or
trade name of "Stanley Associates.“(l)

(¢) The rent from the office bullding was and
still 1is collected by a real estate agent and divided in four
varts, one part being sent to each of the petitioners.

S(a) In 1951 the petitioners, under the direction
of Jacob . !lirsch and Iiyman Avrunin, began the acquisition
of a group of contiguous lots of grouid in Square 81, Wash-
ington, D. C.

{b) On May 1, 1951, Philip Diatz and wife conveyed
to tre four petitioners as tonaits in common Lots 76, 77, A. .
61, C1% and 818 (as designated for purposcs of taxation) in
Square £l. On the sare day tho individual petitioners, and
the wives of 3ll of them, exceot Herman J. lernstein, who was
urmarricd, executed a deed of trust conveyin: the above men-
tioned lots to trustes to secure a losn of $60,000, used as
a part of the purchase price thereof.

(¢} On September 5, 1951, John Mosley and wife
conveyed to the four fncividual petitioners as tenants in
cornon Lot £17 (as designcted for purposes of taxation) in
Square 81. On the same day thes four individual petitioners
and the wives of all of thea, except Herman J. Berastein, who
was unmarried, executed e deed of trvst conveyin; Lot 817 in
Square 81 to trusteos to secure a loan of 310,000 used as a
part of the purchase price thereof.

(d8) On September 25, 1951, Nary I. Higginson con-
veyed to the four individual petitioners as tenants in com-
mon Iot B15 (as designeoted for purposes of taxation) in

Squarc 81. On the samé'day the individval potitioners and

(1) Sontimentally so called after a baby boy Lorn to one of
tho petitioners about tihe time of the acquisition.
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tha tie wives of all of them, except Herman J. Dernstein, who
was urmarried, executed a deed of trust conveying Lot 815 4n
Square 81 to trusteos to secure a loan of 38,500, used as a
part of the purchase price thersof.

(e) On HMarch 26, 1952, Bernice L. Grear conveyed
to the four individual petitioners as tenants in common Lot
€13 (as designated for purposes of taxation) in Square 81.

On the same day the four individual petitioners and the wives
of all of them, except Herman J. Berustein, who was ummarried,
oxecuted a deed of trust conveying Lot 813 in Square 81 to
secure a loan of $9,000, used as a part of the purchase price
thereof.

(£f) Upon tle completion of the last of the above
descrilbed transactions the four individual petitioners owned,
as tenants in comnmon, accordin; to the record of transfer, a

rectangle of ground comprising lots in Square 31 as shown on

the following:
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6. The purpose of acaulsition of the sevoral lots
of ground comprising the above detalled roctangle was to ac-
qulre a parcel of ground of size and shape practicelly suf-
ficlent for the constructlion of an apartment bullding, to
be owned and operated by the petitioners.

7(a) At the time of the acquisition of the afore-
said land the individual petitioners associsted themselves
under the trade name of "Ben-Lar Assocliatca®" , and there-
efter all transactions relating to thae property, except the
nereinalter mentioned contract of snle, were carried on in
that name,

(b} Several of the lots contcined an aspartmont
hiovse and othor rental structures, and several comprised an
auvtomoblle parking lot. All pleces of property were leased
in the name of f£en Lar Associatos.

(¢} The rents received from the property werc paid
to Ben Lar Assoclates and deposited in a bank account in that
name. After payment of expensss, incident to the conduct of
the venture, the net rents distributed to the mombers of the
Associction by one of them, who was designated as the man-
ajzer or supervisor of the venture.

(d) Application for rent jincrease was mads to the
Administrator of Rent Control in t"e name of Een Lar Asso-
clates.

(e) All financiel and vookliecping records and ace
counts rclatin: to the pronorty were kopt in the name of ben
Lar Asroclates.

(£} For the 7year 1952 Ben Lar Assoclatos filed
with tlie Aaseasor an "Unincorpourzted Lusiness rranchisoe Tax

aoturn® in which it was dosl; nated as a partnership formed

St11l sentimental, the individual p:ititiorsrs concolved
tho namwe "Lon~Lar™ by combinin;; the first sryllatles of
the namos of two sons of one of the individual peotitioners.
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in Kay, 1951, and in which net income of $2,868,10, bassd
cn rentals from real property, was reported,

(g) On August 19, 1952, there was executed an

authorization in the language following:

"4, L. Rust Company
1001 15th Street, N. W.
Washington, D. C.

Dear Sir:
You are hereby authorized to offer for
- sale my property being lots 76-77-A-E-813-
811 -815-815-817-818 in squars 81 of the
D. C. for the sun of $20.00 per square foot,

We will pay a real esatate commission of

5% on the first $50,000 and 3% on the balance
of the sale price as based on the rate of $20.
per square foot. This authorization will ex-

pire on September 5, 1952,
Vory truly yours

Hyman Avrunin, J. E. Hirsch,
Harry Hirsch, Herman Bernstein,

a psrtnership
8/19/52 By Hyman Avrunin®

(h} On January 7, 1953, tbere was sent to
Harry J. Benachowski, o/o National Parking Service, the
notice to quit possession of the parking lot following:

"Dear Mr. Benachowski:

This will advise you that the premises
known as vacant ground, the same being prem-
1ses 2130 F Streoct, N. W., in the District of
Columbia, (known for taxation purposes as
Lots A, E, Rear 76, 77, 814, 818 in Square
81), has been sold. Settlement was effective
January 6, 1953, and pursuant to the terms of
the lease agre:ment between us dated July 19,
1951, under which you hold possession of said
premises, we hereby give you notice to remove
from and quit the same upon the expiration of
S8ixty (60) days after date of the sarvice of
this notice upon you.

Very truly yours
BEN~LAR ASSCOCIATIS
By Harry Hirsch"

—
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8(a) The authorizatlion set forth in Finding
7(g) was given co H. L.Rust Company by the petitioner
Hyman Avrunin without any expectatlion of selling the rec-
tangle of land at the price mentioned in the authoriza-
tion, widch was more than twice the cost thereof to the
four individusl petitioners; and was so fixed because
the individual petitioners were not anxious to sell the
property since tlrey had acquired 1t for the purpose of
erecting thereon an apartment building, and were aston-
is1ed when there was submitted for their signatures the
cuntract of sale described in finding (b) hereof.

(b) ©On September 3, 1952, the four individual

petitioners and the wives of all of them,except Herman J.

Bernstein,who was ﬁnmarried,entorod into a contract with H. L.

6(a)
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Rust Company, as agent for an undisclosed purchaser, for
the sale of the above described rectangle of ground in
Square 81 for the price cf 350,000,

9(a) On January 7, 1953, the four individual pe-
titioners, and the wives of 8ll of them, except Herman J.

cernstein, who was unmarried, by decd conveyed tho land com-

prising the sbove described rectangle in Square 81, with ime’

provemonts, to the Potomac Electric Power Company.
(b} Upon the settlement of the transfer above de-
tailod the net proceeds of the sale were distributed equally

by the title company directly to the four individual petli-

tioners.

10. For the year 1953 Ben Lar Ascoclates filed
with the Assessor a "Pngtnership Return of Income® in which
it reported the receipt of net income of $174,407.72, rep-
rcgented by the pain from the sale of the ebove described
rectangle of ground in Square 81, and in which it weas re-
ported that there had been distributed by Ben Lar Associates
to cach of the individual petitioners the sum of 33,667.67.

11{(a) Upcun receipt of the partnership return the

office of the Assessor sent to the addressees therein the

letter following: " 27, 1955
June »

File Yo. 14277
“easra. Jacct tirsch, Hyman
Germstein, Harry lilrsch and
Hynan Avrunin
T/A £on Lar Associates
2123 E St. M. W.
Washington, D. C.

Gentlemen:

This office 13 rcviewin; your District of
Columbia Partnership retuvrn for the year 1951.
It 1s requested that the following information
be furnisned:

(1) Copy of Partnaership Acre-ment.
(2) Copy of Dalance 3Shoets at loginning
and end of taxapbl:e year.
(3) Locaticn of propoerty or propecrtles
s0ld as reportad 1ln Schedule A of
the Partnarship retum.
Very truly yours
J. C. Raedy, &xaminer
Income and Franchise Tax Division."
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(b} 1In reply to the above recuest the petftionerst
cortified public accountant transmitted the letter followins:
"June 30, 19SS

Government of the Dietriet of Columbia
Income and Franchise Tax Division
0ffice of ths Assessor
Room 2033, Municipal Center
Washington, D. C. .
Re: .Een Lar Assoclates
File Yo. 14277
Gentlemen:

(1) Please be advised that 2en Lar Associates is
a Jolnt venture, with the assoclates, Jacob
Hirsch, idyman Bernstein, Harry Hirsch and ilyman
Avrunin sharin; equally in the vonture. The
net rents are distributed equally to the asso-
ciates, The proceeds from the sale of the prop-
erties sold were distributed equally to the
four associatos.

(2) Copy of the balance sheet at beginning and end
of taxable year 1953 is enclosed.

(3) The properties sold as reported in Schedule A
of the Partnership return are as follows:

8-2130-34 F Street, N.W. Lots 76, 77 ae, 81,
816-818, 8QGe 81

b=-21 F Street, Y,W. Lot 817
c=212 F Street, N.W. Lot 815, sq. 81
d-2128 F Street, N.W. Lot 813

Yote: Lot 67-68-69 aq. 81 lmown as 527-29-31 Johnson
Court, N. W. 1s still owned by Ben Lar Associates,

If titere are any further quesiions, please con-
tact the undersipgned.

Very truly yours
/s/ Charles &, Yiller
John berg end Company"™

(c) Attached to the lotter from the certilied pub-
lic accountant is the compsrative balanco sheet of Len Lax-

Assoclates following:
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DEX LAR ASSOCIATES
COPARATIVE CALATICE SEEET

ASSETS JAMUARY 1, 1953 DECENEER 31, 1953
Real Zstate 4165,877.75 57,735.35
LESS:Depreciation
of Bulildings 4, 1460.92 -
DEPRZCIATZD VALUE OF R3IAL ESTATE $161,416.53 $7,735.35
Cash in Bank 1,495.60 1,000.98
TOTAL ASSHTS 3162,912.43 $8,736.33
LIABILITIES

Mortgn es Payavle 86,156,11 6.8
NET WORTH T16,155.38 ‘

12(a)  Each of the four individual retitioners filed

income tax returns with the Assessor. On each return ti.ere

was roported income in the schedules and in amounts as fol-

lows(J):
SCYEDULE D.- GAINS AND LOSSES ‘RO SALES
DR EXCHAYGES OF PROPHRTY QTHER TiAN CAP-
ITAL ASSTS (L)

Description : Gross sales : Cost or othar : Gain or

ol property

price basis

:
Loss H

Scred.attached:%19,000.1l;  :%19,762.08 :(Loss) T781.9k:
;] .

" : 10,596.20  : 12,713.75
Total net gain or loss

:(Loss)2,117.55;Loas 2899.47

SCHEDULE E - IHCOME rROli PARTKIRSHIPS, ES-
TATES A'D TRUSTS, AYD OTH R SOURCES

1. Name and address of part-

norship, syndicate, etc, son Lar Assoclatzcs,amt.fl3,667.61
Stanley Associates " 1,659.72

3+ Incomo from unincorporated

business 4,h54,67

(b} The "Schedule attached® in Schedule D of the

ret.urn was of stocks, bonds ard other securitles, and did not

relate to the real estate here involved.
{c) The individual petitiovuers paid income taxes

for the year 1953 computed in accordance with the recport of

(3]

The sxcerpts following are from the income tax roturn
of ilarry i!irsch, Tha roturns of the othersa ac to cape~
ital gains are substantially the same, and ldentical
a3 to income from partnorsnipsa, etc.

(4)

"Capital Assets are thosa heold for more than 2 years,
The sain from the 3sale of non-capiteal assets only is

taxable.

/\
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income in their individual income tax returns, respectively.
The total amount of income taxes so paid by the four indi-
vidual petitioners was $i,769.06.

13. In addition to the above described rectangle
of land in Square 81, the individual petitioners, under the
name of Ben Lar Assoclates, owned and leased, and still own
and lease, as a parking lot for about 12 automobiles, Lots
67, 68 and 69 fronting on Johnson's Alley in that square.

14. The Assessor determined that the associlation
of the individual petitioners under the name of Ben Lar As~
sociates was an unincorporated business within the meaning
of the District of Columbia Income and Franchise Tax Act of
1947, and on February 7, 1957, assessed ten Lar Aasociates
and the four individual petitioners a franchise tax for the
year 1953 in the amount of $8,483.53, plus interest in the
amount of $637.63 or a total of §9,121.16, subject to a
crodit for the total cmount of incoms teaxes paid by the four
individuval petitioners in the smount of &l,769.06, or a not
amount of $4,352.10. On March 7, 1957, each of the individ-

ual petitioners paid one-fourth of said net amount or

$1,088.02°.

14. This proceeding was filed on May 17, 1957.

Spinfon
The four individual petitioners are friends,

They associated themselves in saveral Jjoint ventures. The

name "Ben Lar Associates" was adopted by them in connection

with the property and the Jjoint venturec here involved. Two
of the individual petitioners, Harry liirsch and Hyman

Avrunin, are partner; engnged in the liquor business in

(51
Two of the individual petiticners paid $1,0588.03.

10
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the District of Columbia. The other two individual petitioners,
Jacob H. Hirsch and llerman F. Bernstein, are practicing dentista
in the District. ilarry and Jacob Hirsch are brothers. The ine
dividual petitioners jointly acquired a tract of ground in the
District of Cousumbia and solé it within a year at a substantial
profit, They reported the gain and pald income taxes on their
proportionate share thereof, reapectively, as individuals., The
Assessor determined that the petitioners in respect to that trans-
action were engaied as an unincorporated business, and assessed a
franchise tax against them for the privilege of engaging in or
carrying on a trade or business within the District. The peti-
tioners hore essail such assessment, vhich puts in issus 1its
validity. 2efore determining that issne, however, the Court
should review briefly the facts and clrcumstances relating to

the tronscction 82 which might throw some 1light on the businesa
character of the petitioners. As our Court of Appeals said in

Stone v, Distirict of Columbia, 91 U.S. App. DeCe 140, 198 F.24

601, "whether or not a particular course of conduct constitutes
cengaging in business must necessarlly depend upor the facts

involved," citing Hig ins v, Commissioner, 312 U.8. 212, 61 S.Ct.

%75, 85 L.Ed. 733.

Some time in the month of May of 1951 the four individual
petitioners, mostly upon reliance on the judgment and recommenda-
tion of tne petitlioners, larry lirsch ond Hyman Avruin, con-
ceivod the projoct of gradual or plecemeal purcheosgse of lots in
Scuare 81, Washington, D. C. of such shape and size practical
fcr tho erection of an epartment ovuilaing, and not for resale,

liey promptly begean to put such idea into effoct and by series
¢f purchases, and with their own funds and by financing they,

a3 tenarts in cor n, aeg irod in the years 1951 and 1952 a

numter of lots, constituting a roctangle of ground, In Square 81
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g

af

| e
4 Ll




QO O

sultabtle for the ere.‘lon of an apartment bullding.

The rectangle of ground acquired by tho four {ndividuvals
when purchased by them contained the following: (a) a omall
epartment bLuilding, wnlch was operated by tlie Jour individual
petitioners through a real estste agent; {(b) an automobile
parking lot not operated, but rented}ihe individual petitioners
through a real estate agent; and (c) three small dwelling bouses
not operated, but rented by the individual petitioners tarough a
real estote egont.

Shortly efter they embarked upon the project of the acquisie
tion of the rectangle of pground the individual petitioners assumed
tne name of "Ben Lar Assoclates®™, and thereafter all cnecks from
the real estate agents in payment of rents, or net rents collected
were mads parable to the order of ben Ler Assoclatos and deposited
in a benk account in that nane., Such rents or net rents were used
to pay interest on borrowed purchase money, taxes, curtails of
loans and other expenses, and apparcntly from the record hothzng
oy the way of rental income wns personally recelvod by any of
tho four incdividual petitionsrs. There were, however, as corputed
for tax purposes, approximately $i4,000 of net income from all of
tiie proverties during the short period that they were held, used
spparently to reduce indesbtednesa and the like., Sevciral other
steps or actions were taken by the individual petitioners in
respect of the properties in the name of "Ben Lar Associates."

Although the individual petitioners merely received rentals

from the parkirg lot and the three dwelling rouses, and operated

. the apartment house only, they threw all of tnc rental income

togetior, reported it as recelived by an unincorporated business,
gnd paid o franchise tax th-reon; all in the name of "Ben Lar
Assoclates™, -

Soma time in August, 1952, aftor tho acquisition of all

the lots in the rectangle of ground had boen completed, a

-]lle
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reprocsentstive of Le L. Rust Company, ¢ r:al ~3tate bLrolkerage

firm, visited the liguor store of larry Hirsch and Hyman Avrunin,
and, finding the latter in, inquired 1f the rectangle of ground

was for sele and, if so, at what price. Nr. Avrunin, not being
interested in selling and for the purpose, perhaps, of discouraging
the inquirer and encding his importunity, informed him that the
property was for sale at a ridiculovs “igh price - Inf act, more
than twice as much as the individval petitioners had paid for it;
end signed an authorization to 49, L. Rust Company to that effect

in the manner following:

"HYMAN AVRUNIN, J. H. HIRSCH, HARRY HIRSCH,
HERMAN BERNSTEIN, A PARTNERSHIP

By Hyman Avrunin®

To the surprise of the individual protitioners thore was
sutmitted by He L. Rust Company to them & contract of sele of
the rectsngle of ground to an undisclosed principal for $$350,000.
The contract of sale was accepted and signed by each of the in-
dividusal petitioners and by the wives of three of them - one
being a bachelor, Shortly - ereafter the dced conveyini the
property to Potomac Electric Power Company, ‘he real nurcheser,
wna exocuted Ly the individual petitioners, as tenants in common,
and by the wives of three of them. One-fourth of the net proceeds
cf ssle was pald Girectly to each of the Individual petitioners
at the settlement by the title company in January, 1953. The
wame "Len Lar Associatos"™ did not intrude in the sals trensaction
from its inception to its conclusion.

Thc paln to the individual petiticners lrom the sale of
Lhio pronmertiea to Potomac Electric Powor Company was 5174,670.68.
Suchr gein was originally rcported and taxes paid es follows:
Fer thos year 1953 the potitioners, urnder the name of "zen Lar
Assoclates™, filod wlth‘tho Assessor a partnercsnfp ‘nformation
relurn disclosing distrioution to each of *“l.om one-fourth of the
«nin Crom the sale, Lhat is to say, 545,6067.07 to each. The in-

dividual petitioners oach (iled income tax returns with the

13~
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Assessor reporting tiae rececint of $I3,6067.67 with other income
from partnerships and paild incowe taxer accordinsly. Upon
aucit or exemination of the raeturns and otcer {nformation fure
nlshea him by toe petitioners, the Acseasor detarmired that the
v;aln Jrom the sale of the rectangle of ground was received vy
the petitioners, not as individuals snd tenants in commen, btut

b an unincorporated business carrled on by them under the name

of "sen Lar Associates™; and, accordingly aasessed them a franc-aise

tax for the privilege of engaging in or carr;ying on trsde or busi-
rerss in the District of Columtia, allowing as a credit ti.ereon the
total amount of income taxes which ‘her “r? previously paid.

It should bo added thiat soms wvears trior to the transaction
btere involvad the Towr petitlo-srs, as ten-nts in cormmon, acqrired
a8 lot of ground with improvements thcreon st the corner of 21st
and E Strcets, . W. Ther razed the lmproverests and erected
i~stead o office bu'lding which 1s rented tc the %stlonal
Acadom® or Sciences. One-fourth of the rent i:= ~-id directly
to nee of the four individuel petiticners, Thfy Go not operate
the brvlldirg or supply any cervices., That 18 Cone L. the lesazo.
in corctactlion with thet bLuilding e o titlormers call theuselves
"Sranley Aasoclicotes™.

Tre iniividual petitiorers, 2z tonants In cemmon, own tiree
lots which they have lcased to an individual for tle oderction
of an automotile periing lot. Tho thro3s lotz are locrted on
Jokrzonts Court, in Square 31, soiro Alstarce "run the rectan;le
«f ground here involved, They were acg !a’ tr -le $+7%vicdual
Jotitioners in April, 1952, The rents n e collect~? in the -anme
¢.' Ben Lar Assoclates, cnd cist:lbtvtel e fally to *he Tour ine
clvidual retitfoners. 1In relation to Lhe tiirce lote the Ine
¢lvicdunl petitionerg are -ot conducting ~n ajiccrsrrerted busle

n~eas, Zoane v, Minneapolis, 220 U.S. 157, 21 S.Ct. 3%%, 5 L,

zd. ka8,

el Y O ety
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The individual petitioners had varyin; views of their relr-

tionship, Some believed the were partnors, others merely inves-

ting tenants 1n common, sand their certified public account believed

them to be engaged in a jJoint venture. The Court Lelicves tnat
in respect of the pro ject conceived by the potitioners of buying
up land and bullding thereon an apartment, and the incidental
renting and oserating the property acquired in the mcanwhile wzs
a joint vent:-re, which was abandoned when they agreed to sell the
proverty. The Court does not beliszve, hovever, that the exact
rel-tionship of the parties is irmportant, but rether the natwre
of thelr -cts and conduct in relatiorn to the proerty in order

to determine wnether the gain fremthe scle of the preperty was
received ty the petitioners as four 1-dividuels or ty cn unin-
corporated pusiness within the meening of the District of Col-
umbia Income and rFfranchlse Tax Act of 19&7? which imposes a
frenchise tax upon unincerporated businesses for the »nrivilege
of enyeging In, or carr;in; on trade cr ‘usiness in the District
of Columbia, ™Unincorporeted buriness™ ic defined ir Section L7-

1574 District of Columbia Code, 1951 Edition, as follows:

fZor tha purpo~es of this article (not alcne cf this
title) and unlers otherwlsc¢ required by the contoxt, the
words funincorporatced pucinecs! mean any trade or busi-
necs, consveted or engarzod in by sny individusl, whether
resident or non-resldent, statutory or conmon-law trust,
cstate, partnsrsaip, or limlitod or spsclal partnership,
rociety, azsocistlon, executor, administrator, receiver,
trustee, liquidator, conservator, coruilttce assignee, or
Ly any other ontity or flduciary, otier tran e trade or
susinescs conducted or engased in by any corporation; and
Include any tracde cr business which if conlvcted or en-
2r;2d In by a corporation would bLe taxable under sections
[}7-1571 to 47-1571a. The words 'unincorporated businesst
do not include any trede or busiess wafch by law, customs,
or e*hics canrot be incorpcrated or any trade or businsss
’n walch more than B0 per centum of the ;ross iacome is
derivod {rom the personal services =ctually r-~ncered by
the individual or members of tha partn~rsaip or othar
erntity in the conducting or carrying on ¢f u«»; trade or
vucinwaa and in which capital is not a materfal income=-
oroducin; factor. (July 16, 1947, 61 Stat. 345, ch. 253,
Art. I, Title VIII, & 1.)"

(6)
Chaptor 15, Title 47, D. C. Code, 1951 Zditlon.
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It will be scen that in the definition th re 13 no dise
tinction drawn betwoen en indivicduval or any group entity. Thia
is true In respect of the operation of an apartment house. Soe
Section 8-1{f) of the Incume and Franchise Tax Regulations which
provides:

"Rental of Real Estate.

The operation of one or more apartment housss,
hotels, dwellings, boarding houses cr other bufléings
or perta thereof 1s classed as an unincorporated busiress
where conducted by aa Iindlvidual, partnerciaip or other
uninccrpcrated entity." (zmphasis supplled)

If the conduct of an individual did not measure up to an
unincorporated business, it did not occome so by beinzg done by
a partnershlp or eny other entity (ottnar than a corporation, of
couvrso), IS an individual siaould buy cn apartmsnt btullding, he
would not in that transaction or at that point be carrying on en
unincorporeted busincss, If he sh.uld lease the building to sone
person and take no part in its operetion, he 3till would not te

carrying on an unincorporated business., District of Columbia v,

Pickford, 86 U.S. Appe D. Co 17, 179 F.2d 271; Zoniae v, iirno-

s polis, suprae If, however, he should dccide to operate tho

tuilding with the supplying of services, etc., eitrer Ly nimself
or throuygl an sgent, he would be eng~ged in an unincorporeted

busineas, District of Colusioia v. Pickford, supnra, CF., Flint v,

Stone Tracy Co., 220 G.S. 107, 31 S. Ct. 342, 55 L.Bd. 389, Ann.

Crse 19128, 1312; Littlehales v, District ol Colunbia, 75 U.S.

App. D.C. 368, 130 i.2d 02, I =fter holaing tus procerty for
corie time he should sell the some, the unincorporeted business
i the c~306 last mentionecd would end, The :zale transaction
would not be en unircorporated business, It would bs morely an
indiviaual selling property, who would be required to report end
pay an Lincone tax upon any taxctlo s;oin., The fact that ke was
enic,ed as an unincorporated businress durjia nis ounersnip of

the epertment building would not legally cuc joct i.im to an
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un’ncorporated business {renclise tax meesured by the gain from
the calo,

The principles just ennounced spply to the ownership,
operation and sale ol real vroperty by a group entity, whether
it is called a partners-ip, Jjoint venture or some other name.
In thils case we {ind that the pctitioners scqrired the property
as tenants in common. On one portion of the rectnngie ol Zround
was an gpartment building which tlho Individual petitioners operataed
througr an agent, 1In respect of that operstion the petitioners,
as ¢ group, were carrying on unincorporated vusiness and they were
roquired ty the Income and Franchise Tax Act to file a Cranchise
tax return, report the income from the rents and pay a franchise
tax measured by the nct Incomo lrom the cparation of tho apart-
ment Luilding, all of wopich they dids They did more tnan that.
They included in the [renchise tax return income represented by
tne rents received from the other portions of the rectangle and
peld e frenchise tax measursd thoreby., They were not reqiired
tc do co, because they merely collected the rents snd bad nothing
to do with the opcration of those portions of the vroperty. It
should be noted in passing that the petitioners, efter the hear-
ing herein, sought tc have the Court reopen the cose to permit
evidence and a cla- i for refund of the tax paid in relstion to
tre portions of the property, othrer than the apartment building.
The Court refused to reopen the case. To do so wculd have been
uscless, because no claim for refund had boen filad with the
Assescor, and the time for f1ling =such claim had expnired; and
this Court would have no Jjurisdiction to entertzin such claim,

Ancrican Socurity »nd Trust Co. v. Distriet of Colwbia, 93

U.S. App. D.C, 260, 235 F.2d 19.
The Court is bt the opinion thet, 1in the purchase and sale
of roal estnte hore involved, and {n ths holding rnd collecting

of renta from tho three duslling houces rnd tha area used as an

YT I

ey

g e

A



O O

automobilc parking iot, ths pctitioners were not conaucting, or
engaged in an unincorporated husiness; but that in respect of
the operation of tho apartment house they were conducting an
unincorporated businese, waich terminatsad when they relinquished
possession and title thereto upon sale., The Court is of thne
opinion further that the proceeds of the szale ol the rectangle
of grouund was received by the individual potitioners as individuals
in payment of their undivided interost in the real estate as ten-
ants in common, and not as members of an unincorporated businass,
regrrdless of the method of tax accounting of gain employed by the
petitloners or of any name uszed by them in relation to the ac~
quisition, holding or sale of the property.

The Court has not overleooked Section 8~1(g) which reads
as follows:

"Activitios Constituting an Unincorporated Buslinesa,

"Often the continuity, frequency and regularity
of activities, as distinjulshed from transactions of
an lsolated or incidental nativre, will bte the factors
which will determine whether or not the activities
constitute the carrying on of an unincorporated busi-
ress, For example, an individual would not bte deemed
to bo engaged in an unincorporated business solely by
reason of the purchase and sale of real estate for hia
cwn account, but 1f he makes a business of buylng end sel-
ling real estete sucn activities would be subject to the
uiliricorporated business tax. Similarly, where an individ-
ual devotes part of his time, energy end tuought to stock
and comrodity markets and tredes iIn securities and com-
modities, he 1is not carrr-ing on sn unincorporated tusi-
ness, providing ruch activities are of an isolated or
incidental natrre and are not conducted a3 a btusiness."

The abovo quoted sectlon of tne regulat ons is but a

rcstotement of the lew. Stone v, District of Columbia, supra.

It has pertinency to the fact that in 1947, about five years
Lofore the transaction here involved, the individual petitioners,
as tenants In common, purchased a lot of ground, improved it by
an off{ice building, and rented it to tho iational Academ: of
Scioncen, whlch oporates the tulldin: end supplicsz -1l services,
ctec. 1In conneotion with that venture they utilized the name

"Strnley Aesociates™, They =till own that proportye Also to be
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considered, but not necessorily as controlling, 1s the fact that
the individual petitioners owned and still own threo lots on
Johnson's Court in Square 81, leased to a tonant as an automobile
parking lot. In connection with Section 8-1(g), quoted sbove,
1t sghould te noted that the petitioners have not sold any real
est.ote other than the rectangle of ground hore involved; and
that the only reason for that sale was the ridiculously high
price which they could not afford in comron sense to refuse.
The Court does not belleve the petitioners! conduct in
reletlion to their acquisition and sale of real estate had the
continuity contemplated in Section 8-1(g) of the regulations,
or frequency or regularity found ln the Stone case; and that
the Assessor was in error in his determination that the gain
from tne sale of the rectangle of ground was received by the
petitioners as members of a group conducting an unincorporated
business, and in assessing the franchise taxes here Involved.
For the reasons stated the Court holdaifhat a deficlency
in franchise tax for the voar 1953 assessed against “Ban Lar
Associates™ in the amount of $8,83.53, plus interest in the
amount oi 5637.63, subject to a credit of P4,769.06, or a net
rmount of $4,352.1Q0, was erroneously assessed and collected
from the individual petitioners and that each of the 1ndividual
petitioners, respectively, is entitled to a refund of the

amount set opposite cach of their names as follows:

Harry Hirsch $1,088.02
Jacot H. Hirsch 1,088,02
Yyman Avrunin 1,088.03
Herman F. Bernstein 1,088.03

Plus interost thereon at the rate of 4 per centum per

annun from March 7, 1957, to date of payment of refund.’
Decision will be enterod for petitionars.
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DISTRICT OF COLUMEIA TAY CCi'RT

37 LAR AS3SO0CIATES

HARRY HIRSCH FILED
JACOB ¥. HIRSCH .
HYMAY AVRUNIN NOV 151957
H&RMAN F. BTRWSTEIN, -
Tax Court

Petitioners,
vS. DOCKET N0. 1599

DISTRICT OF COLUMBIA,

Respondent,

DECISION

This proceeding came on to be heard upon the
potition filed horein; and upon consideration thereof,
and of the evidence adduced at the hearing on =aid peti-
tion, it is by the Court this 15th day of November, 1957

ADJUDGED AWND DETERMINED, that a deflciency in fran-
chise tax for the year 1953 assessed against “Ben Lar
Associates™ in the amount of $8,483.53, plus interest in
the smount of $637.63, subject to a credit of $i,769.06,
or & net amount of 34,352.10, was erroneously assessed
and collected from the individual petititioners and thatl
aach of the individual petitioners, respect. :1ly, is en-
titled to a refund of the amount set opposite seach of

thefr names as follows:

Harry Hirsch 31,088.02
Jacob H. Hirsch 1,088.02
Eyman Avrunin 1,0°8.03

Herman F. Bernstein 1,0313.03
Plus interest thereon at the rete of 4 ner contum

ver annum from ltarch 7, 1057, to dete ~f paymant of refund

)
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Mndin;:s of Fact, Upinion __— Jo. V. Morgﬁn,\\\
é Docislon served as follows: - Judge .’
¥ilton I. Baldingor, Esg., (f”—’—’

Attorney for Petitioners,

700 Wyatt Buildin
Washington S, D. C. (Matled 11/15/57

Assensor, D. C. (Mailed 11/15/57)
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