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FINDINGS OF FACT AND CPINICN

assesvged & franchiae tax arpainst the petitioners on the

t their activities constituted an ¥Tunincorporated business*
z of the District of Columbia Income and Franchise Tax Act
15 of Title 47, D. C. Code, 1951 Ed.), The petitioners
such assassment claiming that they engaged in a jeint

an entity was not an unincorporated business.

Findings of Fect

titioner, Lea G. Willgon, is an individual residing in

5 laryland. .
titioner, Edmund J. Flynn Company, is a partnership, with

tnergy EBduund J, F.ljnn, Elsie C, Flynn, Edmmd C. Flynn,\
-,

a in the District of Columbia, and Paul S. Clohan, who
nery County, Maryland,

“itioner, Lea G, Willson, is engaged in the buziness of
nd stores in Maryland and Virginia, le maintains an

a Street, Northwesi, Washingion, D, C, He has no employees,

acretarial and telephone answering services, !He hasg not

1 eatate in the District of Columdbia for purposes of resale
~ars prior to the transaction here involved; and has never
‘bate upon optlon prior to sucn transaction,

‘titioner, Zdmund J. Flynn Company, i8 primarily engaged, .

:rg of gpartment buildings, in the promotion and couversioa
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of such buildirzs intc cooperative apartment buildings, It maintains an
office in the Vashington Building, Washington, D, C. It has never built

on, purchased 'y option or otherwise, any real estate in the District of

7
Colunhia for i3 owa account,

3., Somet me in the early part of January, 1953 the petitioner,
Willson, had a conversation or conversations with the President of Ontaria
Apartment Hous- Compwiy, which was the owner of an apartment house building
in Washington, knomn as the Ontario Apartments, and which will hereinafter
bYe referred to a3z "the Ontario®, .F?om such conversation or conversations

the petitioner Willson, learned that the owner was anxious to sell the

Wi

Ontario for ap roximately 8500,000.00 and was willing to rive the petitioner
option to purc :ase same on or before a date certairn for the sum of $10,000.

L{a) ©On anuary 15, 1953, the petitioners entered into the agreement

following:

%Al this 15th day of January, 1953, by and tetween Lea G,
Willson, .ereinafter referred to as ¥Willson, and the Edmund J.
Filynn Co.. & partnership organized for the pwpcses of selling,
panaging, and renting real estate, hereinafter referred to as
Flynn Co.. Witnesseth Thats

TWiE =AS Willson has, by agreement dated January 15, 1953,
purchasec for the sum of $10,000.00 from the Ontario Apartaments,
Inc., an ption to buy that certain property and improvements
kncwn as tne Ontaric Apartment House, Ontario Koad and 18th
Streets, «. W,, Wasnincton, D. C., together with fiutures, ¢
nisaings ad oppurtenwnces therein contained belonging to Gk
ovmer, ti . term ol said option being from January 1%, 1953,
through & ptember 30, 1§53, and

®{T FAS Willson is desirous of exercising said option
upon “he -—erme and conditicns stated in said agrcement and of
resellins said apartment house on a cooperative plan, and \

®* 2 EAS Flynn Co. is experienced in the selling of real -
ss~ate o: a cooperative plan and is familiar witn the terms of
the 2foresaid opition egresment,

a0y, THEREIOIE, in consideration of the mutual corcnants
and cond’ -ions herein contained, and the mutual intercsts ahd
profits t« ne derived therelrom, the partiec here%o acsociated them-
selves a: joint venturers for the purpose of purchasins the said
Cntaric Z>artment House and of reselling the same for proflit wupon
a cocper: tive plan, upon the following terms and conditions:

bl #illoon hereby assignc to Fiynn Co, a one~half interest
in and tr ali hisg right, title and interest In the aloreszaid option
arreccen” with the Ontarie Apartments, lic.

%2, Flynn Co, hereby pays to Willson $5,000, representing
Flynn Co,'s share of the cost of the said option, and ¥ijlson by
nig exec ion of this agreement acknowledies receipt of the same.

®3, The jolat venture shall comuence as of tne date of this
agreemen  and szall last until the purposes thereof shall te con-
sumated, namely, until the lasgt apartment unit shall have been
1d wo: a cooperative btasls, or, if the option hereirbefore re-
ferred t- shall nct be exercised, then, afier all expenses of the =
foint ve: ture and loses, if any, shall have been mid, this agree-
ment sha i cease and deterrdne and be ol no further force and effect,
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LT th partiss heretc agree that tney will diligently apply
themselv- 5 to the business of the joint venture and that they will
carry on <he same for the greatest mutual advantage.

®5. All profits of the joint venture shall be distributed
equally :=tween the parties hereto, and all expenses, and losses
if any, :7all be borne ~cmally,

*5. MNeithe: party hereto shall bz entitled to receive any
cenamigsl-ns 4y reason of effecting the lease or cale c¢f any of
said apar ment units, nor shall either party receive any salary
for serv. ces rendered to the joint venture, .

*7, The parties shall have equal rights in “he management
of the I siness of the joint venture, Neither party, without the
congent < [ the other, shall on behalf of the joint venture borrow
or lend reney, or make, deliver or accept any commercial papsr, or
erecute ‘ay mortgage, bond or lease, or purcihase or contract to
purchage, or sell or contract to seli any vroperty for or of the
Joint ve ture,

®*3, Neither party hereto shall assign, mortgage or scll his
share in the joint venture or in any of its assets,

®9. This agreement shall be slike binding upon and inure to
the bene {t of the parties hereto and their heirs, executors,
adninist: ators, and successors,

®1r Witness Whereof Lea G, Willson haz set his hand and
affixed 1is seal and Edmund J. Flynn Co, has czused its partner~
ship narm to be subscribed hereto by its duly authorized sagent,
all as ¢ ' the day and year first hereinbeflore written, this
agrecmen being execu .2 in duplicate.*

*Y¥itneso.

/s/ Paul S. Clor.1 /s Lea G, Willson (SEAL)
Tea C. Willson

EDMIND J. FLYNN CO.

s/ Eleaora M, Shclton By /3/ Edmund J, r1 SEAL
ynn
Blrund J. Flynn ®

(o) The recited premise in the abeve quoted agreement to the
effect that t.e petitioner ¥illson had acquired for $10,000 an option
to pmrchasc t.a Ontario by an agfeement dated January 12, 1953, was \.-
fncorrect, £ ch option wes acquired latey &8s will horeinafter appear.

5, On F.orvary 10, 1953, the petitioner Willsen entered into a
sritten agrec-ent with the Ontario Apartment house Company under which
that petition r pzid the sum of $10,000 and received an option to pur-
chaze the Ont rio‘for $900,000, on or before Septamber 20, 1553, If
the option wa: to be exprcised the $10,000 was to be considesed as a
part payment £ the purchase price.

5, Imnec liately after “ne acquisition by the petitioner. Willson,of
the aforesai. option the potitioners olfered the apurtments for sale on a
cooperative :13is to the pubiic under agreements, whereby -he petiticie™
ceuld cancel he agreements and return the cash deposils made by the

cooperative p mchacers under the conditions following:




®FISTH, this subscription is made subject to its acceptance .
by the saller and to the approval of the purchaser by a provisional
comrdttes, composed of the proposed original officers of the co-
~perative corporation, said acceptance and approval to be endorsed
hereon in the spaces hersinafter provided for such purposes, and
this su’ scription is also subject to the formation of the said
*The Ontario Cwners, Inc.%; and the acknowledgement of the receipt
of the :lorementioned deposit by the Agent is not to be construed
as either acceptance by the seller or approval by the provisional
committca, Snould the geller not accept this subseription, or
should ine said provisional committee fail to endorse approval
herein, or should said 'The Ontario Owners, Inc.' not be formed,
the right is given to the Agent to cancel this subscription at sny
time within eight (8) months from the date hereof by mailing a »
valid cieck in full refund of said dsposit to the subscriber at
the address of the subscriber given below, and the mailing and the
proof t-ereof, of a valid check as so provided, shall fully dis-
charge ~he said Agent, the said Seller and the said Provisional
Committ: o from all liability that might otherwise arise out of
this ag-eement, 1t being expressly understood and agreed to v
the und raigned that the Agent, the Seller and the Provisional
Committ.e, as aforesaid, will not be held to have any lisbility
or resp.nsibility of any nature or description under this agree-
ment except for the proper application or retum of said deposit,*

7. On May 12, 1953, the petitioner, Willson, and the Ontario Apart-
ment House Company entered into a supplemental agreement relating to the
purchase of “he Ontario whith, in addition to some changes affecting
the deeds of trust to be exscuted by ﬂw purchaser, contained a provision
requiring thit petitioner to expend not less than the suz of $15,000 on
repairs to i'c Ontario, subject Lo reimbursement by the Ontario Apartment
House Compar:- to the extent of the sum of §7,500,

8(a) A ter the petitlonershad sold a sufficient number of spariments
in the Ontarlo on the tentative or unilateral plan outlined above to con—
vince them tiat all of the spartments could be successfully and profitably
sold, they caused to be organized a cooperative corporation, The Ontario
Owners, Inc., with Edmund C, Flynn, President and Paul S. Clohan, Secrhrﬂ

(b) © May 26, 1953, the petitioners and The Oniario Owners, Inc,,
executed the documsnt following:

WCONTRACT OF SALE

*IADE THIS 26th day of May, 1953, Uy and between Lea G, Willson
and tbe Edmund J, Flynn Co., a partnersnip, parties of the first
part, lareinafter referred to as the 'Sellers', and The Ontario
Owners, Inc., a corporation organized and existing under the laws
of the State of Delaware, party of the second part, hereinafter
referred to as the 'Corporation’!, Witnesseth That:

*v:EREAS, Willaon, by the terms of a certain Option and Sales
Agreencat dated February 10, 1953, modified by Supplementsl Ag—eement
dated Yay 12, 1953, secured an option from The Oniario Apartment House
Corparn; to purchase its corporate property known as The Ontario, bein
Lots 200 and L69 in Square 2586, improved by premiges comonly des-
cribed a3 2853 Ontario Road, N, W,, Washington, D. C. » Wpon the certain
terms «nd conditions contained in sgid agreements; and
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¥ .1lson and the Edmund J, Flynn Co, did enter into a joint -
ventm for % .fso surpose of purchasing the said Ontario pursuent to nuaon's
option and of re selling the same upon a cooperative apartment basis, and
Willson, as one :ondition of said joint venture agreement, did assign, unto
Eémund J. Flynn o, & one-half interest in and to all of his right, title
and interest in :he aforesaid option agrecment; and

"WHEFEAS, 7:{1lson and Edmmd J, Flynn Co, have notified The Ontario
Apartment House ompary of their intention to exercise said option and
have scheduled :3ttlement for the purchase by them of the said Cntario, and
the Corporation is desircus of purchasing from them said premises;

*NOW, TEER! FORE, in consideratien of the mutual covenants and con-
ditions herein contained, the partiee hereto agree as follows:

®]1. The S/liers shall convey, tranafer and assign the aforesaid
prersses, togetrer with all tangible personal property and fixtures -
thereon belongirz to the sams, unto the Corporation.

82, The Ccrporation shall issue to lea G, Wilison and Edmumnd J,
Flynn.Co. a sep:rate !Cooperative Apartment Omnership Cortractt, duly
executed by the Corporation, for each of the one hundred and twenty
(120) apartment mits in said premises,

®3, The Corporation shall further execute and place a first deed of
trust, secured cn the aforesaid premises, in the amount of $377,523.34,
said first deed of trust to be psyable at the rate of $6,77 per month per
$1,000., inclus.ve of interest at the rate of L3% per annum (said psymonts
to be credited “irst to interest and the remainder thereof to principal),
and to contain privileges of prepayment, and to run for ten years.,

®},, The Curporation shall further exscute and place a second deed
of trust, secur-d on the aforesaid premises, in the amount of $188,761.66,
bearing interess at the rate of LiA% per anmm payable monthly or qua.r’cerly,
to be due and piyadble in ten years, with privileges of prepsyment upon any
interest date, nd to contain the further right that the holder of the
second trust, a- any t{ime prior to its ten-year maturity, may pay off the
#xiating balanc:s of the first and second trusts and refinance the same,
provided that s:id refinancing shall be entirely at the cost of the
second trustholier (4including any bonus required to pay off the first deed
of trust) and t wat the replacement financing shall not bear a greater rate
of interest tha1 L3% per annum, shall not run for a lesser period of time,
shall be payabi in monthly installments at the rate of 7% per anmm
inclusive of ir :erest (with each payment credited first to interest and
the balance thcreof to principal), and shall contain like privileges and
rights, includiag those of prepayments, as contained in the aforesaid
first and seconl deeds of trust, and the Corporaticn agrees to execute,
without cost tc i{tself, the pepers nscessary to carry out such refinancing.

%5, The (orporation further agrees ‘that all payments made by pur-
chasers of ind’ ridual apartment units on their allecated proportion of
mortsage indebiadness in excess of the monihly amortization payments
required of then snall be paid over to the first and second trust holders
as prepayments upon the same in accordance with the prepayment privilege\_
of said trusts, save only, however, that all such prepayments shall be -~
divided and creiited in the proportion of two-thirds o the first trust
loan and one-t:.ird to the second trust loan, Hecomizing that the total
of the amortiz:-“ion payments required of purchasers of individual apart-
ment units is :omewhat in excess of the payments required to be made
wnder the afor-said first and second deeds of trust, the Corporatiorn fur-
ther agrees thit it will apply all such excess (where not cccasioned by
actual prepaym at DJ purchasers of individual units) as a monthly curtail
on the second - =ed of trust loan.

®45, The Corporation furthek agrces that the net procceds of tks
aforesaid firs- and second deed of trust loans shall be paid over by
the Title Comp ny malking settlement to the Sellers to enable them to
fulfill their -~bligations under the aforesaid option agreements to the

tario Apartm~nt House Company.

%7, The Sellers agree to pay to the Corporation, at the time
of settlement, the sum of Slh, o for the purpose of an initial
reserve operat.ng find, .. :




%8, The Sellars acknowledge that they have agreed to under-
take, at “heir own expense, various repairs and renovations of ths
aforeseicd premises, including the installation of an elevator in
the west ving, and, when required by the Lorporation, they agree to
deposit w th the Corporation sufficient funds to guarantee their
obligatic:s in sush respects. .

®9, Taxes, general and special, are to Le edjusted as of
May 31, 153, acconrding io the Certificate of Taxes issued by the
Collector of Taxes of the District of Columbia, Water rent is to
be simila-ly adjusted as of May 31, 1953. Adjustment for all other
items, su:h as fuel, utilities, rents and prepaid insurance shall
likewise >e adjusted as of said date, but settlement thersfor and
adjustmen- thereof shall be betwsen the Sellers and the Corporation ™~
and need not be made by the Title Company making settlement. )

%10, .Settlement is to be made at the office of the Real Estate¥
and Coluz>ia Title Insurance Compmies. A Examination of titls, tax
certificate, oonveyancing, notary fees, revenus stamps and all re-
cording charges, including those for the aforesaid deeds of trust
to be executed and placed by the Corporation, are 10 be at the cost
of the Scllers, e B ’

*11. The Sellers shall exscute the ususl special warnsty deed,
The prope~ty i& conveyed subject to existing tenancies, -~

®12. The aforesaid real and personal property is to be sold
free of eicumbrances, and title is to be good of record, subject,
however, o -covenants, conditions and restrictions of record, if
any; otherwise, the sale is to be declared off and this contract
and all of its provisions shall be.and become null and wid, unless
the defects are of such character that they may be readily remedied
by legal zction, bpl the Sellers are hereby expressly released from
all liability for damages by reason of any defect in the title, In
case leg:l steps are necessary to perfect the title, such action
must be ‘aken by the Sellers promptly at their omm expense,

®13. This contract shall be alike binding upon the parties
hereto, ta1eir heirs, exsecutors, administrators and assigs.

®IN AIINESS WHEREOF the porties hereunto have set their hands
and affi-=2d their seals, t)e Corporation acting therein by and
through .3 President, ths seal of the Corporation being &ffixed
and atterted by its Secretary, as of the day and year first herein-
before mcationed, this contract being executed in triplicate.™

_.' Lo
Be. W

®/s/ Eleznora M., Shelton = | /8/ Lea G, Willson
-¥ifaess B Lea G. W 1iison
EDMND J, FLINN CO.
s/ Elsie C, Flynn By /s/ Bdmund J. Flynn
Ttness .
‘ ) SELLERS RN

Attest: ’ THE ONTARIO OWNERS, INC, -
/s/ Paul S, Cloban By /s/ Edmmd C. Pi%rn
Secretar;, esident
(sEAL) COFPORATION®

Sfx¥ After the execution of the cforesaid document entitled ®Contract
of Sale® the yurchasers of individual apartments made seltlement with the
petitiohers b~ paying the petitioners the balance of cash due under their
respective su-scription agreements,

10, The petitioners infomedvtl‘m Ontario Apartment House Cospan,
that they imt nded to exercise the nptiém to purchase the Ontario there-

tofore given ‘o the petitioner, Villson. and partially assigned to the
' L}
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CCATEMENT OF

mund Jo Flynn Company. The setilement of transfer of title

> toox place at the offlice of ine Real Estate and Columbia

-e Companies, Washinszton, D, C. Such transier was elfsctedy

% Ontario Apariment House Company 1o the petitioners and a

petitioners Y% the cooperative, Tne Ontario Owners, Inc.

arice wasisted of tae original depcsit of $10,000, procecds
5[ trust executed vy The Ontario Omers, Inc. and part of
1 t.e petitioners received from tne purchasers of the apmrt-
The Onterio Ommerg, Inc., had transfe:red to them in accor-
ause number 2 in the agreement of Mgy 25, 1953

transfer of ownership of apartments to the purchasers thereof
oy the issuance to the petitioners of a separate decument,

nrerative Apartmert Ownership Contract® for each apartment in

anting "the rignt of perpetual use and enjcyment® thereof,

the petitioners to the purchasers thereof, respectively.

rs sold 105 apartments during the fisc i0d here involved

al per

the sum of $997,900. The part of such sum not used

nerelor

~he purchase price as above stated, less expenses, etc,,

cr0lit to the petitioners,

fiscal pericd here involved, namely, a period begin\---~

ing tne

1254, the not income

ER ad
AL

10, 1953, and ending on January 31,

¢ joint venture nere involved was the sum of

zorrently cenputad in the tax returmn I{led by the petitioners

®LEA G5, RILLSGH AND EDMAND J, FLYNN CO.
ONTARIO VENTUHE

ASSZYS, LIABILITIES, AND CAPITAL

AS OF JAVIARY 71, 1954

s Zdnund J.o Fiynn Co, e

-2 soitlement account 3 2,397.31 N
;e zoitlement account for S
2T amartmeat hOL 6, 795.95

AL leuger assound 2,8043.30

2ol cilons 309,99

sol.ections 2,521.10 $ 15,856.65
a0tes receivable 215,124407
aare of cost of apartment

w0t sola haviag original

a of $142, 500,00 120,011,82
ital assessments paid on

zontracts not sotA 1,426,00




.
a ’ Q

Pomd ture and furmisiiings for
sasple apart 2nt - salvage value s 100,00
Toial Assets $181,518.0 1518.7 N
' -

IAIA.X)Rx-A. .

THalances dn an arlscatnd share of

mortgase ¢ @arttent ccntracts

et xd T7s105,76

SiTJRE CAPIL. L
Tea G, Rii. ont

Capital ontributed $ 9,500,00
Snare of ne. income per Exaibit B 77,200,39
less: 530, 700,39
Fithd awals Wi, 500.C0
Balance . anuary 31, 1554 . $1:2,206,39
Edound J, ¥ ynn Coe:
Capital : sntribubed $ 9,500.00
Share of aet inceme per Exnibit B 77,206,39
Lecas 3)5 7&.3
Withd: 1rals Lh,Soo 00
Zalance . anuar, 31, 195k $i2,206.39
Tote Venture Capital - 8L,L12,78
To 21 Liarilities and Venture Capital $161,518,51@
# » * * *

FLINN CO.

®LEA 5. WILLSON AlD EDMUWD J,
ONTAIIO VENIURE
STATEMENT OF INCOME AND EXPRISES

O PERIOD FEBRUARY 10, 1953 TO JANUARY 31, 1954

TiCOME:
las of 10] 300pﬂ"ative Ovmership Contracts
(Uriginal . des value q/”?, 100,00, omership

conbract o apariment LOL resold for $500,00
in exsess .o original sales walue) $797,500. Lb\. -
Cost of Con racta Sold - Schedule B-1:
Total cost f 120 contracts, including
improvener t§
Less: Cost »f

uaﬂu_AJ 34 B

$559,421,20

15 contracts not sold

v

Ly0

120,011.52
Cost of 107 convracts =id 839,L09.36
Cross Inct vg on Jontr cts Sold F158,090,.%2

Intcrest inc e on delhquent squity paymznts 291,75
In:erest ine e on coilaberal notos receivaile (35,17
et rcntal i.ccle on apartients not sold -~ Sehedule 3-II1 95,35
Income from orfeiture of apariment w0l 66,83

$159,530.72

IPEISES:
Accounting 2 $ 125,20
Advartising 271,55
Tredit repor 32,50 ~
Diasplav zpas 10,25
FTurniture ar 773435 N
Le 2l 1,500,090
Mis cUDEI3ese
Ses t‘( 179
s 19 02
Postage 37.3%
Printing of .rochure, Ty~iaws, ownersiip .
contrazte, ote, 728.44

-8 -




Salaries:
Fommer res: enb ranarer 1,u20.56
Recepiioni: 280,00
Tcleplone 61,92
Travel 75-% 5113-1'/09]4 LY
UIT DNCCAE $156,u12,78
Distriboted To ’
Tea C, Wills . ~ S02 ’ $ 77,205,39
Edmund §. F1 n Co. — 50% 17,200,539 $154,1d2,78%
» * % * *
€LFEA G, LN AND EDMUND J. FLINK CO.
Ol DARIC VENTURE
SCHEDULE S WDNC COST GF COOPEPATIVE OMNERSIIP CONTFACTS SOLD
FOR : ZIOD FEBRUARY 10, 1953 TO JAIBAT 31, 175L
Costs of Euild’ 1z And Imprevementst

Cooperative « snership contractes

Certificate «

gseitienment : =g,

Hedecoratineo
Kitcren equi:
Eestrical r
Lumbin:
Devator and
Stoker =nd c
Miscellancou
Uphalsteri
ol voric
Iron railing.
Sanding buil
La;.'?"canlng
: Tas
lncorporatiin
Horring carl
Total
Lozz: Conird
redec
et Cost

(94

$900, 000,00

3,238.50
20,412,710

S titie, title policy,
revenue stamps, etc.
painting and plastering

zent 15,139.65
alrs 3,399058
seating repairs 1,857.70
repairs 13,510.2
'ler repairs 2,616,004
smrovenent.s 452,05
Jurniture 355,00
382,57
156,10
wng 1,000.00
1,100.00
aeters '3 76
ev,pwn"e -,4. K‘
21 contriouled oy venture Yo OO0

3§Eu, yE‘L.zu

2tion by pricr omier toward

ratinyg, painting, etc, 7,500,060
2P Pullding and Irprovements $7159,021,20

Cost of Anarts ab Contracts lct Sold
Origzinal sal 5 value ol 15 apartment coniracts
not =o0lid, % 12,500.00 X percentage of cost to
cales value. Bu.15975% - see note 120,011,82
Cost o Aparts at Contracts Zola 3632!1309.38
tiste - Percent ¢ of cost to sales value is duer;ur'cr as follows:
Cost of .20 apuriment contracts, 9959,L21.20 -,— srir;jnal
sales v Llue of 120 contracts $1,140,000,00 = 24,155755,0
13, Tne zquisition of the option te purchase tne Ontario, the sale
of the indivic il apartments and all other work and services performed ir\

cennection wit

Lo Loiividunal
e ndividuzl

i, m i

tne (nint venture nere invo.ved were performecd entirely by
comprizin~ the joint venture, naacly, Lea 2, Willcon and

partnery in the fim of Bdmn< J, Tlynn Comany.

sember 29, 195u, tie Assessor asscssed "0niaric Venture,
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tromd J. FLnn Ce,®, a deiiciency in franchise tax

Y
[o]
<
3
[
[
[
-
[ 3]
b

" othe sum oo 85,933.30, plus interest in ihe swa of $220,49, or a totag

LS 5,10 .55, On Locember 30, 1954, tne petiticocrs paid sucn tax
ad tnleres c.l3 prose 2ing wag Jilad on March 25, 1955,

Op inion

There : : no ccatroserygy avcut the computation of “he btax here invelved,
Tne xie gue :tion is whether the netitioiners! joint victure was an "unin-
corpurated t .';iness' within the neaning ol tne Incoms and Franchise Tax
Act of l?h?f ' wiich iuposes a francnise ta: on corporations and unincor-
porrates duz. —csis lor e privilege of ensa-ing in, or carrying on a
irade or bue .55 within the Distriet of Columbia,

Someni~  in January, 1953, one of the venturers, Lea G, Willson,
iearned ..t ire Cataris Apartiacav nouse Company was awdous, or at
least #illir Lo sell an apartment bullding which it owned, known as
the Dntarie iriments, hereinafter called ®iho Ontario®, for aporox-
imately $700.3C0 and would give an option te buy of substantial duraiion
far the gum o [ $10,00C, which would be considered a part of the purcha:k"‘
price srouli the option e exercised, Willson approached Edmunéd J,. Flynn
Commany, a p ctnership ccusisting of four partners, which was primnarily
enraced, cn chalf of omiers of apartment buildin®, in tihe promotion
and wonversic: of such building into co-operative apartment bmildings.

Az orecadly s llison and o Flynn Company =ntered into a w..itten con-
tracti wnich ;| wvided tnat a Joint venturs was formed for tne acquisition
of tne Ontar' & and the sale o[ Lhe apartnent unius thaerein on a coopera~
Sive rvasls;y - .ab each Wiilson and the flynn Company would contribute
§7,000 with - ic: to acquire the opllon o purchsse; Laut e profite
would he e Iy livided between Wl.ilson znd the Flyw Company; and

tatu oot d be ecauaily interested in the ventwre,

Or Feor. ry 1C, 17253, Willson entersd into an option 2ireement
with the OUnt: -io Apartaent House Cempany, which provided for the pay-

nent of $10,7 0 for an option to purchase the Ontario at amytime on or

(1) Chapter 1, Title 47, D. C. Code, 1951 Edition.
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: ; the option agrecment of

:r 30, 1953 zor $900,000, puyable partly in cash and
; 3ecured by an encumbrance, Later, on May 12, 1953,

W

c:ment was amended or suprlomented with terms more
@ Joint ventuwie, in considerztion of which Willson,

2 joint venture, azresd to expend ™not less than $15,0000

1 to tiie Ontaric subject Lo veing reimtursed by the sellers
287,500,

feoruary 10, 1953, was obtained
we Legan the sale of the incividual apartments % the

ria of LS per cent cash, including a cash deposit, and the
{ by a1 encumbrance, The agreement of sale provided that
on ths purchaser but not tne joint venture, that is to say,

ote)
e

7 cermitiing thne Joint venture to cancel the transaction
deposit if the option should not have been exercised.
£ the apartment units was successful and was accoxplisied
of Willson ard *he fouwr partners pcrsonally and by no
When it appeared that the sale of the apartment unitsa
-ags the petiticners caused to ve organized a cooperative \‘
corporation, ®*Ths Ontario Owners, Inc.®, with one of the
: Flynn Company as President and another as secretary.
i2int venture and corporaticn executed an agrcement wherevy
T the joint venture was ss3zigned to the corperation, with
the Joint veniure to

1z obligations, plus an agreeasnt by

Live $1L,000 as a rescrve operating fund, In consideration

perative agreed to convey all of the apartment units to

* e by issuine fo it ™a separate 'Cooperative Apartment

-azt? duly exccuted by the Corporation, for each of the

twenty (120) apartment uwnits i said precises®. The

nt venturers then notified the Oniario Apariment House

oul: excrclse the optlon to purchase the Ontario, and

P]

nurcihasers of the apartment units to pay the balance

by their respective agreementas.

(e

itie was effected by 2 deed [rom the Ontario




Apartasnt osuse Company to the petitioning joint veaturers and in turrk
from theri o the Ontario Owuers, Inc. The purchase price of $300,000
wic pad U encumbrances and cash censisting of the $10,600 paid for

the optior =2nd a portion of the cash paid by the individual purchasers

5]

T ihe zpo oment units. Tne portion of such cash payments not used,

ess cervs 1 disourg=ments and e.penses, represented the net profit to

.

the Joint enture, compuied as follows:

TTLCNE:

Sales of 105 Cooperative Ownership Contracts

(Orizin 1 sales value $997,400.00, ownersiip

contrac of apsriment LOl resold for $500.00

in exce z of oripginal sales value) $997,900,00
Cozt of ontracts 30ld - Scnedule B-Id

Total ¢ st of 120 contracts, including

improv ments $959,0L21.20
Less: C st of 15 contracts not sold
Januar - 31, 193k 120,011,.82
Cost ¢! 105 ontracts sola 839, L09.38
Gross ncome oa Centracts Sold m
Interest incone on delinquent equity payments 291.75
Interest income on collateral notes receivable 885.17
Met rent 1 income on gpartments not sold - Schedule B-II 96.35
Income fom forfeiture of apartment LO1 66.83
Total ncome 9,830,
Accounti g fee $ 125,00
Advertis ng 2768 N
Credit r ports 32.50
Displsy -partment expense 10,26
Fumitur - and furnishings for dleplay apartment 791,36
Legal fe 3 1,500.00
Miscella 20us expenses:
Seilin £6.39
Genera 19.02
Posia~e 37,31

Prin%inz of brociure, by-laws, owiaership
sontra s, eis, 7280
resident manager 1,h29 86
Recept -anist 280,00
Telephon 61.92
Traval 75,00 S,U17.75
VD THCOME - ST;E‘,"EIm
Distribus Tot ~
Tea . © _Zgon - 50% $ 77,205.3% ~
Ed.n'md g "1}"31 CO. - SO% 77)2%039 $15)~th2.7&

The ¢ st of the apartment coniracts sold was az follzws:

®Cos5t3 of = .ilding and Improvementa:
+

Ccoperat. 7@ ownershlp contracts $900,000,00
Cervifiz e of title, title policy,

getilex at fee, revenue stamps, etc. 3,238.50
Hedecora ing, painting and piastering 20,412, 71
Kitchen - yaipment u,139,85
El2ctiric-1 repairs 3,399.58
Plumbinz and heating repairs 1,857.70
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L)
Elevator a 1 repairs $ 13,510.38
Stoker and soiler repairs 2,616.04
Migesllaned 1s improvemenis 452,08
Upholsteri: ; fumiture 385.00
Boos work 382,57
Iron raili- zs 158.10
Sanding bu lding 1,000,00
Landscapin: 1,100,00
Changing .- mcters 113.76
Incorporat g expense 15k,96
Working cz; .tal contributed by venture 1, 000,00

Total §955 52120

ILeac: Cont: lbution by prior owner toward

red sorating, painting, etc. 7,500,00
Net Cos of Building and Improvements $959,521.20

Coat of Apar aent voncracts Wot Sold
T Original s -es valus of 15 apartment contracts
not sold, 600,00 X percentage of cost o
sales val: :, 8L 15975% - sce note 120,011.82

Cost of Apar. aent Contracts Sold EE9:@.E§

tiote - Perce: ,age of cost to sales value is determined as followst
Cost « 7 120 apartment con‘racts, $759,421.20.+ original
sales value of 120 contracts $1,1L0,000,00 = - 84,15975%.®

Durinz -e taxable period involved, namely, from February 10, 1953
to January 37, 1954, the Joint venture sold 105 apartaments to individual
cwners;, and .t the end of that period had 15 wnits unsold,

The pet:. tioners under nams.or title ®Ontario Venture, Lea G. Willson
and Edmmd J. Flynn Co,®, filed an unincorporated businecs franchise tax\“
return for tr > fiazcal period from February 10, 1953 to January 31, 195L,
under protast, reporting ret income of $15L,412.78, but did not psy the

franchise ta - computed thereon., The Assessor assessed the petitioners a

deliciency i franchise tax and interest in the total amownt of $65,15L.35.
t ig from 5.:5 assesswent that the petitioners nere appezl claiming that

the joint ver ture outlined above was not an wnincorporated business witain
the meaning ¢ . the Income and Francnise Tax Act, for following reasonsi
(1) more thar 80 per cent of the gro3s income of the joint venture was
gerived from sersonal services actually rendered by ils members and

cepital was : >t an income producing facter, and (2) tne jeint veature

[t

wi5 an isnlati:d transaction, respondent, on tie otlier hand, denies

v L teth claims, The issue thus raised trings into focus
Section h7-1' Tu, Uistrict of Columbia Code, 1551 Edition, wnich readss

*3 i3, L7-157h,. Definition of uninsorporated businecs, For
Lae puri .3 of this article (no% alone of tnis tiile) and wless
> required by the context, &k the words 'unincorporated
" mean any trade or tusiness, conducted or engaged in by
ary individual, whethsr rusident or aonresident, statutory or
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comon=l: v trist, esta‘e, partaership. or limited or gpecial
nartaerz. p, wcilety, association, executor, admiaistrater,
receiver, trustoe, liquidainr, ~onservater, cemnittee assignee,
or Ly wnl wiwr entity or f£i-uciary, ciher bian a trade or

Sy slness onducted or engaged in by any corporavizn; and include
ary trads or bugness which if conductud or encazelin by a cor-
poraticn @uld be texatle under sections u7-1571 w ul-1571a,

e wond: twniincorpeosated tusiness' do not include amy trade or

suoiness iich by law, customs, or ethics cannct ve Incorporaved
or any %: ide or business in which more itran 80 per centum of o
,Toss inc me 1s derived Ivom the perscnal cervices achtually ren-
dered by .ne ndlvidual or members of tne partnersiip or oller

entity ir the conducting or carrying on of any trade cor business
avioin w ch capival i not 2 mawerial income-producing: factor,®

int it chould be observed tiwaw the foint venture is an

and cdistinet from its indiviidual conzitituents, District

ia v, Picksord, 86 U.S. Apu. Do C. 179 F.2d. Wnatever the con~

stituents did uiside the Joint venlure is nol material and testimony
concerning Lot same nas veen ignored by the Court., <o Tact that the
petitionurs w. 2 engared i3 come phase of the real estate bLusiness oul-
side tie joint vernture, nas no place in the solution of the problems
nere presentec.

The Court nas thorougnly considered all of the facts and points \

-

nmade uy the pe itioners in relation to the question as to whether more
wnat 50 per co .t of the gross income cf the joint venture was derived
rom porsonal csrvices and wheiner capital was an income producing

Jecter, and cun see no substantial difference between the Tacts ir this

caze and thwese in Hoiwbaugh ve District of Columbie, UeS. App, D.C,
, 220 F,v0 26k, unless it be thet the lacts here, certainly in res-

nsci Lo the ws of cpitel, are more Javoraile to tie regpondeni tran ir
that case, <in Court must iold that the ¢ross inceme cf
3 not derive fron personzl services and thal capital was an income ~
producing fact » 2his was noi 2 brokerare transactlon, but wasz tne
prrzoihase and ¢ le of real estate in wnlch canital played an essential
wle, This 4o 5 not dispose of the case, however, if, as the petiticners
centind, the § int venture was an isolated transaction,

Section 7.1 (g) (B) of the regulations pertaining 4o the Income

and franchise ax Ant, adopted oy the Comrission rs of the District of
Columbia provi 235 as foilows:

#(D) Often the continaity, freguency ar ' regularity of

activitie , as distinguisned from transaciions of an isolated
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or inci w=ntal nature, will be tne factors wnich wilil dstermine

wheler »r nobt the activities constitute the carrying on of an

gninenr srated business, For example, an individual weuld net

ne deem 1 40 Oe engaged in an unincerporated business solely

by rea: n of the nurchase and sale of real estate Jor his own

account  bat if ne makes a busines: of buying and selling real

estate  ch aciivliiies would be swject to the unincorporated
busines tax - = = = » = ="

Counse. Tor the regpondent insinuates that the above quoted regu-~
lation is ir alid for tne reason, apparently, that il its application
results in ¢ sting out the petitioners from the statutory calegory of
unincorporat 1 tusinesses, it must be wrong. Tae Court cunnot agree
with the re: ondent, Tne regwiatica is5 valid and is a proper exercise
of the repu tion making power granted to the Corud ssioners by the In-
come and Fro .chise Tax Act., (See Section 47-1995). It is merely dec-
laratery of e general rule that an lsolated transaction is not ®tusinesd®
of amy xind: that Wone swallow doec not make a zuwer®, so W speak.
Cooper Mfz, ‘o. v. Ferguson, 113 U.8. 727, 5 S.Ct. 739, 22 L.Ed. 1137;
Lutchins v. ‘urnet, 6L App. D.C. 109, 58 F.2d Slh; Frye v. Batavia etc.

N e

Credit Unior . Civil Action Ho, 19213, U.S.D.C., for D.C., 8 F.R.D, 33L,

and cases t! :rein cited; Geneva Steel Co. v, State Tax Comm,, 116 Utah

170, 209 P.. i 206; Ersted v. Hobart Howry Co. et al., 63 S,D, 111, 299

W, 68, o example, one isolated real estate transaction would not

P

be business. General Conference of Free Baptist v, Berkey, 156 Cal,

L&6, 10% P. :11; North Dakota R. & Int, Co, ve Abel, 85 Ind, App. 589,

195 N,E, L6+ Parker v, Wear, (Missouri) 230 S.W., 75. The fact that the

- © the transaction requires a substaniial length of time does
o

not decirey _ts status as an isolated transaction, Bay City v. Frazier,

77 F.24 570: Consolidated Indemnity Co, ¥, Salmon & Cowan, 6l F.2d 7564

Ricrnmend Se: :w Aachor Co, v. E. W, Minter Co., 156 Tenn, 19, 300 S.W, 57hs

And, if the joint venture was the acquisition ond emen resale of the Ontario
in cne itran iction, the Court would nold thuzt it s nol an wnincorporated

if Section B8-1 (g) (D) of the regulations had not been

]
Y]
o’
[
3

business,
zdopted, 3 % the Court Zoes not believe that in the form thabt it tcok
wre Joint voature can be sald to be an isolated transaction, Tris was

not the mers buying of a piece of real estate and iis resale in that




,,v~' y . ’ .
- e ’ .

form, but a high.y organized plan invclving a series of sales of separate
gpartment uwnits :ver a perlod of nearly a year, and ¢vtending into the
next. The line >f distinction is narrow and the solution of the problem
nao given the G :rt some trouble, but afiter a great dozl of consideraticn
the Couri has c: 1e to the conclusion that the %isolated transactiorn® rule
is not here app. .cable, There are no decided cases which bear directly
on the kind of :r-ansaction or trancactions nhere involved, but there are
a few havinr fe: “ures similar to, or essentially the same as this, which
supporte the co’ tlusion that the Court has reached., Commonwealth v,

Suwons, 157 Pz Super, 95, 41 A,2d 697; Peck-Nilliamson H. & V. Co. V.

McKnight & Mers 1UO Tenn, 563, 205 8.¥, L19; Tripp State Bank v, Jerke,

L5 S.D. uli8, 1€ N,¥. 31k; Hoffman Sonstruction Co, v. Erwin, 200 A 579, 580,

For the re sons stated above the Court is of the opinion that the
joint venture p rticipated in by the petitioners was an unincorporated
business as con .emplated by the Incoma and Franchise Tax Act, The Court \‘
holds, therefor , a franchise tax for the fiscal period from February 10,
1953 to January 31, 1954, in the amomnt of $5,933.35, plus interest in
the amount of §:21.L49, or a total of tax and interest of $6,15L.85,
azscssed egainc . the petitioners wnder the name of ®Ontarlo Venture,
lea G, Fillson nd Edmund J., Flynn Co,®, was validly assessed against
the petitionerc. and that the petitioners are not entitled to ary

refund thereof,

Decision will be entered cr respondent,
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