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DISTRICT OF COLULBIA TAX COJRT FILED

JAN 181955

Lwunict of Cotumbia
Tax Court

FABLR BEISON SALES CO., IiC.,
Patitioner,

Ve DOCKET NO. 1LL2
DISTRICT OF COLU!BIA,

L N P TN

Qegpondent.,

JLIDIIGS CF JACT AD ¢PLIION

The Asgozsor assessed the potitioner a deficicncy in sales taxes
in relation to sales of tangible personal pvopcl"’oy to otler vendors for
purposes of resale, in instanccs where the petitioncr failed to obtain
from such vendors a certificate of resalc. 7The potitioner here appeals

4.
froa such assessment,

Findinrs of Fact i

The parties have stipulated, and the Court finds tihe facts following:

1., Petitioner is a corporation orjanized under the laws of the
State of lew York, with its principal place of business in the District
of Columbia at 1711 liith St., .7,

2. The taxes in coniroversy arc for District of Columbia gales
Lwi2s3 and interest Liercon covering the period from August 1, 1949 to
).‘archvjl, 1954, inclusive, asgessed on Aujust 3, 195L.

3. Pctitioncr was on Aupust 1, 1949 and has continued to the
present date to conduet a general rciall outlet for minor and major
appliances, jewelry, leather;oods, silverware, juvenile cquipment and
photopraphic supplies, and is and was the holder of a Gertificate of
Registration (No. 30L~00479-01) entit.lh_lz potitioner to make retail
sales under the District of Columbia ::;a.les and Uge Tax Acts.

L. That portion of petitionert's appcal sct forth in paragraph 3
in the azount of $95.72 alleredly chargzed as a result of petitionerts
delivery of nerchandfse to interstate carriers is hcmt}y withdram,
waercby relucing the total clain of petitioner agaiﬁ;;\t. the respondent
to 335.0k.
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S, Durin; the period from August 1, 1949 to March 31, 195k,
inclusive, petitioner made sales to other vendors ol tangible personal:
property for the purpose of resale without having obtained from such i

endors a certificate of resale, Petltioner_g_ did not include as taxable

sales income i1rom such sales in rebtumas made under the Salecs Tax Acte.
During audit of petitionérts books on and after May 25, 1954 by repre- o
sentatives of the Assessor's office, petitioner obtained, and now has,

certificates ol resale coverin( the above-described transactions. The

: S i o i i s

sales tax and interest on guch sales wwounted to $335.0L, wiich amownt

was paid by petitionor undor prolest in writing on Auguat ']_.72, 1954,

gzinion

A This proceeding involves the proprioty of deficioncy in sales taxes
assessed under wie Jollowing circumstancess The petitloner sold certain

tangivle personal property to other vendors, Jor the purposes of resale f_ |

by the latter, without first obtaining <ron tho lattor a certificate of fadi

resale. Sometime after such sales and during an audit of its! books by

representatives of the Assessor's oifice the petitioner obtained cer- i
tificates of resale. The petitioner contends that the assessment was
erroncous and prays lor refund, The respondent resists such claim,

Section 120 of the District of Coluriia Jalcs Tax Act (Section L7-

2707, D. C. Code, 1951 Id.), in the opinion of the Court, definitely

scttles the mattcr. ' It provides as lollows:

T WA

T, 130. 4 5hall be presuze” thatl all receipt: Iron the
salz of Lanrilile peracnal prepervy and services meuntioned in this
) Liile are siblect to tax uatil the caatrary iz established, and the
! bwrden of proving that.a receipt is not taxable hereunder shall be
wpoa ihe veadeor or thc purchaser as the_case may be, Zxcept as
orovided in section 128 (e¢) of this Yitle, wnless the veondor shall
have taken froa the purclaser a cervificate sirmed Ly and bearing
_ihe noae ans addross of the purchaser and Lie nwiter of his regis-
4ration cerlificate to thae effect that the mioperty or service was
purchased Jor resale, the receipts lroa all sales sihall he deemed
taxable. The certificate herein required siiall Le in sue,f form as
the Assesgor shall prescribe and, in case ao coriificate is furnished ) -
or obtained prior o thc time the sale Ts conmamiater, the tax ghall : ‘ .
apnly to the gross receints therefrom as if the sale were made at 2 : ’
retail.® (bLaphasis supplied.) . :

=T

e PR

i

“TUTT " In two recent cases decided by the Supreme Court of Ghio on December 1, | o

1954, namely, Steubenville ihite Truck Sales and Service Co., Inc. V. S "
2 i TN




John Vi, Peck, Tax Commissioner of Ohio, llos. 33951 and 33950, the saue

That court neldx
[T .‘
*The refund was sought b" the vendor mJer those pronsi
of Section 55L6-8, General Code, which read: =

question as here presented arosc for solution.

T ®iThe uremtate s‘lall redeeu and pey for any unused | .
or spoiled tax receipts at the net value thereof, and he shall b i
refund to veadors the amount of taxes illerally or erronecusiy paid

or naid on any 1 1llegal or erroneous ashesstent wncre Lhe vendor nas | E —~

not reinbursed hiamself [ron the consuner,'® (anhasm added, )

®Vendor claims that the tax with respect to the sale of these =+
ei:t trucks s, within the nmeaning of tic above—quoted words of
that statute, 'emneously paidf and the vendor is therefore entitled
under the words oi the statute to a refund of its amount.

®*It is conceded that the vendor did not obtain fron the pur-
chacer any certilicate indicating that ihe cale of any of these
trucks was not subject to sales itai,

"Section 55L5-3, General Code, reads in partg

"tIn casce the tax does not apply to a sale, the consumer must
furnisa to tine veador and the vendor :ust obtain from ithe consumer
a certificate in proper fom, indicating thut the zale is not lesally
sublcect to the taz herein imposed. The cortificaite herein required
shall be in such Jorm as the comuiission shall Ly regulation preseribe,
and in case no certificate i1s lurrished or obtained prior to the time -

the zale is consunated, vhe tax shall applvy. o

®t]jowever, no certificates need be obtained or furnished where . ,1
the item of tanpible personal property sold is never subject to the :,
tax imposed regardless of use,t (Emphasis added.) ..

aThe erphasized words in the Joresoing statute indicate that | Il
the tax iz o apply 'in case no certificate is furnished or obtained
nrior to tlc tine the sale is conswmated.! Although it is.provided
ti:at tno certificaltes necd be obltained or furnighed where the item of i

Lan=inle pergonal ?mnert' sold 13 nover subject to the tax impo
re~arless of use,! a truck, such as tinse here invelved, is not, as"‘ |

arc ftcms like $fecod and sceds! (see Section 5546-2, General Code),| |
e an iten taever subject to .,..c tasz resardless of use,! Thus, Lo
wder the words of the statute, 'the tax shall a~ply! becausc no ?g‘g”
cerlilizate wac fumished or obtmned prior to the tine t‘xc sale vms! ‘;’ﬁ

conswmated,

w10 the tax does apply UL reazon <L that stalute and 47 the tar ! ;,
has been paid, 1t casnot be said o ‘nvc been terroncously paid! .n.t.h:;*
in the nmeanin; of Jection 5556-8, General Coco.® it

h

of the Sunreme

|
' x
-
i
'

As indicated above, the Court believes that thc‘nxlim

Court of Ohio is correct. Tac statute is plain and requires no adainistra+
5|

tive interprctation. It provides as clearly as language can make it that,

i

if a certificate of resale is not obtained from Wic vendee prior to the

sale, the tax shall apply. Nothing in the rejulations did, or could affect 7

he nandatory character of Section 130 or in any way relieve the pectitioner

1
of its liability to pay the tax. As was held in the Ohio Court, the taxes al
¢ !
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here assailed were not illegalrl;r—ox" erroncously paid, but wors assessed
in accordance with the Salcs Tax Act.
: The Court therefore, holds that no sales taxes for the period from
August 1, 1949 to karch 31, 1954, werc erroneously assesszed against the
petitioner, and that the potitioner iz not entitled to any refund thereof.

Decisjion will be entered for respondent.
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DISTRICT OF COLUMBIA TAX COURT !
‘ LD FILED '
! FABER BTSN SALES CO., TiC., 3 JAN 181355 B
BN " . pih
¢ Petitioner, : e s umina =
J; Ve ! i -
1 ) DOCKZT HO, 1LL2 O g
DIZIRICT OF COLUBILA, g T i
i
! Reagpondent., ) )
! B |
‘ - Decision
i This procecding came on to be heard upon the pctition filed herein; . ]
{ -
: and upon consideration L‘xcreof, and of the stipulation of facts, filed .
; herein, and it is, by the Court this eighteenth day of January, ly 5, g .
| Voo T ’
AWIUATD ATD DETER CIID, ‘That no aalcs taxea Zoi e pcriod fm'n e ,’
| = - !
3 hugust 1, 1710 to =arch 31, lﬂdm“amst . .

: o :
the petitioner, and that the petitioner is not entitled %o m\,f romnd‘ ' o - :
tlowcofl. Ty

3
erved as fellevrog
Larton T, mrrianion, 5%,
‘.L‘xr ¢ Zor Pelitioncr,
L iazien Dul 1dmg, ‘
..aﬁi.dxav'v\ Yy U. €. (Sailed 1/18/59) o
Azsessor, D. Co  (Personally 1/12/55) _sf?
i Cornoratlon Counsel, Do Co (Fersonally 1/13/97) ‘ A P
i ‘
PiTLLIS M. LIBEXTI, _ i t S
Cleric - ; : 6 1
. ]
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DISTRIGT OF COIULBIA TAX COURT

FILED

J -
FABLR DEISOH SALES CO., INC., AN 18 1955
D of Cotumbia
Petitioner, Tax Court

Ve DOCKET NO. 1L42

DISTRICT OF COLU!BIA,

N AN e e

DNesgpondent.,

SDIDIIGS CF FACT AD OPTUION

The Assocsor assessed the petitioner a deficicncy in sales taxes
in relation to sales of tangible personal pronarty to other vendors for
purpogses of resale, in instances where the petitioncr failed to obtain

from such vendors a certificate of resale, The potitdoner here appeals

4
froa such assessment,

The parties have stipulatcd, and the Court finds the facts following:

1. Petitioner is a corporation orjanized under the laws of the
Stato of iHew York, with its principal place of -business in the District
of Columoia at 1711 lith St., .7,

2. The taxes in coniroversy arc for District ol Columbia sales
425 and interest Liercon covering the period from August 1, 1949 to
1arch 31, 195L, inclusive, asgessed on Auwmust 3, 1954,

3. Pectitioncr was on August 1, 1949 and has continued to the
precent date to conduct a general rctall outlet for minor and major
appliances, jewelry, leatherjoods, silverware, Juvenile cquipment and
photosnraphic supplies, and is and was the holder of a @Gertificate of
Registration (No. 30L~00L79~01) entitlipg potitioner to make retail
sales under the District of Coluubia s;les and Yse Tax Acts.

L. That portion of petitionerfs appeal set forth in paragraph 3
in the azount of $95.72 &lleredly charzed as a result of petitioner's
delivery of merchandfse to interstate carriers is hercty withdram,
thercby relucing the total claim of petitioner againé&: the respondent
to 335.0k,
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5. Durinz the period froa August 1, 1949 to karch 31, 195k,
inclusive, petitioner made sales to other vendors ol tangible personal.
property for the purpose of resale without having obtained from such i
vendors a certificate of resale, Petltioner_s. did not include a3 taxable
salea income 1rom suchh sales in retumas made under the Sales Tax Acte
During audit ol petitioner's books on and after Kay 20, 1954 by repre-
sentatives of the Asscsuor;u office, petitioner obtained, and now has,
certificates ol resale covering the above-described transactions, The
sales tax and interest on such sales wrounfed to (335,04, vhich anount

was paid by petitioner under protest inwriting on Auguat 12, 195k,

op inion

This proceeding involves the propricty of doefieciency in sales taxes

asgessed under Gie Jollowing circumstancess The petitloner sold certain

tangible personal property to othor vendors, lor the purposcs of resale .

by the latter, without first obtaining lroa tlic lattor a certificate of

!
i
resale, Sometime after such sales and during an audit of its! books by t

ropresentatives of the Assessorts olfice the petitioner obtained cer—-
tificates of resale. 3ihe petitionor contends that the assessment was
erroncous and prays for refund., The respondent resists such clainm,
Section 120 of the District of Coluria Salcs Tax Act (Section L7-
2707, D. C. Code, 1951 Dd._z,_ in the opinion of the Court, definitely

sctiles the natier, ' It prevides as follows:
i
s 2. 130. 4 zhall be preswre” Lhat all receipis froa the
salc of Lancible perascnal property and services nmesbloned in this
Litle are subject to tax unbtil the cantrary iz established, and the
owien of proving taat.a receipt is not Larable heraeunder shall be
upoa Lhe verlor or YOC purchaser as the case may be, Ixcept as
nrovided in section 120 (¢) of this itle, unlezs the veondor shall
have taken froa the purciaser a ceriificate simed by and bearing
—the new and agxdrasg of tihie purcaaser and Lie nwater of his regis-
iration cerlificate to the effect that the mroperty or service was
nurchased Jor resale, tae receipts Ifrom all _ales saall be deened
taxable. The certificate herein required stall e in su..? form as
the Assessor shall prescribe and, iin case no copbificate is furnisied
or obtained prior o thc time the sale is conzumiater, ohc tax shall
apply to the yros53 receipts therelrom as 2 the sale were made at
retail.* (cwmphasis supplied.) ) - o

" In two reccnt cases decided by the Suprenme Court of Ohio on December 1,

1954, namely, Steubenville ihite Truck Sales and Service Co., Inc. Vv,
F

g
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John W. Peck, Tax Comuissioner of Ohio, los. 33951 and 33950, the szue

question as here presented arose for sol“tlon. That court neld: |
‘ oy Lo “'é.'f‘?"“
*7he refund was squght b" the vendor wider thase, provisions 2
of Section 551:,6—8 General Code, which read:
e vode, mhich read:.

R
‘®iThe treasure of State. shall receen and pzy for any unused ...
or spoiled tax receipts at the net value thereof, and he shall 5'*»‘
refund to veadors the amount of taxes illerally or erroneously paid ¥
or naild on any illegal or erroneous assessmeny hore Lhe vendor nas . |
not reinbursed himself [ron the consuner,'® (E'nphams added.) i

=endor claims that the tax with respect to the sale of these -
cirt trucks s, within the neaning of tie above-quoted words of
that statute, 'erroneously paidf and the vendor is therefore entitled
under the words oi the statute to a refund of its amunt,

®It is conceded that the vendor did not obtain fron the pur-
chaser ayr cortilicate indicating that the cale of any of these
‘ruciis s not subject to sales ta::,

"Section SSLS-3, General Code, reads in partg

"t1In case the tax does not apply to a sale, the consumer must
furnish to the veador and the vendor must obiain fron the consumer
a certificate in proper form, iudicating thit the zale Is not lezally
subjeet to tho taz hercin imposed, The certificaile herein required
shall be in gsuch Jorm as the com.dssion shall by regulation prescribe,
and in case no certificate is lurrished or obtained prior to the time -
the sale is consuaated, che tax shall “apply, e

il

®tlowever, no certificates need be obtalned or furnished where . iy
the item of tanpivle personal property sold is never subject to the | 0
tax inmposed regardlcss of use.'* (Emphasis added.) .. ¢

=The emphasizcd words in the foreroing statute indicate that {_..»;;

ihe tax iz % anply 'in case no certificate is fumished or obtained
nnor to the tine the sale is consumated,t Although it is._provided
t:at 'no certificales neced be oblained or furnished where the iten of
tan~i"le pergonal property sold i1s aeover subject to the tax imposed 1!
rc~arless of use,! a truc‘c, sucir as tinse here involved is not, as!fH}
arc ftcms like !'feed and sceds' (see Section 5546-2, General Code), |! 1
e an iten taever subject to the La rejardless ol use,! Thua,
wder the words of the glatute, *the tax shall anply! becausc no {rid
certifizate waz furnished or obta‘ned prior to the tine the sale was; M
3
&
i &

conswmated, 5
I
a1l the tax does apply by reason I that statute and £0 the tar b
/ has been paid, it cainot be said o ‘mve hecn terroncously pzud' with-

in the neaning of Jection 55L6-0, Ceneral Coce.® 0

)
1!
EH
’A
As indicated above, the Court believes that the ruling of thoe Supremel!
Court of Ohio is correct. Tac statute is plain and requires no administra-l
tive interprectation. It provides as clearly as language can make it that,” 5
if a certificatc of resale is not obtained {rom {ic vendec prior Lo the
sale, the tax shall apply. lothing in the resulations did, or could affect
the aandatory character of Section 130 or in any way relieve the petitioner

of its 1liability to pay the tax., As was held in the Ohio Court, the taxes 3
r .
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here assailec were not illegally-or erroncously paid, but wore asseased
in accordance with the Sales Tax Act.
{ The Court therefore, holds that no sales taxes for the period from | i
August 1, 1949 to karch 31, 1954, werc erroneously asseased acainst the
petitioner, and that the potitioner is not entitled to any refund thereof,

Decigion will be entered for respondent.
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DISTRICT OF COLUVBIA TAX COURT :
, : FILED -
| FAHER BIITN SALES 00, TC., ) JAN 181955 i
) KA . . i
o Petitioner, ) : “""‘1‘.::‘ Loumna = |
{ v, g il
i ) DOCKZT NO. 1442 L
DISIZICT OF COLUTBIA, g T l
’ Reapondent, ) N
| | ‘
; - _ Decision.. -
i This procecding came on to be heard upon the pctition filed herein; o
| .
. and upon consideration lhereol, and ol tho stipulatfon of facts, filed 1'_
i nerein, and it i3, by the Court this eighteenth day of Janu:u'y, 1; 55, .
. Pt
’ AWJYGID AND DETER LD, That no aalcs taxes foi Lue pcriod Lrom e
i ==l : !
! hugust 1, 1919 o “arch 31,7154, mm_amaem:;m.,amat ;
{' the petitioner, anu that the petitioner ]is noy entitled to w\f’mﬁmd'\ N ’r-. -
1 tuoveol,
} ;
; f
¥
crved as follewrcy
Larton T, lnirianion, D3ve,
Altere Jor Petitioner,
PR ..,'l""’)n Julldiag,
sathlnglon g, . Co (.au.c' 1/13/55)
Azseszor, D. C.  (Personally 1/17/55
! Coworation Counsel, Ds Co (%ersonally 1/13/57)
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DISTRICT OF COLUXBIA TAX COJRT FILED

FABER BZISOY SALES Co., INC., ) JAN 18 155
) Dwsuriet of Co ia .. -
Petitioner, ) Tax Counm i
Ve ; DOCKET NO. 1442
DISTRICT OF COLUMBIA, ;
)
Respondent, )

JLIDLIGS CF FACT AD GPIIION

The Asgossor assessed the potitioner a def\icicné;f in sales taxes
in rclation to sales of tangible personal px*op-’:x;ty to othor vendors for
purposes of resale, in instances '.7ht;=re tha petitioncr failed to obtain
fron such vendors a certificate of resale. The petitdoner here appeals

th
from such asgessment,

Findings of Fact s

The parties have stipulated, and the Coart finds the facts following:
1, ‘Petitioner is a corporation organized under the laws of the '
State of iHew York, with its principal-place-of-business in the District
of éolwnbia at 1711 lith St., .7,

2. The taxes in coniroversy are for District of Coluwbia sales
twes and interest Uiercon covering the period from Augast 1, 1949 to
1..’arch.31, 1954, inclusive, assessed on August 3, 195L.

3. Petitioncr was on August 1, 1949 and has continued to the
precent date to conduct a general reiail outlet for minor and major
appliances, Jewelry, leathergoods, silverware, juvenile equipment and
photosraphic supplies, and is and was the holder of a Oertificate of
Registration (No. 30L~00L479~01) entitling potitionor to make retail
sales under the District of Columbia S."».ales and Yse Tax Acts.

i. That portion of petitioner!s appeal set forth in paragraph 3
in the arount of £95.72 dlleredly charged as a result of petitioner's
delivery of nerchandfse to interstate carriors is hercty withdram,
t';mrcby relucing t‘he total claim of petitioner acaix;l;;; the respondent
to 1335.0h, T
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S. Durin; the period froa August 1, 1949 to Harch 31, 195L,
: . inclusive, petitioner made sales to other vendors ol tangible personal.
property for the purpose of resale without having sbtained from such 5

vendors a certificate of resale, Petltionerg did not include as taxable

sales inconme 1rom such sales in retums nade under the Salcs Tax Act.

During audit of petitioner's books on and after May 25, 195k by repre- .

5 N
v
|
3

sentatives of the Assesuor's office, petitioner obtained, and now has,

certificates ol resale covoring the above-described transactions. The

sales tax and interest on guch sales wwounted to 5335,0L, wiich amount

was paid by petitioner under protest in writing on Aucust iz, 1954,

Opiaion

b2

R

A This proceciéing involves the pmprﬁoty of doficioncy in sales taxes

a3 A e

assessed under e Jollowing circumstances: The petitioner sold certain

tangible personal property to other vendors, Jor the purposes of resale

T A

{ by the latter, without [irst obtaining Jroa the lattor a certificate of
resale, Sometime after such sales and during an audit of its! books by

representatives of the Assessor's oifice the petitioner obtained cer-

jas ._‘_..“c..%.--u«—‘- S

L TITTITETI

tiricates of resale., <The petitioner contends that the assessment was

i erroncous and prays for refund. The respondent resists such clain,
Section 130 of the District of Colwr’iia Salcs Tax Act (Section L7-
2707, D. C. Code, 1951 Id.}, in the opinion of the Court, definitely .

sottles the nattcr. * It provides as follows: s o

i

" C, 130, It shall be presume’ ithnt all receipt; {rom the 1t
salc of langible personal prepersy and services nentioned in this “
. Litle are sublecet to tax wntil the cuntrary iz established, and the ‘
o bwien of proving that.a receipt is ot tarable heraunder shall be { F
upon the vewlor or thc_purchaser as the case may be, IZxeept as l N
provided in section 123 (e) of this title, unless the vendor ghall E ] ¥
have taken froa the purciaser a certificate gisned Ly and bearing N :
TTreme e o the nuoe and aadress of the purchaser and Lic nuater of his regis-
‘ration certificate to the effect that thc mroperty or service was
purchased Jor resale, tie reccipts lrox all _-aZes anall be deened \
taxatle, The certificate lerein required stall Le in sdif form as ’ “
the Assessor shall prescribe and, i case no cortificate is furnished SR . :
or obtained prior ‘o thc time the sale 15 congnwmiaic,, uic bax shall B S o
apply to the (ro3s receipts therelrom as il the sale were ade at i
retaill.¥ (Etmphasis supplied.) - [

In two reccnt cases decided by the Supreme Court of Ohic on Decexzber 1,

< 195k, namely, Steubenville White Truck Sales and Service Co., Inc. V.
) a




it

t ) .

John V. Peck, Tax Comaissioner of Ohio, :los. 33951 and 33950, the sane

question as here presented arose f{or 3olution. That court nelds :
i N | ¢ 1o “»#?’I‘

“The refund vas squght by tho Yendor under thp},e provist sz

of Section 55h6-8 General Code, mich read'

TWiThe treasure of "State; shall redeens and pzy ror ény unused
or spoiled tax receipts at the net value thereof, and he shall be el
refund to veadors the amount of taxes illerally or erroneously paid ” :
or naid on any 1lllegal or erroneous assessuenty where the vendor nas | -~
not reinbursed himself fron the consumer,.'® (Emphasis added.) i

®Vendor claims that the tax with respect to the sale of these -+t~ -
eiriit trucks was, within the neaning of lie above-quoted words of
that statute, 'erroneously paidf and-the vendor is therefore entitled
under the ords o the statute to a relund of its amount,

®1t is conceded that the vendor did not obtain fron the pur-
chacer aryr cortificate indicating that the cale of any of these
irucks was not subject to sales tac,.

"Section 55L5-3, General Cooe, reada in part .
®1Tn case the tax does not a.pply to a sale, the consumer must --;
furnish to the voador and the vendor :ust obiain fron the consumer &~
a certificate in proper fom, inaicating that the sale is not lezally.
subjcct to the taxr hercin imposed. The certificate herein required
shall be in such form as the comdssion shall by regulation prescribe,
and in case no certificate is furnished or obtained Lrior to the tdne
the sale is consumated, the tax shall apply, v

=1 However, no cartificates need be obtained or furnished where -.|
the {tem of tanpivle personal property sold is never subject to the L
tax imposed regardloss of use,'™ (E:lphasis added.) .

=The emphasizcd words in the Jorecoing statute ‘dndicate that

the tax iz w anplj tin case no certificate is fumished or obtained;“;,/

nrior to the tine the sale is consumated.t Although it is.provided i
tiat no cert ficates need be obiained or ‘\m*s‘med'r:here the iten of {
3

Lanrihle pergonal ?mpert_,' solc is aever subject the tax imposed /7
re~ariless of use,? a truck, such as those here involved, is not, as(

arc Stens like *fced and sceds! ( see Section 55h6-2, General Code), |t
¢l an itea tnever subfect to the tax rezardless ol use.! Thua, ‘«
wder the voris of 4ihe -statute, fihe tax shall anply' becausc no By
ceriilicate was furnished or obtamed prior to the time thc sale was it

consurtiated, 3‘ !

w0 the tax does apply by reazon «f that stalute and Il the tarizq 1

/ has been paid, it cawmot be said lo have been terroncously pald' with=1l
in the neanin; of Section 5546-0, General Code.™ il

‘ !

As indicated above, the Court believes that the‘ ruling of tho S\lpremc;
Court of Ohio is correct. Thec statute is plain and requires no administr
tive interpretation., It provides as qlea.rl;r as lanpuage can make it that,
4f a certificatc of resale is not obtained fron the vendee prior Lo the
sale, the tax shall apply. Nothing in the rerulations did, or could affect.‘

the sandatory character of Section 130 or in any way relieve the petitioncr

of its liability t(o pay the tax. As was held in the Ohio Court, the taxa.. :g., ‘
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here assailed were not illegally or erroncously paid, but wore assessed

in accordance with the Sales Tax Act.

The Court therefore, holds that no sales taxes for the period from

August 1, 1549 to karch 31, 195L, were erroneously assessed against the

petitioner, and that the potitioner is not entitled to any refund thercof.

Deciaion will be entered for respondent.
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" . i
| FABER RFION SALZS CO., DC., ) JAN 18 1355 L !
- Petitioner, y T pusteics of Loumma 5
{ T T ' 3 N _

) DOCKET NO. 1lk2 b i
: DISIRICT OF COLUBIA, ; Tt 1%
4
Regpondent. ) . |
_ e Decision . - -
; B This proceeding came on to be heard upon the petition filgd Ilex:e’in; , v-'i‘._’
; and upon consideration thereof, and ol the stipulation of facts, filed j_
" herein, and it i3, by the Court this eighteenth day of Janu:u'y, 1;55, .
i It o

& “

AIWIDGID AMD DITI‘Z.".'LIL‘D, That no aalcs taxos Ao:n Whie pcrjo

from

August 1, 19L7 Yo -':u‘ch 31, 1°' :L::Je..sed ar:ainst
- ]

! B
the petitioner, and that the petitioner lnis ‘not entitled to w\,"romnd" EE L

tiovcof.

LRI Ao
ARt o4

erved as fo

Lagteon T, zirriasion, Live,

x‘ terney” for Pelitioncr,
% .‘nu.,on Jul ldml,,

.'.-’1;‘._.1 glon G, u. Co (Uailed 1/18/55)

Azseasor, D. C. (Persorally 1/12/55) -

Cornoration Ceunsel, D. Co (%ersonally 1/13/57)

PirfLLIS . LIBEXTI, : N P
Clerk L
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DISTAICT OF COLUMBIA,
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Resgpondent,

FLIDIIGS OF FACT AYD GPIIION

The Assocsor assessed the potitioner a deficicnéy in sales taxes
in relation to sales of tangible personal prop-':ft.y to otlier vendors for
purposes of resale, in instances zv}xére the potitioncr failed to obtain
froa such vendors a certificate of resale, Tha potitioner here appeals

N
froa such asgessment,

Findings of Fact s

The parties have stipulated, and the Court finds tie facts following:

1. Petitioner is a corpoxjation organized under the laws of the L
State of Hew York, with its principal place-of-business in the District
of Colum‘oia at 1711 lith St., .7,

2. The taxes in controversy arc for District of Columbia sales
Lwes a1t interest Liercon covering tie period from Augast 1, 1919 to
llarch 31, 195k, inclugsive, assessed on August 3, 1954,

3. Petitioncr was on August 1, 199 and has continued to the
present date to conduct a general retail outlet for minor and major
appliances, jewelry, leathergoeds, silverware, juvenile equipment and
photosraphic supplies, and is and was the holder of a Oertificate of
Negistration (No. 30L-00L79-01) entitling potitioner to make retail
sales under the District of Coluabia s:;les and Use Tax Acts.

4, That portion ofﬁpetit.ioner'a appeal set forth in paragraph 3
in the arount of §95.72 alleredly charged as a result of petitioner's
delivery of merchandfse to interstate carriers is }-femti;/ withdramm,
Lhercby relucing t}xe total claim of petitioner‘a;;air-x\sz the respondent

to {338.0h, T
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5. Durin; the period froa August 1, 19U9 to Hareh 31, 195k,
inclusive, petitioner made salea to other vendors of tangible personal.
property for the purpose of resale without having obtained from Vsuch
¥endors a certificate of resale. Petltioners did not include as taxable
sales income 1rom such sales in retums nade under the Salcs Tax Act.
During audit of petitioner's books on and after lay 25, 195L by repre-

sentatives of the issessor's office, petitioner obtained, and now has,

certificates ol resale covering the above-described transactfons. The = |7

sales tax and intercat on such salea amowted to 5335.0l, wiich amount

wag paid by petitioner under pirotest in writing on August 12, 1954

This proceeding involves the bmprioty of doficiency in sales taxes
assessed under e :ollowﬁng circumstancess The petitioner sold certain
tangible personal property to other vendors, Jor the purposos of resale
by the latter, without first obtainiang lroa the lattor a certifiéate of
resale, Sometime after such sales and during an audit of its! books by
representatives of the Assessorts oifice the petitioner obtained cer-
tificates of resale. The petitioner contends that the assessment was
erroncous and prays for refund. The respondent resists such claim,

Section 120 of the Diatrict of Colwia Salcs Tax Act (Section L47-
2707, D. C. Code, 1951 Id.), in the opinion of the Court, definitely

sottles the matter, ' It providea as followss
“Jx, 130. 4 5hall be presunc’ that all receipd; {rom the
nalz of lLanrible peroonal preperty and services nentioned in this
) . title are subject to tasxt watil the cunirary iz established, and the
o bwrden of proving that.a recelpt Is not taxable herounder shall be
upon iue vealor or thc purchaser as tic case nay be, IZiweept as
provided in scetion 123 (c¢) of this title, unless the vondor sghall
have taken froa ihe purciaser a certificate gimmed Ly and bearing

TTTe—e - o thie N anG address of the purchaser and Lhe nuwater of his regis-

tration cerlificate to the effect that the property or service was
purchased Jor resale, the reccipts Irox all _ales anall pe deeaned
taxable. The certificate herein requirced stall Le in sdcf form as
the Assessor shall prescribe and, in case ano curtificate i3 furnished
or obtained prior ‘o thc time the sale is coasumiales, whe tax shall
apply to the gross receipts therefrom ag il the sale were made at
retail. ¥ (Emphasis swplled.) R

In two reccnt cases decided by the Supreme Court of Ohio on December 1,

-+ 195k, namely, Steubenville White Truck Sales and Service Co., Inc. V.
. 4
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John V. Peck, Tax Comuissioner of Ohio, Xlos. 33951 and 33950, the saue

o_.,e prov:lsi
of Section 55h6—8,,, Gmeral Code, 1mich read-- ‘ '

"iThe & treasare of ‘State, shall redeen and pzy for Any unused
or spoiled tax receipis at the net value thereof, and he shall

refwnd to veadors the amownt of taxes illerally or ermnemrja:.d i
or paid on any illegal or erroneous assesswent. where the vendor nas . |
not reinbursed himself fron the consumer,!® (Er:phasm added.,) i

\

)*t;

®7endor claims that the tax with resypect to the sale of these
eirit trucks s, within the neaning ol tie above-quoted words of
that statute, 'ermneouzﬂJ paid¢ and the vendor is therefore entitled
under the words oi the statute to a relund of its awmunt.

*It is conceded that the vendor did not obtain fron the pur-
chacer argy cortilicate indicaling that iho cale of any of these
irucks was not subject to sales itax.

"Section 55h5-3, General Code, reads in part o
"tIn case the tax does not apply %o a sale, the consumer must -
furnish to tie veador and the vendor :ust oblain from the consumer
a certificate in proper fomm, indicating that the zale is not lezally
subjcct to the tar herein imposed. The certificate herein required
siall be in such form as the comudssion shall by regulation preseribe,
and in case no certificate i3 {urrished or obtained prior to the td.ne

the sale 1s consunated, che tax shall apply.

=t However, no certificates need be obtained or furnished where -
the {tem of tanpible personal property sold is never subject to the !
tax imposed regardless of use.'® (Ewphasis added.) . .

27he ex:phnsizcd words in the forecoing statute ‘indicate that
the tax 13 to anpl_/ tin case no certificate is furnished or obtained -
nrior to the tine tihe sale is consumated.t Although it is provided’ i
that tno certificates nced be obtained or Surnished where the itenm of i

Lan~{1le pergonal ?mpert/ sold i3 never subject to the tax imposed ey

re-ariless of use,? a truck, sucin as tinse here involved, is not, asr’

are ftcms like 'feed and sceds! (sec Section 5116-2 General Code), |i

w«€r an iten taever subject to the itax regardless off use,' Thus,

wnder the words of-ithe statute, fthe tax shall anply' because no Igi"
{

certilisate was furnished or obtmned prior to the time the sale wasg

that statuie and iI the tar'&:‘

~oas

®1{ the tax does apply L reason «.J

question as here presented arose for aolution. That court nelds | -
b T | B P “‘*?"
*The refund was sought b" the vendor unJer a1,

N

RS
Y
it

consumated, ‘d :
H ’“

has been paid, it canot be 3aid %o have been ferroncously paid¢ mth-i,

=

-

in the meaning of Section 55L6-0, Ceneral Code.® i

As indicated above, the Court believes that thc' ruling of the Supreme ]

Court of Ohio is correct. Thc statute is plain and requires no administr :

tive interpretation. It provides as qlearl;/ as language can make it that, 5l

if a certificate of resale is not obtained fron the vendee prior Lo the

sale, the tax shall apply. Nothing in the regulations did, or could affect

ke .aandatory character of Section 130 or in any way relieve the pctitionor

oot R
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here a3sailed were not illegally or 6rroncously paid, but wore assessed
in accordance with the Salcs Tax Act.

The Court therefore, holds that no sales taxes for the period from
August 1, 1949 to karch 31, 195k, were erroneously assessed against the

petitioner, and that the petitioner 13 not entitled to any refund thercof.

Dectaion will be entered for respondent,
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_Decision .. .

This proceeding came on to be heard upon the petition filed'héx:e‘in;

and upon consideration thereol, and of ‘tho stipulation of facts, filed

herein, and it i3, by the Court this eighteenth da;r of Jmuary, 1555, -

gt o

ADJIHGZ0 ATD D"I‘l’i'l}m, 'I‘hat no salcs ta.xc:z .;01

~arch 31, 1 %Med A ainst i
] N

Auzust 1, 1749 to
H )
the petitioner, gna that the petitioner ld.s ‘not entitled to m\,;’rofund‘l

tioveol,

lerved as Dollevz: ’ .
Lattoa T, arriaston, L.,

1‘ werney Jor Petitioner,

L% Lashiagton 2uilding,

athinghon D:, Ue Co (_aucc 1/18/55)

Azscsgor, D, C.  (Persorally 1/15/55) -

Cowporation Coeunsel, D, C. (Personally 1/13/57)
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