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FINDINGS OF FACT AND OPINION
Tuc petitionsr is here appealing from the assessment or, and deniai of

i cimias o refund of franchise taxea under the District of Columbia income w.u

Fruacaise T.x Act of 1947 on the ground that the petitioner is mot ongaged in I

tiwae or ousiness in the District of Columbia within the meaning; o1 that ..cu.

Findings of Fact

- 1

ihe _petitioner is a Delawvare corporation with its principal plnce ot busi-
wws or Oftice at No. 230 Park Aveme, New York, N.Y. It consists of ten de-
partaents or *divisions" segregated as to products mamufactured und sold by each,
thit is to say, Brake Shoe and Castings Division, which mamfactures and sells
oreke shoes for railroad cars, Ramapo Ajax Division which mamfactures and sells
r-il.oad tumck fittings, such as switch stands, frog switches, crosaing stud |
4 volts, gusurd rall btraces and the like, Kellogg Vivision which mamufactures &ma :
sells sir COmpressors, paint sprey equipment and the like, Brake Block Division
vhich mamifactures and sells brake linings for trucks, htuses and automobiles,

4

American Manganese Steel Vivision, which mamufectures and sells steel castings
principaelly, and five others. The five divisions specifically named sell to
customers in the District of Columbla. The other five divisions do mot do wo.
The petitioner's mme formerly was "The American Brake Shoe & foundry
Comparny®.
The petitioner had no office in the District of Columbia during the
taxable years involved. It did maintain for the sleeping accommodation of

’ its officers and agents, who come to the District to transact business, a
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suite of rooms in & local hotel consisting of a sitting room, bedroom
and bath. In such sulte such officers or agents made and received tele—
phone calls in connection with petitioner's business of the type and
character of calls usually made and received by commercial travellers in
their hotel rooms. It was mot an office.
The transactions of the five divisions relating to the District of
Columbia during the taxable yeara 1949, 1950 and 1951 are as follows:
Brake Shoe and Castings Division

Vashington Terminal Company - Pennsylvania Reilroad Company: On April 6,

1927, the petitioner and the Permnsylvania Railroad Company entered into an
agreement for the purchase of brake shoes for itself and any other company

which it controlled or operated. Such contract together with its accompany-

ing proposal and schedules "A® and "B" were as followni

ey o
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! SELLER'S No.

of B.ake Snoes

TRIPLICATE

BUYER!S MNo. 5103

i
AGREEMENT FOR THE PURCHASE

THIS AGREEMENT, made in Triplicate, this sixth day of April, A.D. 1927,
Uy ~1d oetween The American Brake Shoe and Foundry vompany (hereinafter called
vne ¥"Sciler®), varty of the tirst part, and The Pennsylvania Railroad Company

(nereinazter called the *Buyer"), pnrty of the second part:

That 1or and in consideration of the performance of the mutusl covenzntas
hereimfter contained, the parties heresto do covenant and agree as follows:

! The Seller agreea to sell and the Buyer agrees to buy, on the following terms
and conditions, the material hereimafter specified.

s'
! MATYRIAL Brake Shoes
H
J SPECIFICATIONS In accordance with P.R.R. specification No. 50, with the ex-
| +ND PLANS ception of the "Improved Perfecto® type.
QUANTITY As consumed by the Buyer from Seller's maintained atocks at

Buyer's shops.

Repise

Rlaga—of
Bo+ivewy
{Fxact—railroad
—posat)
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STAWARD YROVESIONS
.greeuent

VITNTS3ES:
Villian Hargrave

N. 0. Anderson

Tine—of-Dolivery It is hereby understood and agreed that the covenants in
Seller's proposal dated april 6, 1927 together with
Schedules "A" and "BY, are made a part of this agreement.

i
LN wITNESS wWikREOF, the parties hereto have duly executed theise presents
the day 2nd yeer first herelnbefore written.

The American Brake shoe & Foundry Co.

A. H. Eilot

By _ _ A.
Title _hgent

The Pennsylvania Rallroad vomparny

By, C.E. Wilsh
Title Purcysziaz g

THe: PENNSYLVANIA RAILROAD COMPANY

- ——

It 18 heiwby umuerstood and ugreeu taat tne ®STANDARD PROVI-
SIONS® printed on the dack nereot are made « part of tuis
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The 2amnsylvanis Speviel Looomotive broke shoeo, ar’

the “ia-ond-> snd Speainl Chilled Cor draka shoee 1
ba ia noaordenae with tha letast revieign of '
‘aunaylvenie dpecification .o, 50,

L.uke shoes from o0tooka muintuinau by the Braxs shee
towprny bt the upghsaer's hope shall ba {avoloed st
pisos pricag bneed on thna abov~ nriees sand shown in
2Zohadule "A" to be atisghed harete,

.ne abovs nr=ed pricaa ghell be sudjest to raviaion by

the Yrugv hc~ Tomnmany on the first Jdoy of April, July,
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SETTCT 1 provad 2erfacto, 3pacial Chilled and Diswond-t unflenzed
oy, f,2,5, tha Brake "heoe Qomosny's plante »t Brltimere,
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Not cssh thirty (20) deys from date of iavoioe.

The :urohassr shnll wand sll orders rad ocommalcations rolntixngy
thareto to Lhs Brure “hos Tomnmy's offiae ot Jo, 30 Chure¢h

3treet, dow York, .Y,

Unon tha exsgution of this agreanant, t:2 Drake choe CoOmTcly ¢
will naintsin e etoox of Lts Looomotive Iriver Brria 5BNe7,
*lenged Dis-ond-: Brsxe _hoeg, td Unflenged Miemond-s ozl
opeolial Chillod Brake _ho+, satiwfsatory to the 2uorohnoer, &3
cloh of the Jurchaser's 3hopa as sgrsed upon in Sohedule "N" U9
be attached harate,

Theae
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£hop of each pettarn 0f broke ghoe mint-ined vt that “hop, end

Do 3roke choa Comprny s1{11 m ks Jhipmants of » suf-lolmt

guoatity of eaoch pattern, to acoh .hop, to gover such coasunmption,

coouing shipping noticea to the urchis~r's storaksepers at these

20ps

Upon the oxacontion of this r-risemant wni on thy first day of eagh
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nake poymont €2 the Brikae Lhec- - an, ¢f !l involos for the
quantity of eoch pettarn of + - sak~ a>-a3 gonyumed or -hipped
from eroh of $he = inte.i9d 4'00ku d.71inx Lhe 2rec-iiaz <woath,
ut the prioe in effeat for that —ont-,

Yollowing receipt of tha 2urchmuer's statemints, tha Breke Shose
Company will proxptly ship to «ach 07 ir- =si-tsin~¢ atoaks,
vurfiofens of eoch pattarn of bruke s sy to ropleniah thi.
stooX{ eending obipping notic~s of =s2. shinment Lo tha

sto

Purchasgez's

rekeaspere &L treaa shops,

The Purolesar will kecp tha B:nia : hos Zo23pany infor=ed, sa far
ta poasidle, of the prodbadble chunges {n uon. 1;tion of drake
shoes in thoer msinisine. stooks, 4o th-l tne irake hoe Company
ssa 208ify ths stooke acoveriin-lyz,

If, throuh 10 feult of the bBruks k-3 Company, @ pattaran of
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‘ne Br-
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purpoee, ot ite own axv~nse, at any tive in r~goler shop houro
‘aring tha tara o7 thlii u3caeaacat, o)l breby shooeo in atoock et
afohayar's . -ops, s wall -8 tha Jtook resorcs of the Zurehaser
st thasa Lops ias0fur eu thay r-late to the brake shoe )
‘ompuny's buainess u dar this agreament,

Upon the termiastion of thila ogroomeat, the Brals ghoe Corpary
#ill {nvoioce tha Purchoear for sll the drnoke chood On head @

thewe

- inteinad stooks, st the prisss then in effeet,
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The above quoted contract is still in force. Under it the petitioner
sells and delivers brake shoes to the Washington Termimal Company, a corjor—
tion which operates the Washington railroad termimal, for use in repairing
and maintaining reilroad locomotives and cars of the Psnnsylvania Railroad
Coapany and other railroad companies who enter the Washington Termiml.

In compliance with the aforesaid agreement the petitioner during the
years 1949, 1950 and 1951 maintained stocks of brake shoes in the yards of
the Washington Terminal, and in compliance with the agreement, permitted
the Washington Terminmal Company to withdraw from such maintained stock of
brake shoea the quantity that the Terminmal Company needed from time to time
to carry out its repair and maintenance functions., The Washington Termimal
Company was not billed for the brake shoes at the time of their delivery
at the Washington Terminal yards, but only as and when the brake shoes
were removed from the maintained stocks and then at the price current
at the time of such removal, and not at the price current at the time
ol delivery at the yards. During the taxable years here involved the ‘
Washington Termiml Company removed from the maintained stock of btrake
shoes at Washington Terminal yards brake shoes in the following amounts:

Farthe year 1949 - $ 308,270.17
Far the year 1950 - 8 337,709.54
Far the year 1951 - $ 492,217.85.

Capital Transit Companyt During the calendar years 1949, 1950 and 1951
the petitioner sold brake shoes to the Capital Transit Company for use on
its street railway cars. Orders for such sales were sent direct from the
Capital Transit Company by mail to the pe’d..t.ioner at its office in New
York. The evidence docea mot disclose how the bmio shoes purchased by
the Capital Transit Company were delivered mor does it disclose the
exnct amount of the sales, but the Assistant to the President of the
Brake Shoe & Castings Division testified that ®it might be about four
or five bundred dollars a month®,

Remapo Ajax Diviasion

Bouthern Ratlway Compagy:  This division employed an agent, Raiph W.

ki aude s

coom Fj



Payne, to sell its products to railroeds, mostly in the southeastern part
of the United States, including the Southern Railway Company, auna w the
Capital Transit conpauv. Mr. Payne was compensated as follows: oas was
paid a retainer of $100 a month and a commission of 4% on the wnount of
the sales vwhich he made. While he repreasented other companies who seil
rallwvay equipment, he represented only the Ramapo Ajax Division in respect
to the 1ine of rallroad equipment mamufactured and sold by that aivision.
He could mot invade the territory of other representatives of the Ramapo

Ajax Division. He received a commission on all equipment of the Division

sold in his territory whether he negotiated the sale or mot. Such representa-

tive maintained an office in the District of Columbia and employed and paid
the salaries of the salesmen and other employees in that office. He was
1isted in the telephone directory of the District of Columbla as "Payne,
Ralph W., railroad equip.” Mr. Payns had nothing to do with esta-
blishing the price of the products of the Division, with the acoeptance
of the orders or the approval of the purchaser’s credit. He merely
negotiated the sale and procured the order and transmitted the order to
the office of the Division as its representative. He was mot an independent
agent or broker.

In the capacity as above stated Mr. Payne negotiated and procured
orders for rai.way track equipment from the Southern Rallwvay Company
whose general offices were in the District of Columbia, and from the
Capital Transit Company. The amount of such sales 1s not disclosed by
the record although one witness testified that he thought that the amount
of sales of equipment to the Southern Railway Company did not exceed
$6,000 for the three taxable years involved.

Kallogz Division
Brake Block Diviaion

These three divisions sell their products to customers in the
Distriot of Columbia. Such sales are effected by salesmen with offices out-
side the District but who come into the Diatrict and procure orders.
Juch orders are acaspted without the Distriot. No evidence was introduced

-10-




as to the amount of such sales, but the Assistant to the President in
Charge of Salea Coordimation and Sales Policy of the petitionsr estimated
that during the taxable years here involved, the Kellogg Division sales
amounted to between $10,000 and $12,000 a year, the Brake Block Division
betwsen $5,000 and §20,000 a year, and the American Manganeae Steel Division
*in the neighborhood of $23,000 a year®".
in General

The income tax return of this petitionsr for the calendar year 1949
reflects that in addition to the sales of brake shoes from maintained
stocks within the Diotrict of Columbia, the petitioner during the calendar
yoar of 1949 made sales to customers in the District of Columbia in the
amount of $53,224.41. In its income tax returns for the calendar years
1950 and 1951 no such information is supplied. The only sales affecting
the District of Columbia appearing in such income tax returns were the
sales from maintained stocks in the District of Columblia as hereinbefore
set forth.

On April 14, 1950, the Petitioner filed with the Assessor its corporate
franchise tax return for the calendar year 1949 in which wvas included the

statement followingt
"AMFRICAN BRAKE SHOE COMPANY

DISTRICT OF COLUMBIA — CORPORATION FRANCHISE TAX RETURN FOR 1949

SCHEDULE *A®

Amount of taxable net income per line 34
of Federal retarn fOr 1949 « o « o ¢« v o o o o » o o o » o +85,672,013.19

Deduct:
INteredt ccecececsnsascssncssse$39,549.75
RentS eecovccseere cessecavsesss 19,893.68

RoOyrltdeBecccsoccencacasscavsne 22,299.54
DividendS..cceeeccecavensaosesss327,215.65
Net pain from sale of assets

other than capltal..........126,261.37 219,

$5,136,793.20

Add:
State taxes based OB IN(OMBeeccu i ceeccececcnsnsnentctsnsane 148,741 .41

Net income subject to allocation (1tem A)eeveseseascnsees_$5,285,534.51

~11-
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Net Sales per Federal return . . . . . . $87,560,166.11
Plus other inocoms not excluded above . . 38,427.93

Total receipts (Item B) o « o o v o o o o o o o« » o o « « $87,598,594.04
Sales of goods from stock looated in the District (Item C) . 308,270.17
Percentage of Item C to Item B (Item D). v v o o o o o & o » .003519
Ttem D multiplied by Iten A (Item B) . « o o o o o o o o o . 18,599.8

Tax at ST of IteM B o o ¢ v e ¢t v o e s ¢ o o o o o o o oo 929.99 *

On May 11, 1950, the petitioner filed with the Aasessor a letter ex—
plaining the computation of the apportiomment factor in the foregoing state-—
ment and supplying other sales information as follows:

SAMERICAN BRAKE SHOE COMPANY
230 Park Avemie
New York 17, N.Y.

May 11, 1950

Assessor of the District of Columbia
Vashington, D.C.

Dear Sir:

With reference to our letter of April 14, 1950, to which
was attached our 1949 Corporation Franchise Tax Return, we submit here-
with ®*Schedule M ~ Sales Information® covering the calendar year 1949.

1. All sales of goods made to the United States,
the District of Columbim or others, from stock
located in the District (including stock located
in a store, warehouse, public warehouse or
consigned rlock). $ 308,270.17

2. All sales of goods shipped into the Diatrict
of Columbin, to the United States, the
District of Columbia or others — 53,224 .41
Total $ 361,484.58

Total included in ®Computation of District
of Columbia Apportiomment Factor® 308,270.17

Total amount of all sales of goods omitted
in "Computation of District of Columbia
Apportioment Factor® (Note 1) .8 53,24.43

L. Fxcluded in arrivinz at the apportiomment
tactor for the reason that such orders
were principally secured, negotiated or
olfected by employees of the Company
situated at offices without the Distriot
ot Columbia,

vould you kindly attach this information to our 1949
return,

Very truly yours,

JMsJF V.L. Persbacker
V.l. Perab:cker

17— Axst. Comotroller®
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40 A48 corporate franchise tax return the petitioner reported the sum
or $i¥,599.80 as net income properly spporvioned to tne District of Columbia,
«na on April 26, 1950, paid to the District the sum of $27.9y, as a corporate
irdncnise tax ocomputed upon such portion of net income.

On April 16, 1951 the petitioner filed with the Assessor its corporate
franchise tax return for the calendar year 1950 in which was included the
astatement following:

*AMERICAN BRAKE SHOZ COMPARY

DISTRICT OF COLUMBIA ~ CORPORATION FRANCHISE TAX RETURN FOR 1950

: SCHEDULE A"

Amount of taxable net income per line 34
of Federal return for 1950 « o o « o o « o o » o » o o - $11,50,522.15

Deduct:
Intereat ¢ ¢+ ¢ v o o o o o o o o « +36,631.98
Interest-U.S. Obligations. . . . . .10,025.70
Rents....-...-....-.21,057.65
Roﬂltiﬁso e o 5 o & 6 6 o 0 0 s & 48,674.93
Net gain from sale of aasets other

Wian capital o ¢ ¢ . o o o o o 540,234.19
DivaQondB o = o ¢ a o o o o o o o 454,900.85

OLOOT ANCOMB. o o o o « + o » o » _191,938.48 1,239,130.18 .
$ 1u,321,391.97 ;

Auat ‘ i
State taxes based on inCOMe® « ¢ o o ¢ ¢ ¢ ¢ o o o o o o 173,855.98 :

Net income subject to allocation (Item A) . . . . . . . § 10,495,247.95

Net sales per Federar return (Item B) ¢« « o o & o « o o & 102,234,301.85 ;

Sales of goods from stock located in the Distriot

(Item C) o o o o o o o o s o 0 o o o o6 s o o oo 337,709.54
Ratio of Iten B to Item C (Item D). v o o ¢ o =« o o o o & 03303
Ttem Amultiplied by Ttem C . o = « o« o v ¢ o ¢ o o ¢ o o 34,665.80

Tax AL 5% o ¢ ¢ o o o s o s o ¢ s o o o o ¢ o 0 0 o ¢ o 1,733.29

In its corporate franchiae tax return the petitioner reported the sum
of :334,665.80 a3 net income properly apportioned to the District of “olumbis,
and on «pril 16, 1951 paid to the District of Columbia §1,733.2y, as a corpor—
ute ilrunchilse tax computed upon such portion of net inconme.

On april 15, 1952, the petitioner tiled with the Asseswor 1ts corporsa-

WO lieDC0lee LaX Ieturn for the ocalendar year 1951, in which it also in-
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cluded the statement following:

SAMERICAN BRAKE SHOE COMPANY
DISTRICT QF COLUMBIA - CORPORATION FRANCHISE TAX RETURN FOR 1951

SCHEDULE ®*A®

Amount of taxable nst incomeper
line 34 of federal return for 1951 « « « « » « « » - . » $17,287,967.59

Deducte

Interest . ¢« o ¢ ¢ o o = o & « o +$319,168.77
Interest-4U.5.0bligations. . . . « « 2,400,00
ROOLSe o o o o s o o o o o o o o o  27,706.48
Royaltleg. ¢« o ¢« o ¢ o o ¢ o =« o o 89,413.36
Net gain from sale of assets

other than capitel . . . . . . 260,873.32
Dividends.. ¢ « ¢« ¢ = s = o o o o 2(7,539.57

Other income. . . . s e e s e 72,151.71 : 1,039,253.21
16,248,714.38

kdd stsate income taxes and
DeCe franchlse tAX o o ¢ o« ¢ ¢ o o ¢ ¢ ¢ 2 ¢ o o o o » ISI.M

Net income subject to allocation (Item A)e ¢ o« v « « « o « 16,430,368.80

Net sales per federal return (Item B} « o o o« ¢ « « « « « 140,978,319.04

Sales of goods from stock located

inthe District (Ite® C) « « ¢ o o o ¢ o o o o o « o « 492,217.86
Ratio of Ttem B to 1tem C v o ¢ o o o o o o ¢ o = o s « & 00349144,
Item A maltiplied by Jtem C o « o« « o « o « = o o o o o & 57,365.65
TAX 8L 5% o o o ¢ o o o o o e o o a0 o o e s 2,868.28

In ita corporate franchise tax return the petitioner reported the sum
of $57,365.65 as net income properly apportioned to the District of Columbia,
and on April 15, 1952 paid to the Diatrict of Columbia $2,868.28, as a cor-

porate franchise tax computed upon such portion of net income.

United Statea Govermment Business

Tue petitioner's business wi-h the United States Govermment represents
aproxinately 6% of its entire businesa. It is conducted as reflected by
i 10llovwing testimony of the Assistant to the President in Charge of Sales
Cooraimtion and Sales Policy of the petitioner:

*Q Do you have any govermment buisinesi here, sirt And when I

say that, I mean busineas with the United States or Distriot

Goverments.

14—




A Yes, air, we do.

Q I presume you have a great deal more with the federal govermment

than you do with the District of Lolumbia Govermment, if you have

any with the Diatrict of Columbia Goverment.

A That is right.

Q Do you have anyone here who represents you on your

govermental business?

¥y No, sair.

Q How i8 that handled, sir:

A It is handled by direct contact by the divisions making

the product which have one that the govermuent is seeicddng suppliers

for. Ve are registered with most of the agencies on

the products we make.

Q You come in then as a bidder in the matural course of

things along with other bidders?

A Most of it happens to be with the arsemls —Ordnmance

Department — out of thisarea; but the origiml solicitation

sometimes starts here.

Q In other words, you would work through — in the event

that you had something to do with one of the Armed Services —

perhaps through the Pentagon building?

Iy Yes, sir. I used to do that.

Q That is what you have in mind when you say that.

A Yes, sir."

On August 5, 1952, the petitioner filed with the District of Columbia three
claims for refund, namely: (a) claim for refund of the corporate fran-hise
tax for the year 1949 in the amount of £929.99 paid on April 26, 1950; (b)
claim for refund of the corporate franchise tax for the year 1950 in the
amount of $1,733,29 pald on April 16, 1951; and (¢) claim for refund of the
corporate franchise tax for the year 1951 in the amount of §2,868.28 paid on
April 15, 1952. On October 8, 1952, the Assessor disallowed such claims for

refund. This proceeding was filed on Janmuary 5, 1953.

-15-




Opinion

The petitioner does not contest the amount of the tax, nor does it
cleim that the Assessor has used any formmula not permitted under District
of Columbla Income and Franchise Tax Act of 1947 and the regulations per-
taining thereto, or has misapplied any such formula. It does not claim
that any of the sales to custouwers in the District of Columbia were not
secured, nsgotiated or effected by the owners, employees, agents, officers
or branches of the petitioner located in the District of Columbla. It
pitches its case entirely on the proposition that during the taxable
yeers involved it was not engaged in nor did it carry on any trade or
business in the District of Columbie, because it did not physically have
or maintain any office, warehouse, or other place of business, or
representative having an office or other place of business in the District.

The sole assigmment of error is as follows:

%%+ The denlal of the claims for refund is based upon the
followin; error: The Office of the Assessor erroneously contends
that petitioner's activities within the District of Columbia are
sufficient to render it liable for franchise taxes levied under
Section 47-1571a of the District of Columbla Income end Franchise

Act of 1947 despite the exceptions conteined in subsectiorn (h)
of Section 47-1551c of said Act."

The facts alleged relate solely to the assigmment of error ard apply

to no other issue.

The exceptions referred to in the assignment of error are found in
Section 1 of the Act of May 3, 1948, and in Section 47-1551c (h), D.C.
Code, 1951 Edition, which read as follows:

*(h) The words 'trade or business' include the engaging in or
cerrying on of any trede, business, profession, vocation or calling
or commercial activity in the District of Columbic; ard include the
rerformence of the functions of a public office: Provided, howuver,
That the words 'trade or business! shall not include, for the pur-
poses of this article:

*(1) Sales of tengible personal property vwhereby title to such
property pesses within or without the District, by a corporation
or unincorporated business which does not physically have or main-
tain an office, warehouse, or other place of business in the
District, and which has no officer, agent, or representative hav-
ing an office or other place of business in the District, during
the taxable year; or

*(2) Sales of tangible personal property bty a corporation or
unincorporated business which does not maintain an office or
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other place of business in the District and which has no office, agent,
or repressntative in the District except for the sole purpose of

doing buainess with the United States, but such corporations and
unincorporated businesses shall be subject to the licensing provi-
sions in title XIV of this article.

*  For purposes of this proviso, the words 'agent' or 'represcnta-
tive' shall not include any independent broker engaged independently
in regularly soliciting orders in the District for sellers and who
holds himself out as such.®

The District of Columbla Tax Court was created along the lines of the
United States Tax Court and its rules are identical, except as to the neces-
sary variations. The decisions relating to procedure and practice before
the United States Tax Court are applicaule to the procedure and practice

before this Court. Judge Hamel in Practice and Evidence before the United

States Board of Tax Appeals (1938) observes that "Both the Board and the

courtc have held in numorous cases that the Board's juriediction is limited
to the issues ralsed by the pleadings before it, and evidence will not be
consid " which 18 produced at the trial on matters not raised by the
pleadings®. (citing many cases).

In Samuel J. Rigsman, 6 T.C. 1105, 1118, the Tax Court there held:

n% # % # ., Even if we should assumc that the proof at the
hesring chows that the cost to petitioner of his stock in Cormelia
Corpcration was in excess of the figure which ho claimed in his
cetition, we would be without authority to allow it, because peti-
tioner did not ask or recelve permission to amend his petition to
conforn to the pr_of, Iasues must be reised by the pleadings and
not on brief. lNorth American Coal Cornoration, 28 B.T.A., 207;
Genera) Utilities & Operating Co. y. Helvering, 296 U.S. 200.

Ey 2 L]

3 . o*

See alsot Southport Mill, Limited v. Commissioper, 26 F. 2d 17, 18;

Stecle-Vedeles Co. v. Commissiomr, 63 F. 2d 541, 543; and C.C,H, Tax Court-

RPuleg of Practice, Paragraphs 1658-17, 1658-171, 1653-174, and 1658-1T7,

and cages cited thereunder.

The rulings of the United States Court of Appeals in Lever Brothers Com-

pany y. District of Columbis, U.S. App. D.C. , F.2d s
decided March 26, 1953, and in c-I13inois Glags Co, w. District of Columbis,

Order dated March 26, 1953, are not of pertinency or application here. In those
cages the issues raised were sufficient to require a finding by this Court as to
vhat portion, if any, of the gross receipts were "secured, negotiated or effected

-17-
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by ovmers, suployees, agents, officers and branches of the corporation

® @ 8 @ )looated in the District® within the meaning or wection 10-2(d)
{1)a o1 the regulations pertaining to the Income and Franchise Tax Act, and
10 ebwes 1w uweclsion thereon. No issue similar or of the same effect as
in those two cases i» reised in this case.

As the Court sees it, it now becomes necessary to determine one issue
and ons only, mamely, did the petitioner engage in or carry on a trade or
business within the meaning of the Income and Franochise Tax Aot during the
taxable years involved? In other words, did it carry on or engage in any
commercial activity? Did it have or maintain any one of the following: ®an
office, warehouse or other place of btusiness in the Digtrict # & & &
officer, agent or representative having an office or other place of business
in the District®?

The record discloses that Ralph W. Payne maintained an office in the
District of Columbia wherein he employed seversl agents or salesmen, the
eaxpenses of which, whibh included the salaries of such salesmen, were
borne by Mr. Payns. BHe was engaged in the selling of reilroad equipment
and held himself out as such. The telephone directory for Washington
carried his mame in the directory as "Payns, Ralph W., reilroad equip.®
He sold the products of seversl marufacturers including the petitioner.
Most of such sales vere to railroads and street railvey oompardes. As
far as the petitioner is concerned he bad the right to sell its products
in the area gensrelly ocomprising the southesstern part of the United States.
Ore of the companies to whom he sold products was the Southern lailway
Cystem, vhich bad its generul offices in the District of Columbia and the
negotiations leading up to orders for equipment purchased from the petition-
er took place in the District of Columbia. The petitionsr exercised mo con-
trol over Mr. Payne or any of his employees as to the method of sale, It
was interested merely in the result. It supplied Mr. Payne with order
blanks generally used by it in the ssle of its products. The method of
selling employed by Mr. Payns and his agents insofar as the District of

-18-
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Colunbis was concerned was to call upon the purchaging officials of the
Southern Railway Company and discuss and negotiate an order for the
purchase of material. If that company desired to purchase the equip-
zent there would be filled out an order blank on the form supplied by
potitioner and sent to the main office of the Ramapo Ajax Diviaion in
Chicago. If the order vas accepted the material would be shipped to
such point on the Southern Railway System as vas indicated. Mr. Payne
had nothiug to do with the approval of orders or the collection of the
money due by the Railway Company. His compensation vas largely a commis-
sion of 4% of the amount of the sale, tut he received a retainer of $100
per month from the petitioner. Products that were s0ld by Mr. Payne
were mamufactured by the Ramapo Ajax Division of the petitioner.

Mr. Payne considered himself bound insofar as the line of equipment
mamfactured by the Ramapo Ajax Division wvas ooncerned not to mell
products of any mamufacturer other than the petitioner. The other
mmufacturers for vhom Mr. Payne scld material were not coampetitors

of petitioner, in that, while the articles of material were kindred,
that is to say, related to the mmintenance ard operation of reilroads,
they were not the same. Ho had nothing to do with the brake shoes

that were storea in the Washington termimal or any other products mam-
factured by the petitioner. If the petitioner sold any of the products
of the Hamapo Ajex Diviaion to any customer in the territory assigned

to Mr. Payne, he received the agreed commission on the sales price,
regardless of whether he or someone else procured the order or whether
it wms procured by aryone, that is to say, origimted with the purchaser
or nmot. In other words, he received the commission on all business done

by that Division in his territory.
It must be held that the petitioner had an agent having an office

or place of business in the District of Columbia, unless as meant in
the Aot of May 3, 1948, Ralph W. Payne wvas an *independent broker engaged

independently in regularly soliciting orders in the District for sellers
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and who holds himself out as such®,

There is, perhaps, no subject of the law ooncerning which there
is more divergence of judicial opinion than that of independent con-
trectors. See Words and Phrages. Given a state of facts there is about
an even division as to vhether the person in question is an "employee® or an
®independent contractor®. The divergence does not lessen as the subject
is narroved to the fleld of saleamen and solicitora. It is increesed
where as here the selling individual sells the products of two or more
mamfacturers. Under a astate of facts similar to those found hersin
there are two well considered, and what might be called leading cases
vhich point up the difference of judicial opinion. In Maltz y.
Jackoway- Fatz Cap Co., 336 No. 1000, 83 S.W. 2d 909, it was held by

a umaimous court that the selling individual was not independent,
but wvas an employee of the mamfacturer. On the other side of the
plcture is seen Stover Bedding Co. y. Industrial Commiasion, 99 Utah
423, 107 P. 2d 1027, 134 A.L.R.1006, where the majority opinion wvas

exactly opposite from therule in Maltz y. Jackoway-Katz Cap Co., supra.

It should be noted in passing that the dissenting opinion is an
extended treatise on the law of the subject and relies strongly on
the Maltz cane.

The great weight of authority is that the test iz wvhether the
mamufacturer exercises direction and control of the selling indivicdual
in the manner in which the services are to be performed. If it does

such person is
such person is an employes. If not, then/an independent salesman or

contractor. Restatement of the Law, Agency, Vol. 1, Section 14, pp. 47

and 48, and Section 220, pp. 483, 484 and 485, Such secms to be the
test in the District of Columbla. Swarty v. Justh, 24 App. D.C. 596,600.

Some recognition of that test is found in Jever Brothers Compapny Y.

District of Columbim, U.S. App. D.C. , F. 24 »

decided March 26, 1953. After consideraticn of the many cases bearing
on faots quite similar to those of this case the Court believes that the
better ruling is to hold that Ralph W. Payne was an independent contrastor.
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Szith v. State, 169 Md. 489, 182 A. 286; Mason y. Royal Indemnity Co.,
35 ¥. Supp, 4773 Frank y. Tru-Vue, Inc,, 65 F. Supp. 220; Griffith y.
Electrolux Corporation, 17 Va. 378; 11 S.E. 2d 644; Stoyyr Dedding
Co. y. Industriel Commisslon, gupra; In the Katter of Electrolux
Corporation, 262 App. Div. 642, 3 N.V.S. 2d 972; Still y. Union

Ciroulation Co,, 101 F. 2d 13,
To say that Ralph W. Payne can be considered as an independent

contractor does mot, however, ahswer the question presented, which is: was he
an "independent broker*? While brokers have been hald to be independent
contraobonsl)lll independent contractors are not brokorosz) The exclusive
relationship of Mr. Payne to the petitioner and to the territory aasigned
to him negatives his claim to the position of broker. Were he a broker

he could procure orders for any mamifacturer of equipment, even if compet~
ing vith the petitioner. Were he & broker within the commonly accepted
meaning of that term he would have no claim to commissions on orders which
he does not obtain, nor would he be paid a retainer of §100 a month. In
Lever Brothers Compagy y. District of Columbia, supra, the exclusion was
narrovly confined to "independent brokers® on the principle of expresaio

unius, exclusio alterjug, and it was held that factors came within the

meaning of the term ¥agent®., On the authority of the Lever Brothers

Company case the Court holds that the petitionsr durirg the taxable
year involved did have an agent having an office in the District of
Columbda. " .

The Court holds, moreover, that during the taxable years involved
the petitioner maintained a ®warehouse® in the District of Columbia as
that term is meant in the Act of May 3, 1948 (47-1551c(a) D.C. Code,
1953 Ed.).

The facts as found disclose that the petitioner shipped to the

District of Columitda quantities of btreke shoes from time to time. When
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(1) Pastaterent of the law, Agency, Vol. 1, Section 2(b), p. 12
£tiles v, Edwards, 79 Gs. 353, 53 8.E. 2d 697.

(2) "Independent brokers® seems redundant. All gemuine or real brokers are
independent.




they reached the District of Columbia they were the property of peti-
tionsr. They were stored at various points in the railwey yard of

the Meshington Terminel Compeny and remained the property of petitioner
until they wer: resoved from such storage for use by that Company. The
price charged for the brake shoes wvas not that in force at the time they
were shipped and delivered to the Washington Terminal yards, but at the
price in force at the time they were removed from storage and used. The
agreement between petitioner and the Pennsylvania Railroad Company under
which the breke shoes were sold to the Washington Termimal Company required
petitioner to maintain -staocka of brake shoes at the Washington Terminal
Company. There is further such langusge as “upon the execution of

this agreement, the Brake Shoe Company will maintain a stoock of its
Loconotive Driver Brake Shoes # # # # gt such of the Purchaser's
8hops as agreed upon * ® % #%,  In jte income tax returns it
reports the sale of brake shoes at the Washington Terminal Company as
"ssles of goods from stock located in the District®. The faot that,

if and vhen the agreement just mentioned is terminated, the Pennsylvania
Railroad Company is to purchase the brake shoes then in storage at the

Washington Terminal yards seems to the Court to be immaterial.

In North Luhac Mamfacturing apd Canning Co. y. Dimtrict of Columbia,

Docket Ko. 1238, and Atlantis Sales Corp. y. District of Columbia, Docket

No. 1233, it 1s held that the expression "have or maintained a warehouss®
is not restricted to the meaning of a freehold title to such warshouse.
The Court in these two cases considered the legal effect of renting
warehouse space, as distinguished from owning it, in relation to “engag-
ing in or carrying on of any trade or business® as that term is defined
in the Distriot of Columbla Income and Franchise Tax Act, as amended

by the Act of May 3, 1948. Because of their bearing upon the iasue
sutmitted in this proceeding the Court will quote at length from those

cases because it believes the reasons given therein are applicable here,
In Forth Labes Mapufacturing and Capndng Co. y. Diatrict of Columbls,
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Docket No. 1238, there is found in the opinion the language tollowing:

*Az w111 bo zmoon from the foregoing, in order tmat there my be
excluded from taxation the commercial activity of a corporetion
in the Distriot, it is nocoazary that during the tmxnble year it
have neither an office, warehouse or other place of bucinecn in the .
District, and that it have no officer, arent or represantative bkaving
offices or other place of busineas theroin cduring tha 4umble ywar.
Petitionsr had a wvarehouse in the District during the taxable year,
unless the exprezsion "have or maintain (a) warehouse or other plece
of business in the District® is reatricted to the meaning of a free-
hold title to auch warehouss or other place of businesa. It i3 mot
believed that that was the intent of Congress. The intent of Concress
was to exclude from taxation those corporations which choose to stay
at home in all respects except to solicit ordors which are sent to
the home office for acceptance and filling (compare lorion Co. y.
Departioant, of Revenus, U.8. Suprews Court, February 26, 1951.)

"Poetitioner, durlng the fisecal year ended March 31, 1949,
dld not choose to stay at homo and merely solicit buasinsss ia the
District. By means of ita occupancy of space in a warohouse undor
contract, 1t just aa effectively had a warehouse within the nmexning
of the statule as if it had had a lease or a fee sirmle title thoreio.
The meaning of the word ‘have' in the atatute ism similar to a person
saying he has a bank in a certain city, or that he hns a nafe doposit
box in a certain btank, or that he has a lawyer in a certain city. It
ia obvious that by these phrases availability for use or service
rather than ownership is conmnoted.

"Petitioner ciies certain dictiomary definitions of ‘have!
a3 meaning to hold as owner, possessor, occupler or controller,
etc., but words gonerally have different shades of meaning, and
ere to be consirued if reasomably poasible, to effectuaie the
intent of the lawmaker; and this msaning in particular instances
i3 to be arrived aut not only by a conaideratlon of the words
thenselves, tut by considering as well, the context, purposes
of the law, and tae circumstances under which the words were
employed, Puerto Rico v. Shell Co., 302 U.3. 253, 258.

*A legislative purpose shown by the context of a statute
should not be defeated by mere blind adherence to definitions
of words found in dictlonaries, C. & C. I. R. Co. v. Public
Cervice Uommission, 185 Ind. 678, 114 N. E. 414.

*The imuiry i3 not what the strict and accurate definitions
of words may be according to the lexicographers, but as to the
legislative intent. J, ¥e Kelly Co. v. State, 123 Tenn. 516,
132 S.W. 193,

®#Naither the courts nor this Board should 'make a fortrass
out of the dictionary', and should refuse to porvert the process
of interpretation by mechanically applyins definitions in
urdntended contexts. Farmers Irrigation Co. v. McComb, 337 U.S.
755, 764; Cabell v. Markhum, 148 F (2d) 737, 739, aff'd. 326 U.S.
404, L09.*

Thsn followed itlantis Sales Coxp. Y. Diatrict of Columbia, Docket

1233, in whioh it was held:
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*In Jorth Lubec Mamufacturing and Canning Commmuny v. Tishrict
of Columbia, Dockst Ko. 1238, this Board held taat the uce of a
varebouse by North Lubec in a manner simiinr to that used by
potitioner in this case as to its potato mix, vas to 'havo'! a
wvarehoiise in the District within the meaning of the statute.

*Lxcept for a pocaible difforence in the ratlo of msrchandise
shipsed into the Distriect for the purpose of filling apecific
orders, and merchandise shipped in without previous orders therefor,
the cases are parallel, with this further exceptiont

*In this cace, unlike the North Lubec case, somo of petitloner's
zales to District of Columbia customers were chipped directly to the
cugstonmers, without passing through a warehouase in the District.
These galos had been solicited in the Dlstrict, and there is o

evidonce to indicate that they were not taxable in tho Disntrict, unless

the requiremont of sectlon 47-1551-c-~h that zales of tangible per-
sonal property by a corporation which does mot phynically have or
maintain a varehouse in the District compels a different result.

"The irmmunity from taxation which is conferred by section
47-1551—c(h) is lost whon a corporation has a wrehouze within
the maaning thereof, ot only 23 to the merchandizs sold f{ron
the warehouse, but as to all merchandige sold in the District
under circumstances which, in the absence of that section, would
properly be considered as giving rise to income from District of
Columbia sources."

It may be that the dootrine announted in North Lubec Mamfacturing

apd Ca Co. v. District of Columbia and Atlantis Sales Corp. v.

District of Colunbia cases should mot be extended to cover a situation

vhere the space ia in the open with no definite limits and for which mo
charge ia made, and there is some question about the propriety of such
extension, but keeping in mind the purpose of the amendment of May 3,
1948, it wuld seem that the petitioner maintalas "a warehouse" where it
stores brake shoes which it still owns, and from which it does not remove
or permit to be removed such equipment until sold to its customers, the
Court holds that tho petitioner maintained ®"a warehouse® in the District
of Colunbia during the taxable year involved within the meaning of the Act
of May 3, 1948. The Court is of the oplnion that the activities of
Ralph ¥W. Payne in ®"nepgotiating and effecting™ orders in the District of
Columbia amounted to Yengaging in or carrying on a trade or business®
in the District of Columbia.

As observed above no question is raised by the petitioner as to the

measure or the amount of the taxes, but even if such issue hid been
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ralsed in this proceeding it is doubtful if any finding or conclusion
oould be meds thereon because of lack of proof. It is true that the

Court has found that sales of breke shoes at the Washington Termimm)
Company in definite amounts were made by the petitionsr during the taxable
years here involved. Such finding, however, vas based upon what might be
termed a declaration against interest found in the income tax returns of
the petitioner. Ko evidence as to such sales were introduced either as
to amount or to what extent agents of the petitioner participated in
effecting such sales, The evidence of other transactions in the District
of Columbia, that is to say, sales made to the Capital Transit Company

by tbe Brake Shoe Division, to the Southern Railway by the. Ramapo Ajag
Division, and to customers by the Kellogg, Brake Block, and the American
Manganess Steel Divisions, was actually no more than a guess by the wit-
noszes as to the amount of such sales. There was no evidence as to the
manner of the sales except, perhaps, that relating to the sales to the
Southern Railvay System effected by Ralph W. Payns. All of this testimony
was peculiarly within the knowledge and control of the petitionsr. The
petitionsr was given ample opportunity to produce such evidence, but it
failed to do so.

For the rec_ons above amtated the Court affirms the action of the
Assessor in disallowing the claims of refund of a franchise tax in the
amount of $929.99 for the calendar yoar 1949, in the amount of 81,733.29
for the calendar year 1950, and in the amount of §2,868.23 for the

oalendar year 1951,
Decipion wAll be entered for the respondent.
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AMERICAN HRAKE SHOE COMPANY, ) Distnet ot Cotumbia
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Petitioner ;
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DISTRICT OF COLUMBIA, )
)
Respondent )

DECISIOHN

This proceeding came on to be heard upon the petition filed
hemix;; and upon consi&oration thereof, and of the evidence adduced
at the hearing on said petition, it 1s, by the Court this 10th day
of June, 1953,

ADJUDGED AND DETERMINED, That the action of the Assessor in
denying claims for refund filed by the petitioner American Brake
Shoe Company, for refund of a franchise tax for the calendar year
1949 in the amount of £929.99, refund of a franchise tax for the
calendar year 1950 in the amount of $1,733.29, and refund of a
franchise tax for the calendar year 1951 in the amount of {2,868.28
be, and it is herety affirmed, and that the petitioner is not entitled

to a refund of such franchise taxes.

LT
e TIqy/v. Morgan
Judge

Findings of Fact and Opinion and Deciaion
Served as followst

Mr. A, H. Manltonbaek, Jr.

Arigiant Secretary,

‘raricen Brake Shoe Company

230 Park Avenue

Nev York 17, N.Y. (Mailed 6/10/53)

Assessor, D.C. (Personally 6/10/53)

Corporation Counsel, D.C. (Porsonally 6/10/53).
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s R. Liberti,
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