





1056 .

i

ined by a court'{.'.lg

or
i 21-1501 et 'Say.
), D.C. Law 7-189,
'R 6311; Apr. 24,
. A
b of 2006 was intro-
4 Bill No. 16-664. The

4 second readings on
1, 2008, respectively, - ..

uly 18,-2006, it was
-1 transmitted to Con-
Law 16-305 betame

/cisions wnless g
\&e a health-care -

ental illness pﬁ- .’  '

be certified by.';"} L

1alified to make .
isionals shall bé'a

( of the ment

st. Both certil sﬁ

N .
rertification under

included in the
that the person is
ion concerning the
a decision even if

lin its effect to the
ed as a finding of
86,1989, D.C. Law
10 DCR631L, 0O

ey

o of mental incapacity.
ofessionala shall be 2

1 gualified psychologist -

»f the 2 certifying pro-
s individual in question
sification, Both certify-
v an opinjon regarding
a mental incapaeity as
shle duration.”

16-46 provides that the

ays of its having taken

16-194 amended (a) to,

o make a health-care =
sy 2 professimals who

et ,'

R

057 Hearre-Care Decisions

are licensed to practice in the District and quali-

Jied to make a determination of mental incapacity. .

One of the 2 certifying professionals shall be &
physician and pne shall be a qualified psychologist
or psychiatrist. At least 1 of the 2 certifying pro-
fésaionale shall examine the individual in question

» ‘'within 1 day preceding certification. Both certify-

ing professionals shall give an opinion regarding
the cauvse and naturs of the mental incapacity as
well as its extent and probable duration.”

Section 80 of D.C. Law 16-194 provided that
the act shall expire affer 225 days of ils having
taken eifect.
| Section 3(h) of D.C. Law 17-100 amended (a) to
read ag follows:

. “(a) Mental incapacity to make g heslth-care

decision shall be certified by 2 professionals who
are licensed to pragtice in the District and guali-
fied to make & determingtion of mental incapacity.
‘One of the 2 certifying professionals shall be a
physiclan and one shall be a qualified psychologist
or paychiatrist,” .

Section 6{b) of D.C. Law 17-100 provides that
the act shall expire after 225 days of its having
taken effect, ‘

Emergency legislation. — For temporary

. amendment of (), sec § 3(h) of the Health-Care’

‘Decisions for Persong with Mental Retardation

- and Developmental - Disabiliies Emergancy

Amandment Act of 2005 (D.C. Act 16-19), Qctober
28, 2005, 52 DCR. 10021).
Tor temporary amendment of {a), sce § 3(b) of

" . the Health-Care Decisions for Persons with Men-

4al Retardation and Developmental Disabilities”
‘Congressional Review Emergency Amendment Ach

. . of 2006 (D.C. Act 16-262, January 26, 2006, 53

DCR 795), applicable as of Janudry 26, 2006.

- For temporary amendment of {a), see § 3(b) of
the Health-Care Decivions for Peraons with Davel-
opmental Disabilities Bmergency Amendment Act

§ 21-2205

of 2008 (D.C. Act 16-430, September 25, 2006, 53
DCR '7940), applicable as of September 22, 2006,

Tor teroporary amendment of (a), see § 3(b) of
the Health-Care Decisions for Persons with Devel-
opmental Disabilities Congressional Review
Emergency Amendment Act of 2006 (D.C. Act
16-666, December 19, 2005, 53 DCR 10272), appli-
cable as of Dacember 21, 2006.

For temporary amendment of (a), gee § 3(b) of
the Health-Care Decisions for Parsons with Devel-
opmental Digabilities Congressional Review
Emerpgency Amendment Act of 2006 (D.C. Act
16-668, December 19, 2006, 53 DCR 10272), appli-
cable as of December 21, 2006. .

Tor tempeorary amendment of (&), see § 3(b) of
the Health-Care Dscisions for Persons with Devel-
opmental Disabilities Emergency Amendment Act
<1>f6 ggg)"i (D.C. Act 17-161, October 18, 2007, 654 DCR

For temporary smendmexnt of (a}, see § 3(b) of
the Health-Care Decisions for Persons with Devel-
opraental - Disabilities Congressional Review
Emergency Amendment (D.C. Act; 17-245, January
£3, 2008, 55 DCR 1230), applicable as of Janunary
16, 2008. ,

For temporary amendment of (a), see § 3(b) of
the Health-Care Decisions for Persons with Devel-
opmental Disabilities Emergency Amendment Act
of 2008 (D.C. Act 17-492, Angust 4, 2008, 55.DCR
9167). '

Legislative history of Law 7-189. — See note
to § 21-2201.

Legislative history of Law 10-88.'— See note
to § 21-2201. , .

Legislatlve history of Law 1646, — See note
to § 21-2202. , .

Legislative history of Law 168-194, -- See
note to § 21-2202.

Legislotive history of Lew 17-100. — See
note to § 21-2202.

Legislative history of ‘Taw 17248, — See
note to § 21-2202. .

CASE NOTES

. .Applied in Doe v. District of Columbia, 489 F.3d

878, 2007 U.S, App. LEXIS 18701 (D.C. Cir. 2007)."

S 21-'2_;205. JJui'ai)Ie pqwei'l of attorney for health care.

(a) A competent adult may designate, in writing, an individual who shall be
empowered to make health-care decisions on behalf of the competent adult, if the
competent adult becomes incapable, by reason of mental disability, of making or
dommunicating a choice regarding a partieular health-care decision.

(b) A durable power of attorney for health care shall include la.ngua.ie which
clearly coromumicates that the principal intends the attorney in fact fe have the
authority to make health-care decisions on behalf of the principal and shall include
language identical or substantially similar te the followng: ©
- (1) “This power of attorney shall not be affected by the subsequent incapacity
of the principal.”; or : .

. (_2)aj1‘This power of attorney becomes effective upon the.ineapacity of the
principal.” '

{c) K durable power of attorney for health care shall be dated and signed by the

%rincipal and 2 adult witnesses who affirm that the principal was of sound mind and

ee from duress at the time of signing. The 2 adult witnesses shall not include the
principal, the health-care provider of the principal or an employee of the health-care
provider of the principal.
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attorney for health care subject to the limitations set forth in this chapter, The
health care provider may not be named as the attorney in fact. (1981 Ed., § 21-2209;
Mar. 16, 1989, D.C. Law 7-188, § 10, 35 DCR 8653; Feb. 5, 1994, D.C. Law 10-68,
§ 23(j), 40 DCR 6311.) ‘ _

Legislative history of Law 7-189, — See note Legislative history of Law 10-68. — See note
. to § 21-2201. to § 21-2201. .

§ 21-2210, Substituted consent.

(a) In the absence of 2 durable power of attorney for health care and provided that
the incapacity of the principal has been certified in accordance with § 21-2204, the
following individuals, in the order of priority set forth below, shall be authorized to
grant, refuse or withdraw consent on behalf of the patient with respect to the
provigion of any health-care service, treatment, or procedure:

(1) A court-appointed guardian or conservator of the batient, if the consent is
within the scope of the guardianship or conservatorship;

(1A) A court-appointed intellectual disability advocate of the patient, if the
ability to grant, refuse, or withdraw consent is within the scope of the advocate’s
appointment under section 7-1304.13;

(2) The spouse or domestic partner of the patient;

(3) An adult child of the patient;

(4) A parent of the patient;

(6) An adult sibling of the patient;

(5A) A religious superior of the patient, if the patient is a member of a religious
order or a diocesan priest: : :

(6B) A close friend of the patient; or

(6) The nearest living relative of the patient.

(b) A decision to grant, refuse or withdraw consent made pursuant to subsection
(a) of this section shall be based on the known wishes of the patient or, if the wishes
of the patient are unknown and cannot be ascertained, on a good faith belief as to
the best interests of the patient.

(c) There shall be at least 1 witness present whenever a person specified in
subsection (a)(2) through (68) of this section grants, refuses or withdraws consent on
behalf of the patient.

(d) Ifno individual in a prior class is reasonably available, mentally capable and
willing to act, responsibility for decisionmaking shall rest with the next reasonably
available, mentally capable, and willing person on the priority list. '

(e) Any person listed in subsection (a) of this section shall have legal standing to
challenge in the Superior Court of the District of Columbia any decision made by a
person of higher priority as listed within that subsection.

() The order of priority established in subsection (a) of this section creates a
presumption that may be rebutted if a person of lower priority is found to have
better knowledge of the wishes of the patient, or, if the wishes of the patient are
unknown and cannot be ascertained, is better able to demonstrate a good-faith belief
as to the interests of the patient.

(g) An individual identified in subsection (a)(5B) of this section shall not be
authorized to grant, refuse, or withdraw consent on behalf of the patient with
respect to a decision regarding a health-care service, treatment, or procedure if the
individual is:

(1) A health-care provider who is treating or providing services to the incapac-
itated patient at the time of the health-care decision; or
owner, operator, administrator, or employee of, or a person with
decision-making authority for, a health-care provider treating or providing services
to the incapacitated patient at the time of the health-care decision.

(h) If no person listed in subsection (a) of this section is reasonably available,
mentally capable, and willing to act, the health-care provider, or the District of
Columbia, for those persons committed or admitted to receive habilitation or other
services pursuant to Chapter 13 of Title 7, or any interested person may petition the
Superior Court of the District of Columbia for appointment of a guardian pursuant
to section 21-2044 or section 21-2046. o
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§ 21-2210

_ (1) The health-care provider who is treating or providing services to the Incapac-
itated patient at the time of the health-care decision shall accept the decision of the
individual authorized under this section to grant, refuse, or withdraw consent on

behalf of the patient as the decision of the

principal. (1981 Ed., § 21-2210; Mar. 186,

1989, D.C. Law 7-189, § 11, 35 DCR 8653; Mar. 11, 1992, D.C. Law 9-67, § 2(b), 39
DCR 12; Feb. 5, 1994, D.C. Law 10-68, § 23(k), 40 DCR 6311; June 21, 2003, D.C.
Law 15-17, § 2(b), 50 DCR 3387; Mar. 13, 2004, D.C. Law 15-105, § 106, 51 DCR
881; Oct. 22, 2008, D.C. Law 17-249, § 3(c), 55 DCR 92086.)

Section references. — This section is refer-
enced in § 7-651.01, § 7-1231.02, § 7-1231.06,
§ 7-1231.07, § 7-1301.03, § 7-1305.04,
§ 7-1305.06a, § 7-1305.06b, § 7-1306.06¢c,
§ 7-1305.07a, § 212011, § 21-2046, § 21-
2047.02, and § 21-2211.

Effect of amendments, — D.C. Law 15-17
inserted “domestic partner” in (a)(2); inserted
(a)(5B} and made a related change; and added (f)
and (g). .

D.C. Law 15-105 redesignated former (g)(1),
(g)(1XA) and (g)(1XB) as present (g), {(g)(1) and
(2)(2), respectively.

D.C. Law 17-249 added (a)(14), (h) and (i).

Temporary legislation. — Section 3(c) of D.C.
Law 16-46 added (a)(14) and (h} to read as follows:

*(a) In the absence of a durable power of attor-
ney for health care and provided that the incapac-
ity of the principal has been certified in accordance
with § 21-2204, the following individuals, in the
order of priority set forth below, shall be autho-
rized to grant, refuse or withdraw consent on
behalf of the patient with respect to the provision
of any health-care service, treatment, or proce-
dure:

Ackeckdek

“(1A) A court-appointed mental retardation ad-
vocate of the patient, if the ability to grant, refuse,
or withdraw consent is within the scope of the
advocate’s appointment under § 7-1304.13.

ke

“(h) If no person listed in subsection (a) of this
section is reasonably available, mentally capable,
and willing to act, the health-care provider, or the
District of Columbia, for those persons committed
or admitted to receive habilitation or other ser-
vices pursuant to Chapter 13 of Title 7 of the
District of Columbia Code, or any interested per-
gon may petition the Superior Court of the District
of Columbia for appointment of a limited guardian
for health care pursuant to § 21-2044(c).”

Section 6(b) of D.C. Law 16-46 provides that the
act shall expire after 225 days of its having taken
effect.

Section 3(c) of D.C. Law 16-194 added (a)(1A),
and (h) to read as follows:

“(a) In the absence of 4 durable power of attorney
for health care and provided that the incapacity of
the principal has been certified in accordance with
§ 21-2204, the following individuals, in the order
of priority set forth below, shall be authorized to
grant, refuse or withdraw consent on behalf of the
patient with respect to the provision of any health-
care service, treatment, or procedure:

HekHeskok

“(1A) A court-appointed mental retardation ad-
vocate of the patient, if the ability to grant, refuse,
or withdraw consent is within the scope of the
advocate’s appointment under section 7-1304.13.

ek

“h) If no person listed in subsection (a) of this
section is reasonably available, mentally capable,
and willing to act, the health-care provider, or the
District of Columbia, for those persons committed
or admitted to receive habilitation or other ser-
vices pursuant to Chapter 13 of Title 7, or any
interested person may petition the Superior Court
of the District of Columbia for appointment of a
health-care guardian pursuant to section 21-2044
or section 21-2046.”

Section 6(b) of D.C. Law 16-194 provided that
the act shall expire after 225 days of ifs having
taken effect.

Section 3(¢) of D.C. Law 17-100 added (a)}(14),
(h) and (i) to read as follows:

“(a) In the absence of a durable power of attor-
ney for health care and provided that the incapac-
ity of the principal has been certified in accordance
with § 21-2204, the following individuals, in the
order of priority set forth below, shall be autho-
rized to grant, refuse or withdraw consent on
behalf of the patient with respect to the provision
of any health-care service, treatment, or proce-
dure:

skekkkek

“1A) A court-appeinted mental retardation ad-
vocate of the patient, if the ability to grant, refuse,
or withdraw consent is within the scope of the
advocate's appointment under section 7-1304.13.

sk

“th} If no person listed in subsection (a) of this
section is reasonably available, mentally capable,
and willing to act, the health-care provider, or the
District of Columbia, for those persons committed
or admitted to receive habilitation or other ser-
vices pursuant to Chapter 13 of Title 7, or any
interested person may petition the Superior Court
of the District of Columbia for appointment of a
health-care guardian pursuant to section 21-2044
or section 21-2046.

“(i) The health-care provider who is treating or
providing services to the incapacitated patient at
the time of the health-care decision shall aceept
the decision of the individual authorized under
this section to grant, refuse, or withdraw consent
on behalf of the patient as the decision of the
principal.”

Section 6(b) of D.C. Law 17-100 provides that



(

-the act shall expire after 225 days of its having
“taken effect, —

<  Emergenecy legislation. — For femporary
amendment of section, see § 2(g) of the Health-
“'Care Decisions for Persons with Developmental
- Disabilities Emergency Amendment Act of 2006
(D.C. Act 16-480, September 25, 2006, 53 DCR
7940), applicabie as of September 22, 2006.

~ For temporary amendment of section, see § 2(g)
‘of the Health-Care Decisions for Persons with
Developmental Disabilities Congressional Review
Emergency Amendment Act of 2006 (D.C. Act
6-566, December 19, 2006, 53 DCR 10272), appli-
cable as of December 21, 2006.

For temporary amendment of section, see § 2(g)
-of the Health-Care Decisions for Persons with
Developmental Disabilities Emergency Amend-
.ment Act of 2007 (D.C. Act 17-161, October 18,
-2007, 54 DCR 10932). :
--For temporary amendment of (a) and repeal of
-{c), see § 2(g) of the Health-Care Decisions for
~Persons with Developmental Disabilities Congres-
sional Review Emergency Amendment (D.C. Act
" 17-245, January 23, 2008, 55 DCR 1230}, applica-
-ble as of January 16, 2008.

. *For temporary amendment of section, see § 2(g)
7of the Health-Care Decisions for Persons with

" Anavysis
- Quardian’s discretion.
Intent. )
Guardian’s diseretion.
‘Suitable guardian has considerable discretion in
gauging how best to care for his or her ward, and

“micromanagement and second-guessing. In re
iOrshansky, 804 A.2d 1077, 2002 D.C. App. LEXIS
488 (2002).

Intent.
Although District of Columbia law authorizes a
sguardian to change a ward’s place of residence, it

A guardian shall not have the power:

“hearing and order of the court;

hearing and order of the court;

‘this chapter does mnot call for judicial’

procedures unless it appears that the inca
“the withholding of these procedures and t
‘in the order of appointment or after subsec:{uent hearing and order of the court;
(4) To consent to the involuntary or vo

{_'1019 Guarpiansmir, DuraBLE PoweR oF ArToRNEY, ETC. §-21-2047.01

Developmental Disabilities Emergency Amend-
ment Act of 2008 (D.C. Act 17-492, August 4, 2008,
56 DCR 9167). :

Legislative history of Law 6-204. — See note

to § 21-2001. ’
* Legislative history of Law 7-231. — Law .
7-231, the “T'echnical Amendments Act of 1988,"
was introduced .in Council and assigned Bill No.
7-586. The Bill was adopted on first and second
readings on November 29, 1988, and December 13,
1988, respectively. Signed by the Mayor on Janu-
ary 6, 1989, it was assigned Act No. 7-285 and
transmitted to both Houses of Congress for its
review.

Legislative history of Law 8-34. — See note
to § 21-2002.

Legislative history of Law 16-194. — See
note to § 21-2002.

Legislative history of Law 17-100. — See
note to § 21-2002.

Legislative history of Law 17-249. — See
note to § 21-2002.

Editor’s notes. — D.C. Law 17-249 substituted
“a general guardian or a limited guardian” for
“cuardian” in the-introductory paragraph, which
would have resulted in the phrase “a a guardian®;
LexisNexis edited out the extra indefinite article.

i CASE NOTES

L

does not authorize a guardian to establish the
ward's intent with respect to residency; thus the
guardian could move the ward to a different state,
but the exercise of that authority did not change
the legal effect of the change of residence under the
Medicaid regulations. McKenzie v. D.C. Dep't of
Human Servs., 802 A.2d 356, 2002 D.C. App.
LEXIS 377 (2002).

Applied in In re Estate of Grealis, 902 A.2d 821,
2006 D.C. App. LEXTS 414 (2006); In re Randolph-

-Bray, 942 A.2d 1142, 2008 D.C. App. LEXIS 78

(2008); Snead v. Watkinsg (In re Estate of
MeDaniel}, 953 A.2d 1021, 2008 D.C. App. LEXIS
286 (2008). -

. § 21-2047.01. Limitations on temporary, limited, and general guardians.

. To consent to an abortion, sterilization, psycho-surgery, or removal of a
bodily organ except to preserve the life or prevent the immediate serious impair-
.ment of the physical health of the incapacitated individual, unless the Eower to
‘consent is expressly set forth in the order of appointment or after su

sequent

(2) To consent to convulsive therapy, experimental treatment or research, or
‘behavior modification programs involving aversive stimuli, unless the power to
‘consent is expressly set forth in the order of appointment or after subsequent

(3) To consent to the withholding of non-emergency, life-saving, medical
Eacitated person would have consented to

e power to consent is expressly set forth

untary civil commitment of an incapac-

iitated individual who is alleged to be mentally ill and dangerous under any
provision or proceeding occurring under Chapter 5 of Title 21, except that a
‘guardian may function as a petitioner for the commitment consistent with the
requirements of Chapter 5 of Title 21 or Chapter 13 of Title 7;
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(6} To consent to the waiver of any substantive or procedural right of the

incapacitated individual in any proceedin,

(6) To prohibit the marriage or

g arising from an insanity acquittal; gp-

diverce, or consent to the termination of

parental rights, unless the power is expressly set forth in the ordér of appointment
or after subsequent hearing and order of the court. (Oct. 22, 2008, D.C. Law 17-249,

§ 2(h), 55 DCR 9206.)

Section references, — This section is refer-
enced in § 21-2047.02.

Temporary legislation. — Section 2(h) of D.C.
Law 16-194 added this section,

Section 8(b} of D.C. Law 16-194 provided that
the act shall expire after 225 days of its having
taken effect, - . .

Section 2(h) of D.C. Law 17-100 added this
section.

Section 6(b) of D.C. Law 17-100 provides that
the act shall expire after 225 days of its having
taken effect.

Emergency legislation. — For temporary ad-
dition of section, see § 2(h) of the Health-Care
Decisions for Persons with Developmental Disabil-
ities Emergency Amendment Act of 2006 (D.C. Act
16-480, September 25, 2006, 53 DCR 7940), appli-
cable as of September 22, 2006.

For temporary addition of section, see § 2(h) of
the Health-Care Decisions for Persons with Devel-
opmental Disabilities Congressional Review
Emergency Amendment Act of 2006 (D.C. Act
16-566, December 19, 2006, 53 DCR 10272), appli-
cable as of December 21, 2006.

For temporary addition of section, see § 2(h) of
the Health-Care Decisions for Persons with Devel-

§ 21-2047.02. Powers and duties of emergency and health-caré.g‘uaf ] ian:

(a) Except as limited by sections 21-2046 and 21-2047.01, an emergency guard
or health-care guardian is responsible for providing substituted consent for
incapacitated individual and for any other duties authorized by the court, butis’
persons by reason of that responsibility or actstof thi

personally liable to third
incapacitated individual.

(b) An emergency or health-care guardian shall: ;
(1) Become or remain personally acquainted with the ward ]
sufficient contact with the ward to know of his or her capacities, limitations, needs
opportunities, and physical and mental health; : . SRR
(2) Make decisions on behalf of the ward by conforming as closely as po:
if the ward’s wishes are unkno
to discern them, make the decisi

a standard of substituted judgment or,
remain unknown after reasonable efforts
basis of the ward’s best interests;

(3) Include the ward in the decision-making process to the mammum exi

the ward’s ability.

possihble; and

(5) Make any report the court requires.
(¢} An emergency or health-care guardian may: A
. (1) Grant, refuse, or withdraw consent to medical examination and |
treatment for an individual who has been deemed incapacitated pursuan

21-2204;
(2) Obtain medical records for the
pursuant to section 21-2210; and

(8) Have the status of a legal representative under Chapterk 120 le
2(h), 55 DCR 92206.) L i

22, 2008, D.C. Law 17-249, §

(4) Encourage the individual to act on his or her own behal_f whenever he
is able to do so, and to develop or regain capacity to make decisions in those,ar:
in which he or she is in need of decision-making assistance, to the maxim

purpose of pr'oviding..-éubg\i f{ﬁtédécﬁ

opmental Disabilities Congressional. Review
Emergency Amendment Act of 2006 (D.C. Act -
16-566, December 19, 2006, 53 DCR 10272), appli-
cable as of December 21, 2006. L
For temporary addition-of section, see § 2h) of
the Health-Care Decisions for Persons with Davel- -
opmental Disabilities Emergency Amendment Act
0f 2007 (D.C. Act 17-161, October 18, 2007, 54 DCR
10932).

the Health-Care Decisions for Persons with Devel-
opmental Disabilities Congressional Review :
Emergency Amendment (D.C. Act 17-245, January :
23, 2008, 55 DCR 1230), applicable as of January.
16, 2008. - L b
For temporary addition of section, see § '2(h) of
the Health-Care Decisions for Persons with Devel- -
opmental Disabilities Emergency AmendmentAct
of 2008 (D.C. Act 17-492, August 4, 2008, 55 DR
9167), L
Legislative history of Law 16-194. — See
note to § 21-2002. s
Legislative history of Law 17-100. — Sez
note to § 21-2002. o
Legislative history of Law 17-249. -
note to § 21-2002, 1

and -maintain

e

Xte

For temporary addition of section, see § 2(h)nf . -
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Katherine M. Wiedmann is an associate attorney at Crowley, Hoge & Fein PC. She
has been practicing in the District of Columbia since 2002 and focuses on wills, estates,
trusts and elder law. Ms. Wiedmann is a member of the Court’s Probate Fiduciary Panel
and the Probate, Trusts and Estates Section of the D.C. Bar. In her work as a Court-
appointed guardian and conservator, she has encountered complex end-of-life decisions
for wards and their families. In 2006, she initiated a petition to the Court for authority to
withdraw life-supporting treatment for a ward, whose son refused to honor the ward’s
wishes set forth in her Living Will. She has also dealt with wards who have refused
medical treatment against medical advice and has sought the Court’s assistance to resolve
those matters.

Ms. Wiedmann also assists clients to think through End-of-Life decisions in estate
planning, including assisting clients to prepare advance directives, powers of attorney and
special needs trusts. She has experience litigating fiduciary duties and obligations in
intervention and estate matters. She is a member of the National Association of
Consumer Advocates (NACA) and represents clients in real property matters as well. She
is a graduate of Mercyhurst College, summa cum laude (B.A. 1994) and The Washington
College of Law, American University, cum laude (J.D. 2001), where she was a member
of the Administrative Law Journal. Before law school, she was a Peace Corps Volunteer
in Cameroon, Africa. She is admitted to practice in Washington DC and New York.



