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Dear Seminar Participant:

Welcome to the 2002 Probate Training Seminar and thank you
for your interest and participation in the D.C. Superior Court
Probate Division Training Program. I trust that you will find
the information provided during these training sessions to be

enriching, thought provoking and an aid to your practice before
the Probate Division.

A training program of this depth and magnitude requires the
dedication and contributions from many volunteers. The Court is
indeed fortunate to have such able and willing members who give
of their time, talent and financial resources to improve the
quality and effectiveness of the legal services provided by
members of the D.C. Bar.

My special thanks go to the Probate Education Committee for
planning an outstanding program and materials for your use.

I wish to extend my appreciation to the Estates, Trust and
Probate Law Section of the District of Columbia Bar for its
support and active participation in planning the training
seminar and for its generous donation for refreshments.

Finally, thank you for your participation.
Sincerely,
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Rufus King, III
Chief Judge
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SUPERIOR COURT OF THE DISTRICT OF COLUMBIA

WASHINGTON, D. C. 20001

Kaye K. Christian
José Lopez
Associate Judges

October 2, 2002

Dear Seminar Participants:

We welcome each and every one of you to the Probate Practice Seminar of 2002.
The production of this seminar is in compliance with Chief Judge King’s Administrative
Order 02-07 issued in January 2002. While his mandate is to “establish standards for
participation in the Division’s fiduciary list,” we seek to go further. We want to assure
the citizens of the District of Columbia the highest quality of legal service in probate
practice. We wish to thank your presenters for giving of their time and effort to make
this program of the highest quality.

This is a cooperative endeavor involving the District of Columbia Bar, and the
Probate Education Committee created by Chief Judge Rufus King, III, with the help of
the Estate, Trust and Probate Law Section of the District of Columbia Bar. We must also
give our appreciation to the Superior Court Center for Education, Training and
Development, the Court Reporting and Recording Division and the Court Administrative
Services Division.

We are very excited about this initiative, and we hope you find it valuable for
your every day practice. Your thoughts and suggestions are most welcome, and we hope

that you will complete the evaluation forms before you leave today.

Yours truly,

e g — ] / g
M% @ e
Kaye ¥ Christian, Presiding Judge Jos Lop@dty@‘ @mg Judge

Probate Division oba e Division




INTRODUCTION TO THE PROBATE DIVISION AND THE OFFICE OF THE
REGISTER OF WILLS

The Probate Division/Office of the Register of Wills

A. The Probate Division has jurisdiction over the decedents estates, trusts,
guardianships of minors, and guardianships and conservatorships of incapacitated
adults. The organizational components are the Office of the Register of Wills, a
statutory office, and two branches, which operate under the direction and
supervision of the Register of Wills.

e The Auditing and Appraisals Branch, which audits accounts of fiduciaries
under Court supervision; and

e The Probate Operations Branch, which performs clerical services for all
matters filed in the division.

B. Role of the Register of Wills/Deputies. In addition to management of the Probate
Division, the Register of Wills is responsible for making recommendations to
judges on all ex parte matters filed in the Division. To assist in this function, a
team of four deputies reviews all substantive filings in the Division to ensure
conformity with the rules and to prepare written recommendations to the probate
judges on the disposition of the filings. The two regularly assigned judges alternate
days when they receive the daily recommendations from the Register of Wills for
action. Senior judges receive the daily work whenever they are assigned to the
Division.
1. Hours. The deputies are available to review filings from 8:30 a.m.

to 5 p.m. daily. Appointments are not available.

2. Legal Advice. Deputies are not authorized to give legal advice. Thus,
attorneys should not send clients or support staff to them for advice or
assistance in preparing filings.

3. Processing Time. The goal is to process initial petitions to open decedents
estates and guardianships of minors and issue an order of appointment



within one (1) week of filing. Subsequent petitions should be processed within
two (2) weeks of the date they are ripe for decision.

Initial petitions in intervention proceedings for adults are generally processed
for the scheduling of an initial hearing within 30 days of filing. Subsequent
petitions in interventions are processed in accordance with the same time
standards as other petitions.

Mail. Filings may be delivered to the court by mail or in person.

Telephone Inquiries. The deputies will respond to telephone inquiries

within one (1) business day. But calls should not be made until after an attorney
has conducted a thorough examination of the law and rules pertaining to the
inquiry.

Auditing and Appraisals. The Auditing Branch of the Division audits accounts
and examines request for compensation for attorneys and fiduciaries for procedural
compliance.

1.

Duty Auditor. An auditor is available on a daily basis to review accounts and
requests for compensation to ensure that they are in compliance with Court
rules.

Publications. There is a pamphlet entitled Record Keeping and Filing Duties in
the Superior Court of the District of Columbia, provides information on the duty
to maintain records, and a manual entitled Inventory and Accounting Guide,
which provides comprehensive information on the preparation of accounts.

Both publications are available from the Division and are accessible from the
Courts Web site at www.dccourts.gov/dccourts/superior/probate.

Intervention Proceeding. These cases are processed through the Intervention and
Trusts section of the Probate Operations Branch of the Division.

1.

Assignments. Intervention cases are assigned to the two probate judges
alternating between odd and even at the time of filing. Subsequent petitions are
routed accordingly. Hearing times and dates are scheduled in accordance with
instructions from the respective judges.

Temporary Relief. Requests for temporary relief under the Guardianship and
Protective Proceedings law are directed to the judge ordinarily assigned to the
case number. These petitions are forwarded to the judges on alternating days.



Thus, a couple of days should be factored into targeted action dates, and if
emergency relief is warranted, an appropriate petition should be filed and
processed through the Judge-In-Chambers.

Small Estates. Small Estates Specialists are available to assist laypersons in
completing petitions to open small estates valued at $40,000 or less.

1.

Compensation to Attorneys and Personal Representatives. Personal
representatives are not entitled to compensation under the law. There is nothing
in the law, however, that expressly prohibits attorneys from receiving
compensation in small estates. In light of the availability of specialists in the
Probate Division, attorneys may refer potential clients to the Division for
assistance in these matters.

Appointments. The Small Estates Specialists are available by appointment or
on a first come, first served basis.

The Probate Court Panel. The chambers of the deputy presiding judge maintains
the list of attorneys available for court appointments in probate matters. The judges
make appointments to cases.

1.

Attorneys volunteering to serve may submit an application through the
Chambers of Judge Franklin Burgess, I11.

Changes of address or availability must be noticed to Judge Burgess.

The list is updated monthly and delivered to the judges presiding in Probate, the
Judge-In-Chambers and to the Civil Division clerk’s office.



CONSERVATORSHIPS

GUARDIANSHIPS



FACULTY

RENEE I. FOX

Renée 1. Fox is a sole practitioner who specializes in Estate Administration, Guardianship,
Conservatorship and fiduciary matters, and some litigation relating to probate matters. Her
undergraduate degree was granted by Brandeis University and she received her law degree from
Catholic University where she was an associate editor of the law review. She served on the
Probate Rules Advisory Committee when the current Conservatorship proceedings became
effective and since 1989 has also served as a co-chair, member, subcommittee chair, and
newsletter editor of the Estates, Trusts and Probate Law Section. Recently she was appointed to
serve on the Tenth Year Retrospective Review Advisory Committee on Racial/Ethnic and Gender
Fairness in the District of Columbia Courts.

ROBERT A. GAZZOLA

Robert A. Gazzola is a principal in the law firm of Quinn, Racusin & Gazzola, Chartered
specializing in estate planning and administration, Guardianship and Conservatorships and
fiduciary services. He received his law degree from George Washington University Law School,
an M.S. from the University of Southern California, a B.A. from Fordham University and is a
distinguished graduate of the National War College. He was the co-chair and currently is a
member of the Estates, Trusts and Probate Law Section of the D.C. Bar and is a former United
States Air Force Colonel.

DARREL S. PARKER

Darrel S. Parker, a native of New Orleans, is a principal in the firm of Roundtree, Knox, Hunter
& Parker. Since joining his firm in 1975 he has concentrated on practice in the probate area while
continuing work in the areas of family law, elder law and general civil proceedings. He received a
B.S. degree from Howard University and his J.D. degree from American University. He has
participated on the Advisory Board of Directors of the Legal Counsel for the Elderly, serving as
its Chairman in 1996. Currently, he serves as a member of the District of Columbia Advisory
Committee on Probate and Fiduciary Rules.

EDWARD G. VARRONE

Ed Varrone is a 1978 graduate of George Washington University Law School. Following a two-
year term as law clerk to the late Chief Judge H. Carl Moultrie I, he entered the private practice
of law first as a sole practitioner, then as a partner in the firm of Carter & Varrone, and since

1998 again as a sole practitioner. Mr. Varrone has been a member of the Probate Rules Advisory
Committee since 1995, has taught continuing legal education courses on Intervention Proceedings
and guardianships of minors for the D.C. Bar and has participated on panels for Brown Bag
Programs sponsored by the D.C. Bar Estates, Trusts and Probate Laws Section. He has extensive
experience in intervention cases having served as petitioner, counsel for the various interested



persons and the subject, Guardian ad litem, Guardian, Conservator, Visitor and Special
Conservator.



Conservatorships and Guardianships

1. Pre-1989 Conservatorships

il Roles of Participants in Initial Hearings
A. The Petitioner
B The Subject of the Proceeding
C.  Counsel for the Subject
D.  Guardian ad litem
E Visitor

F. Examiner

G Interested Persons

.  Definition of Incapacity and Types of Relief

A. General Considerations
1. Incapacity Defined
2. Evaluating Incapacity

B.  Interviewing the Subject

C.  Significance of Evaluation of Incapacity.

D. AVAILABLE RELIEF
1. Guardianship: D.C.Code § 21-2041 through § 21-2049
2. Conservatorships: D.C. Code § 21-2051 through § 21-2077
3. Protective Arrangements: D.C. Code § 21-2055 and § 21-2056

E. Order for Relief

1. General Considerations
2. Who is Appointed Guardian and Conservator
3. Surety Bonds
4. Specific Issues

IV. Emergency Petitions

V. The Intervention Process - Pleadings, Etc.
A. Before the Hearing
B. The Initial Hearing
1. Jurisdiction
2. Notice
3. The evidence
4. The findings, conclusions of law and orders



C. Further hearings and trial
D. Findings of Fact, Conclusions of Law and Orders

V. Post-Appointment Proceedings
VII. Bioethics Advisory Panel
Appendix

Sample Forms
Compensation



PRE-1989 CONSERVATORSHIPS



CONSERVATORSHIPS PRIOR TO 1989

Prior to 1989 when the District of Columbia Guardianship, Protective
Proceedings and Durable Power of Attorney Act of 1986 became effective,
Conservatorships were established and administered in accordance with D.C. Code
§ 21-1501 et seq. Unfortunately, when the current code sections dealing with
Conservatorships and Guardianships were printed, the prior act was deleted
because, after all, it had been repealed. Notwithstanding the efforts of the
publishers to obliterate the earlier Conservatorships, some are active to this day.
They primarily are designated with an “F” number.

Unlike today’s Intervention Proceeding, a Conservatorship established
pursuant to the prior law provides only for management of assets of the ward.
Should an occasion arise that requires attention to the ward’s personal welfare, a
Petition to Appoint a Conservator of the person must be filed in the Probate
Division. There is no requirement to file Conservator reports, or to appear in Court
for any action subsequent to appointment if a Conservator is seeking authority to
perform some task. To obtain authority to take any action to spend the ward’s
funds one must file a verified Petition. Normally, unless there is opposition to the
requested relief, there will be no hearing. The ward does not receive a copy of the

Petition as currently required.



Generally, Successor Conservators for the “F” cases cannot merely rely on
authority given to an earlier Conservator. The successor must file an inventory.
The successor must file a Petition for Authority to Expend Funds. Although a
petition can be filed annually, it makes more sense, when practical, to file a petition
which has cumulative authority. For instance, if one wishes authority to pay nursing
home bills, one could (and probably should) ask for authority to spend the precise
amount required when one qualifies plus increases imposed “subject to proper
accounting.” Authority to purchase clothing, pay utility bills, etc. can be requested
in an amount, “up to.....” This means the Successor Conservator in an old-law
Conservatorship must do some initial calculations and anticipate what costs may
arise. The language relevant to a Conservator’s powers and duties is found in D.C.
Code § 21-1503.

Unless specific authority is received, investments must be federally insured.
Attention should be given to SCR-PD 202 (e) and (f). The former addresses how
assets may be held and the latter requires the fiduciary to file a power of attorney
should he or she become a nonresident of the District of Columbia after being
appointed. There may be some instances when a ward still resides in property or
owns property that the successor determines must be sold. SCR-PD 203 contains

details regarding sale of that property.



Prior Approval is Required

The Superior Court Probate Division Rules governing the “old law™
Conservatorships include SCR-Civ.310 and SCR-PD 200 series with special
attention to SCR-PD 223 and 225. SCR-PD 223 addresses expenditures and sales
from an estate by a Conservator stating that all expenditures require prior Court
approval exclusive of court costs and costs provided by statute such as taxes,
including real property tax and bond premiums. The same rule addresses sale,
disposal of or encumbrance of property. This means that if property is held in
investment form because the Court previously approved an investment plan, if
shares of stock have to be sold to obtain funds to care for the ward, prior Court
approval is required.

Discharge of old-law Conservatorships

D.C. Code § 21-1505 provides for discharge of old-law Conservatorships.
Due to the passage of time, it is unlikely that a ward under the former
Conservatorship proceeding will become competent to manage his property and,
therefore will apply to the Court for discharge of the Conservatorship. Of course,
the standard under which a Conservator was appointed in the first place differs from
the definition of incapacity under current law. The ward must have been unable,

“by reason of advanced age, mental weakness not amounting to unsoundness of



mind, mental illness, as the latter term is defined by D.C. Code § 21-501, or
physical incapacity, properly to care for his property.” The converse is true to
enable discharge.

Compensation for the Conservator

Compensation for an old-law Conservator is paid by commission, not by
hourly rate. The usual compensation is five (5) percent of the annual expenditures
for Conservator type work. Conservator work includes tax preparation, accounting
preparation, marshaling of assets, payment of bills and ordinary estate
administration. If the Conservator performs legal tasks, such as filing petitions for
authority to spend funds or to take some other action, he or she can be compensated
at a usual hourly rate. As always, a proper petition requesting such compensation is
required. Additionally, sometimes a Conservator provides “extraordinary services”
on behalf of the ward. Request for compensation for such services also can be
requested by proper petition. Sometimes a lay Conservator will request assistance
of counsel to prepare inventories, accountings, tax returns and the like. As stated

above, these are deemed to be tasks of the Conservator and the Court will not

sanction payment to counsel for such work. Accordingly, it has been a common

practice for attorneys to request (ahead of time) a written agreement from the
Conservator that the Conservator’s commission will be paid to the attorney. The

assignment must be filed with the Court. There is no guarantee that the amount of



the commuission will cover the work done by the attorney. Additionally, it would be
unfair for the attorney to take the entire commission should the work done on the
Conservator’s behalf not equal the amount the Conservator is to receive.
Remember that the Guardianship Fund is not available to conservators appointed
under the former law.

Rule 225 addresses the compensation for a Conservator and clearly sets out
ordinary services that a fiduciary is expected to provide without seeking any
compensation other than the commission. Note that the commission may only be
claimed in the annual accounting and no statement of services is required. Rule
225(c) lists the necessary requirements for seeking extraordinary commission. A
turnover commission may be claimed in the final account not exceeding five (5)
percent of the net assets turned over to a successor or the former ward. As a
general rule, no statement of services is required. However, if a fiduciary’s services
are terminated by the fiduciary’s death, resignation or incapacity, a statement of
services must be filed to support the turnover commission. The rule is silent about
what happens if the fiduciary is removed but Rule 225 (h) gives the Court discretion
to require a statement of services or any additional verified documentation to
determine appropriate commission in any case. It is wise for the Conservator to
keep records of time in the same manner as he or she does under the current law in

the event the Court requests the records. Additionally, if a ward dies, is restored to



competency or attains the age of majority within three (3) years of the fiduciary’s
appointment, and if the net assets to be turned over exceed $100,000, the fiduciary
must either file a statement of services to support the claimed turnover commission
or apply for a waiver of the requirement to file such a statement. Notice of a
petition for compensation for extraordinary service or for legal fees must be given in
an appropriate form [SCR-PD 225 (f)]. Objections may be filed in accordance with

SCR-PD 225 (i).



Chapter 15.—CONSERVATORS

Sec.

21-1501. - Appointment of -conservators.

21-1502. Filing of petition: requirements: time and place
of hearing: appointment of guardian ad
Utem.

21-1503. Bond: powers and duties.

21-1504. Discharge.

21-1505. Appolntment of temporary conservator.

21-1508. Personal welfare of person under conservator-
ship.

21-1507. Lis pendens.

§ 21-1501. Appointment of conservators

When an adult residing in or having property in
the District of Columbia is unable, by reason of
advanced age, mental weakness not amounting to
unsoundness of mind. mental illness, as the latter
term is defined by section 21-501, or physical inca-
pacity, properly to care for his property, the Supe-
rior Court of the District of Columbia may, upon his
petition or the sworn petition of one or more of his
relatives or any other person or persons, appoint a
fit person to be conservator of his property.

} 21-1502. Filing of petition; requirements; time and
place of hearing; appointment of guardian ad
litem

(a) Pursuant to the fling of the petition under
section 21-1501, the court shall fix a time and place
for a hearing; and shall cause at least 14 days’ notice
thereof to be given to the person for whom a conser-
vator is sought to be appointed, if he is not the
petitioner, and to such other persons as the court
directs. The petition shall include, among other
things—

(1) the reasons for the appointment of a con-
servator;

(2) the name and address of the person for
whom the conservator is sought;

(3) the date and place of his birth, if known;
and

(4) the names and addresses of the nearest
known heirs at law, or the next of kin, if any.

(b) The court may appoint & disinterested person
to act as guardian ad litem in a proceeding under
this section. Upon a finding that the person for

whom the conservator is sought is incapable of |

caring for his property, the court shall appoint
& conservator who shall have the charge and man-
agement of the property of the person subject to
the direction of the court.

1-1503. Bond; powers and duties

The conservator before entering upon the dis-
arge of his duties shall execute an undertaking
th surety to be approved by the court in such
lount as the court orders, conditioned on the
ithful performance of his duties as conservator.
: shall have control of the estate, real and per-
aal, of the person for whom he has been appointed
nservator, with power to collect all debts due the
rson, and upon authority of the court to adjust
d settle all accounts owing by him, and to sue
d be sued in his representative capacity. He
all apply such part of the annual income and of
2 principal of the estate as the court authorizes
the support of the person and the maintenance
d education of his family and children; and shall
all other respects perform the same duties and
ve the same rights and powers with respect to
> property of the person as have guardians of
: estates of infants:

§ 21-1504. Discharge .
When a person for whom a conservator has been
appointed under this chapter becomes competent to
manage his property, he may apply to the court to
have the conservator discharged and to be restored
to the care and control of his property. If the court

‘finds him to be competent, it shall enter an order

restoring the care and control of his property to
him. The court has the same powers with respect
to the property of a person for whom a conservator
has been appointed as it has with the® respect to the
property of infants under guardianships.

§ 21-1505. Appointment of temporary conservator

Upon the filing of a petition as provided by this
chapter, the court may, with or without notice or
hearing, appoint a temporary conservator of the
estate of a person, if it deems the action necessary
for the protection of the estate, subject to the pro-
visions for an undertaking specified by section
21-1503. The temporary conservator shall serve
only until a permanent conservator can be appointed
or until sooner discharged.

§21-1506. Personal welfare of person under conser-
vatorship

The court may at any time order that the-con-
servator or another person shall be responsible for
the personal welfare of the person whose property
is under conservatorship. In that event the con-
servator or other person, subject to the direction
and control of the court, has the same powers and
duties with respect to the personal welfare of the
person whose property is under conservatorship as
have the guardians of the persons or infants under
guardianships.

§ 21-1507. Lis pendens

Upon the filing of a petition under this chapter, a
certified copy of the petition may be filed for record
in the office of the Recorder of Deeds of the District
of Columbia. If a conservator is appointed on the
petition, all contracts, except for necessaries, and
all transfers of real and personal property made by
the ward after the filing and before the termination
of the conservatorship are void.



SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
Probate Division

IN RE:
, an adult : F
PETITION TO APPOINT CONSERVATOR OF THE PERSON
Cones now, , conservator of the estate of , an

adult, to petition this Honorable Court, pursuant to D.C. Code § 21-1506 (1981 ed.), to appoint

her conservator of the person of the adult ward. As grounds therefor, petitioner represents:

1. That she was appointed successor conservator for the ward by order of this Court
dated

2. That there never has been a conservator of the person for the adult ward.

3. That recently she was contacted by one of the ward's treating physicians, who

requested appointment of a conservator of the person of the ward as the ward was refusing
treatment for cancer, being in complete denial that she was suffering from any disease. Dr.___

reported that the refusal of treatment was not related to any desire of the ward to
not be treated for a terminal illness, but rather was because of the extreme denial the ward
experiences.

4. More recently, Dr. contacted petitioner stating that the need for

a conservator for the person of the ward was more compelling as the ward, after treatment for
pneumonia, "escaped” from the CRF in which she was living and was found after spending two

nights in the stairwell of a building in which she lived some time ago. Dr,

provided petitioner with a statement (copy attached as Exhibit A), which indicates that because of
the denial and dementia, the ward refuses to be treated for any illness she may have and poses a
danger to herself.

5. It is apparent that appointment of a conservator of the person in this matter is

merited to enable medical professionals to provide proper care for the ward.



WHEREFORE, the premises considered, petitioner prays:

1. That this honorable Court appoint her conservator of the person of

b

2. For such other and further relief as may be merited in this cause.

Respectfully submitted,

Conservator

WASHINGTON, DC: SS

I hereby certify that the facts set forth in the foregoing petition are true to the best of my
knowledge, information and belief.

Subscribed and sworn to before me this day of , 200

NOTARY PUBLIC

My commission expires:

CERTIFICATE OF SERVICE




SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
PROBATE DIVISION

Inre:

An Adult
PETITION FOR AUTHORITY TO EXPEND FUNDS

Comes now, appointed successor conservator in the referenced matter,

to petition this Honorable Court for authority to continue to pay the expenses for the ward as
those paid by the prior conservator and to pay additional medical expenses as have arisen since
the death of the prior conservator. As grounds therefor petitioner states:

1. She was appointed successor conservator of by order of this Court on

2. In the Petition for Appointment of a Successor Conservator, petitioner requested that
she be authorized to continue the expenditures incurred by the deceased conservator.
Specifically, she advised the Court that to the best of her knowledge the ward’s assets total

approximately $

3. She further advised the Court that the ward receives annuity income from the

in the amount of $ per year.

4. The annual expenses expenses authorized to be paid by the prior conservator
included room and board ($14,400.00 plus increases), out of pocket expense funds ($2,300.00
plus increases) and day care ($17,420.00 plus increases). The current expenditures are room
and board $20,400.00; out of pocket $2,280.00; day care program $3,024.00; and out of

pocket expenses of approximately $1000.00. Additionally, the Veterans Administration



submitted a bill to be reimbursed for certain medical expenses in the amount of $1,085.48
(Exhibit A).

5. The order appointing the undersigned as successor conservator failed to address her
request for authority to continue the expenditures for the ward. Accordingly, the successor
conservator is renewing her request for authority to continue the prior conservator’s
expenditures and is requesting additional authority to pay the Veterans Administration for
medical charges as they are imposed subject to proper accounting. To the undersigned’s
knowledge, there never have been charges previously for medical expenses by the Veterans
Administration. It is difficult, therefore, to estimate the amount that will be needed to satisfy
those charges.

WHEREFORE, the premises considered, Petitioner prays:

1. That she be authorized to continue the same expenditures as the prior
conservator, subject to proper accounting;

2. That she be authorized to pay Veterans Administration medical bills as they are
presented, subject to proper accounting;

3. For such other and further relief as may be merited.

Respectfully submitted,

Successor Conservator



VERIFICATION

I, , being first sworn on oath, depose and say that I have read the
foregoing pleading by me subscribed and that the facts therein stated are true to the best of my
knowledge information and belief.

WASHINGTON, DC: SS

Subscribed and sworn to before me this ___ day of , 200

NOTARY PUBLIC

My commission expires:



ROLES OF PARTICIPANTS

IN

INITIAL HEARINGS



ROLES OF PERSONS IN INITIAL HEARINGS

1. The Petitioner.

The Petitioner can be the person to be protected or any person interested in
the welfare of the incapacitated individual [D.C. Code §§ 21-2041 (a), 21-2052 (a)].

2. The Subject of the Proceeding. (The allegedly incapacitated adult.)

3. Counsel for the Subject.
D.C. Code § 21-2033 (b); SCR-PD305.

a. Unless the Subject is already represented by counsel, the Court must
appoint Counsel for the Subject [D.C. Code § 21-2041 (d), 21-2054 (a)].

Under Rule 321 (d), the Court will appoint counsel when a petition is
filed, and need not appoint existing Counsel for the Subject if good
cause to the contrary exists. If the Subject does not already have

counsel, the court will appoint counsel from the court’s appointment
list.

b. Counsel for the Subject “is to represent zealously that individual’s
legitimate interests” [(emphasis added) D.C. Code § 21-2033 (b)].
Minimally, counsel shall personally interview the subject; explain the nature
and possible consequences of the intervention proceedings, and secure and
present evidence to protect the rights of the subject.

1. A zealous advocate is not an investigator and reporter of fact or
advocate for a general best interests determination.

» The advocate represents the Subject’s interests as
communicated by the Subject, not what the advocate
believes is in the Subject’s best interest.

= The best interest of a Subject is not always clear; one
person’s view of best interest may be another’s worst
outcome.



» The Court, and not Counsel for the Subject, determines
the Subject’s “best interest.”

= The zealous advocate need not contest every issue or
assertion -- note the requirements of Rule 11-- but the
zealous advocate must assert the client’s views and
desires.

1. To the maximum extent possible, the Subject shall determine his or
her legitimate interests.

1i. The standards for attorney-client relationships apply in Intervention
Proceedings [See D.C. Rules of Professional Conduct; particularly
Rules 1.2, 1.3, 1.4, and 1.14]. The relationship between Counsel for
the Subject and the Subject is no different than any other attorney-
client relationship.

iv. Counsel for the Subject files pleadings; counsel does not file
reports.

c. If the subject is unconscious, or “otherwise wholly incapable of
determining his or her interests,” counsel should advise the Court of this fact;
petition for the appointment of a Guardian ad litem; and, if a Guardian ad
litem has been appointed, Counsel follows the Guardian ad litem’s
determination of the Subject’s legitimate interests [SCR-PD 305 (a) (b)].

d. Counsel for the Subject has specific duties set out in the statute and SCR-
PD 305.

Guardian ad litem.
D.C. Code § 21-2033 (a); SCR-PD 306.

a. The court may appoint a Guardian ad litem to assist the Subject, determine
his or her interests or to determine the Subject’s interest if the Subject is
unconscious or wholly incapable of determining his or her interest even with
assistance.



1. Under current practice, appointment of a Guardian ad litem is not
automatic, and 1s used in special circumstances.

ii. The Appointment Order generally will provide the purpose for
appointment of the Guardian ad litem and generally will specify the
duties of the Guardian ad litem.

b. The Guardian ad litem is not an independent fact finder, investigator,
ombudsman or neutral party [D.C. Code § 21-2033].

1. The Guardian ad litem is more appropriately described as a
“substitute client.”

1. The Guardian ad litem’s task is to determine what the Subject
would want if the Subject were able to understand and/or communicate
his or her views concerning the issues in the case.
c. The Petitioner or Counsel for the Subject or any other party, may request
the appointment of a Guardian ad litem [D.C. Code § 21-2033 (a); SCR-PD
306 (b)].

d. Most frequently, Guardian ad litem appointments are made in emergency
15-day proceedings.

Visitor.
D.C. Code § 21-2033 (c); SCR-PD 327.

a. The Visitor is a special appointee of the Court and has no personal interest
in the proceedings [D.C. Code §21-2011 (26)].

1. Under current practice, Visitors are not appointed often.

ii. Anyone can seek the appointment of a Visitor unless the Subject is
already represented by counsel.

1ii. A person, an organization, or someone with social services
experiences, can be appointed a Visitor.

b. The statute authorizes one or more Visitors [D.C. Code §§ 21-2041 (d),



(e), 21-2054 (a), 21-2054 (b)].

c. The Visitor interviews the subject, the petitioner and any person
nominated to serve as Guardian or Conservator, and thereafter files a report.
The Visitor can make recommendations as to the appointment of a Guardian
or Conservator.

d. Unlike Counsel for the Subject or the Guardian ad litem, the Visitor is an
independent investigator who is expected to draw his own conclusions.
The Visitor is much like a traditional Guardian ad /item under a former
Conservatorship law.

e. The Court will, on occasion, appoint a Visitor to conduct a special
investigation in specifically identified issues. Potential conflict of interest
issues are an example. Therefore, requesting a Visitor in a contested case
may be useful.

Examiner.
D.C. Code §§ 21-2041 (d), 21-2054 (a); SCR-PD 326

a. The Examiner is a person qualified in the diagnosis, care or treatment of
the causes and conditions giving rise to the alleged incapacity, such as a
gerontologist, psychiatrist or qualified mental retardation professional [D.C.
Code § 21-2011 (7)].

b. The examiner files a report that includes findings concerning the
incapacity of the subject.

NOTE: In case of mental retardation, there are special rules
concerning the appointment of a Visitor and Examiner and the reports
that each is to present to the court [D.C. Code § 21-2011 (24), 21-2041
(f), 21-2053 (¢)].

c. In contested proceedings the Examiner may be required to appear,
not merely file a report.



Interested Persons.

a. Any person interested in the welfare of the subject may apply to
participate in the proceeding [D.C. Code §§ 21-2024 (i) and 21-2054 (f);
SCR-PD 303]. “Party” status may be conferred.

b. An Interested Person may file a request to receive notice of proceedings in

the case upon payment of the required fee [D.C. Code § 21-2034; SCR-PD
304].



DEFINITION OF INCAPACITY
AND

TYPES OF RELIEF



INCAPACITY

I. ISSUES AND CONSIDERATIONS
A. GENERAL CONSIDERATIONS

"Incapacity" (not “incompetence”) is the standard for application
of the Protective Proceedings Act.

1.

The protections afforded to an incapacitated adult should

be the least restrictive alternative needed to afford the
necessary protection [D.C. Code §§ 21-2044(a), 21-2055(a)].

2.

The Act 1s based on a concept of first determining
whether there is incapacity, then determining the nature
and extent of the incapacity, and lastly determining the
nature and extent of the relief needed to address the
incapacity.

The ©process of determining whether an adult 1is

incapacitated and in need of protection 1is based on the
adversarial model of litigation.

1. No party is presumed to know the best interests of
the allegedly incapacitated adult.

2. The person alleging incapacity, or seeking
appointment of a guardian, conservator or other
relief, has the burden of proof.

1. The standard of proof is clear and convincing
evidence [D.C. Code I 21-2003].

B. INCAPACITY DEFINED

1. An "incapacitated individual" means an adult whose
ability to receive and evaluate information
effectively or to communicate decisions is impaired
to such an extent that he or she lacks the capacity
to manage all or some of his or her financial
resources or to meet all or some essential
requirements for his or her physical health,
safety, habilitation, or therapeutic needs without
court-ordered assistance or the appointment of a
Guardian or Conservator [D.C. Code I 1-2011(11)].

2. Incapacity is a functional, not medical,



determination and can vary in severity. Medical
diagnosis can influence the decision of whether
there is incapacity, but is not the determination.

In re John T. Hodges, D.C. App., 756 A.2d 389
(2000) . Although the subject may have been
suffering from mental illness (paranoia), the
intervention petition was dismissed because there
was no showing that the subject was unable to
provide for his financial and personal needs.

4. In order to warrant court intervention, there must
be a finding of both an impairment and the need for
intervention.

An existing trust arrangement or durable power

of attorney may mean that, although a
subjects ability to receive and evaluate
information effectively . . . 1is impaired,

court-ordered assistance is not necessary. In
re Hodges, supra.

5. A finding of incapacity is not a finding of legal
incompetence [D.C. Code I 21-2004].

C. EVALUATING INCAPACITY

1.

Factors to Consider:

a. Does the person have a factual
understanding of relevant issues?

b. Does the person have an appreciation of a
given situation or the likely consequences of
a decision?

c. Can the person rationally ©process
information? This involves a consideration of
ones logical chain of reasoning.

d. Can the person make, and communicate, a
clear choice and a stable choice?

e. Does, or can, the person function in
his/her own environment? (The subject may be
having difficulty coping in a stressful
situation, but may be able to function if the
stress is removed.)

f. What are the actual expectations of or



Note:

demands placed on the person?

g. Is the incapacity physical or mental
incapacity, or both?

h. Is there a support program that can
obviate the need for a Guardian or
Conservator?

For example, 1is there an existing durable
power of attorney, grantor trust or
representative payee arrangement in place
which allows the subject, acting through a
designated agent, to manage all or some or
his or her financial resources . . .?

These factors are relevant both to the determination of

incapacity and to a determination of the nature and extent of
the relief to be afforded if the subject is incapacitated.

3.

Interviewing the Subject

a.

Maintain confidentiality. Take steps to meet with
the client alone.

The time of day when meeting with an allegedly
incapacitated client may be significant.
( Sundowning )

The setting in which an attorney-client conference
takes place may be important. Try to meet in a
familiar or comfortable setting.

A subjects appearance of capacity can change even
during the course of an interview. (A subject may
appear to have capacity for 15 or 20 minutes, but
thereafter show significant signs of incapacity.)

Discuss and question. Do not interrogate.

Significance of Evaluation of Incapacity.

The nature and extent of incapacity is very important in
determining the appropriate remedy. What 1is the least
restrictive remedy to address the incapacity existing in a
specific case?




[l. AVAILABLE RELIEF

General Concept: Under prior law, it was easier to establish a
Conservatorship, but the Conservator and Conservator for the
person needed to obtain specific authority for every act and
expenditure. Under the Protective Proceedings Act, the process to
secure the appointment of a Conservator and/or Guardian is
rigorous, but once appointed, a Guardian and a Conservator can have
very broad authority.

A. GUARDIANSHIP: D.C. CODE § 21-2041 THROUGH § 21-2049

1. Guardianships deal with the physical care and well-being
of an incapacitated adult, including medical decisions.

2. Guardianships can be general, with the Guardian having
all statutory powers, or limited, with the Guardian having
only some of the statutory powers [D.C. Code I 21-2044(c)].

3. The statutory powers of a Guardian which can be exercised
without special order, and the limitations on those powers
(actions which a Guardian may not take or which require a
special order of court) are set out in D.C. Code I 21-2047.

4. Special Issues:
a. Do Not Resuscitate or No Code Orders

i. D.C. Code I 21-2047(c) (3) may be less than clear
on this, but Judge Long held that a general
Guardian has legal authority to sign a DNR order
without specific court authority. In re Genevieve
Kelly, Int. 12-97 (J. Long, 3/22/00); In re Theresa
Pipkins, Int. 163-00 (J. Long, 8/15/00).

ii. It may be prudent to seek court authorization
for a DNR order particularly where there is family
discord and where a valid health care power of
attorney or advance directives do not exist. See
D.C. Code I 21-2062 for authority to seek
appropriate instructions if this issue 1is not
addressed in the appointment Order.

b. Withholding or withdrawal of treatment
i. Under the Act, the default option is to
treat. (For example, consent to dialysis, consent

4



to g-tube feedings, etc.)

ii. PFor withholding consent to treatment or
ordering withdrawal of treatment, such as
consenting to withholding of food and hydration or
terminating use of a respirator, D.C. Code I 21-
2047 (c) (3) requires a specific court order.

iii. A Bioethics consult may be useful in these
types of cases. The Superior Court Probate Division
has a volunteer Bioethics program; a committee that
will review medical/ethical issues and make

recommendations to the Court. Details on this
program are available at the Register of Wills
office.

C. Mental Illness issues

B. CONSERVATORSHIPS: D.C. CODE § 21-2051 THROUGH § 21-2077

Conservatorships deal with protection of the property, income
and assets of an incapacitated adult.

1. A Conservatorship or other protective arrangement is
available for an adult who has disappeared or is being held
hostage or detained by a foreign power.

2. Conservatorships can be general, with the Conservator
having all statutory powers, or limited, with the Conservator
having only some of the statutory powers of a Conservator

[D.C. Code §21-2072].

3. The powers of a Conservator that can be exercised without
special order are set out in D.C. Code II 21-2070 and 21-2071.

4. In addition to the statutory powers, the Court can grant
a Conservator additional powers [D.C. Code I 21-2072].

C. PROTECTIVE ARRANGEMENTS: D.C. CODE § 21-2055 & § 21-2056

1. The Court, either acting itself or through a special
Conservator, may take any action with respect to the estate
and business affairs of a person that the person could take if
not incapacitated, except make a Will. (There is a special
standard for certain gift and estate powers.)

5



2. Single transactions are authorized under the statute.
Examples include:

a. Create a trust, or fund an existing trust;
b. Effectuate existing power of attorney (sell real

property where power of attorney is not effective
for conveyance of real property) ;

c. Disclaim interests;
d. Exercise or release power of appointment;
e. Authorize gifts

i. D.C. Code I 21-2055(b) (2) (B) empowers the Court
to authorize gifts. See I 21-2055(c) (2) for
special standard for gifts exceeding 20 per cent of
annual income.

ii. Where annual tax planning gifts are desired,
the court can provide for annual gifts in the

initial appointment order or may act pursuant to a
Petition Post Appointment.

Ill. ORDER FOR RELIEF
A. GENERAL CONSIDERATIONS

1. The order entered by the Court should reflect the
interplay between incapacity and the relief that is available
under the law. It is in this area that the work of the
zealous advocate is, as a practical matter, very
important:

a. It is very rare for a Petition to be denied because
of a lack of proof of incapacity, but the nature
and extent of the relief can be greatly influenced.

b. Reviewing and specifying the statutory powers of
the Guardian and Conservator is useful when
preparing a joint stipulation and proposed order.

c. Specific issues and problems can be addressed in
the Order of Appointment, thereby avoiding problems
or the need to return to court.



2. The Court can enter appropriate relief, regardless of the
relief asked for in the Petition [D.C. Code I 21-2044(b)].

B. WHO IS APPOINTED GUARDIAN AND CONSERVATOR

1. The Court, acting in the best interests of the subject,
can appoint as Guardian or Conservator any person the Court
deems appropriate [D.C. Code II 21-2043; 21-2057].

2. There is a preferred priority of appointment, but this is
not binding on the Court.

3. The wishes of the subjgct are, by statute, entitled to
high priority [D.C. Code II 21-2043(b), 21-2057(a) (1), 21-
2057(a) (2)71.

4. It is not necessary that the same person serve as both
Conservator and Guardian.

5. In cases in which there is a dispute among family members
as to who should be appointed Guardian and/or Conservator, the
Court often will appoint a disinterested attorney from the
appointment list.

In cases in which an attorney will be appointed as
Conservator and/or Guardian, most Jjudges will
initially consider appointing the attorney who
served as Counsel for the subject or Guardian ad
litem, or the Visitor (if any).

C. SURETY BONDS

1. Surety bond is set in the Order of Appointment of a
Conservator [D.C. Code I 21-2058; SCR-PD 332].

2. Bond is not required. The statute states that the court
"may" require a bond. However, it 1is very rare for a

Conservator to be appointed without a bond for the full amount
of the assets over which the Conservator assumes authority.
Real estate is given special consideration.

3. Generally, the amount of the bond is set pursuant to a
formula set out in the statute.

Including a 1limitation on the power of the
Conservator to sell real property will reduce the
amount of the bond and, possibly, the amount of the
bond premium.



4. Generally, the Court will require an increase in the
amount of the bond, as additional assets are discovered or

obtained.
In In re Nettie Wise, Int. 67-99 (5/18/00), the
Court held that if the Court specifies the amount
of bond by reference to the statutory formula, it
may not be necessary to file a Petition Post
Appointment to increase or reduce the amount of
bond.

5. The statute permits a Guardian to receive limited funds

(for example, as representative payee of social security
benefits), but does not specifically provide for surety bonds
for Guardiamns.

6. When a non-attorney is appointed Conservator, the bonding
companies will very often require joint con trol of assets
between an attorney and the Conservator. (As Counsel, you
should be sure that you want to serve under a joint control
arrangement.) It may be useful to preliminarily investigate
the Dbondability of the person seeking appointment as
Conservator.

D. SPECIFIC ISSUES

It is possible to be quite creative in fashioning appropriate
relief in specific cases and to effect protections for the subject
or to advance specific goals. Some examples are:

1. Obtain specific authority to ratify, amend, or revoke an
existing power of attorney [D.C. Code I 21-2083].

2. Consider alternative dispositions: private trust,
representative payee arrangement, etc.

3. Maintain subject in his/her home by limiting authority of
Guardian to change subjects residence and/or limit
authority of Conservator to sell or lease real property.

4. Specify persons who will continue to be parties and/or
who will continue to receive notice.

5. Require ratification of, or right to oppose,
Conservatorship Plan.

6. Provide for special discretionary fund for subjects
personal use.



10.

11.

12.

13.

Provide for specific authority to provide assistance or
support to spouse, dependent, relative, etc. of subject.
D.C. Code I 21-2071 provides for authority for
expenditures for support of dependents without specific
court authority, but in a particular case a detailed plan
may be useful.

Specific authority to retain counsel to provide start
up assistance to non-attorney fiduciary.

Specifically authorize lawsuit or resolution of claims.
Authority to seek a resolution of marital status or
parentage claims may be needed.

End-of-Life issues, such as do not resuscitate or
no code orders, advance directives, etc.

Specific authority to retain professionals:

a. to develop care plan;

b. to provide case management services;
c. for tax assistance;

d. for litigation.

Address the specific issues that prompted the
Intervention Proceeding:

a. Void questionable property transfers;

b. Void grantor trusts made as a result of undue
influence of lack of capacity;

c. Obtain authority to remove wrongdoers from subjects
residence.

Prepaying funeral and burial costs, including grave
markers, etc.

a. A Conservator has authority to purchase a prepaid
funeral plan, or establish a $1,500.00 burial fund [D.C.
Code I 21-2070(c) (5); 21-2070(c) (7); 21-2071(4); In re
Frank White, Int. 28-90 (J. Long); In re Alton McCall,
Int. 120-91 (J. Wolf)]. However, it may be useful to
request specific Court authorization to expend funds for
prepaid funeral and burial costs in the Order of
Appointment, particularly if a prepaid-funeral plan or
burial trust fund is established as part of Medicaid
planning.




14. Protect existing estate plan, by preserving or
substitution for existing pay-on-death accounts
(including joint accounts), establishing a trust,
confirming a grantor trust or power-of-attorney, etc.
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In re John T. HODGES.

Alexis Hodges Brown, Appellant.
No. 99-PR-681.

District of Columbia Court of Appeals.

Argued June 1, 2000.
Decided July 13, 2000.

Adult daughter petitioned for appoint-
ment of guardian and conservator for her
elderly father, and father opposed petition.
The Superior Court, District of Columbia,
Cheryl M. Long, J., entered summary
judgment for father, and daughter appeal-
ed. Adopting the Superior Court’s opinion
as its own, the Court of Appeals held: (1)
that father might be mentally ill did not

D.C. 389



390 D.C.

warrant appointment of guardian or con-
servator under the District of Columbia
Guardianship, Protective Proceedings, and
Durable Power of Attorney Act; (2) that
father sold his home in Colorado for an
unreasonably low sum did not warrant ap-
pointment of guardian or conservator; (3)
that father suffered from paranoid delu-
sion that daughter was trying to poison
him did not warrant appointment of a
guardian and conservator.

Affirmed.

1. Mental Health <107

That adult daughter’s elderly father
might be mentally il did not warrant ap-
pointment of guardian or conservator un-
der the District of Columbia Guardianship,
Protective Proceedings, and Durable Pow-
er of Attorney Act, absent showing that
father was in danger of being unable to
provide for himself or to protect his assets.
D.C.Code 1981, § 21-2001 et seq.

2. Federal Courts 1055

The obligation to draw reasonable in-
ferences in favor of the opposing party on
motion for summary judgment does not
mean that the court must assume facts
that are unsubstantiated or that the court
must fill blanks where no evidence exists.

3. Mental Health &104.1

The test for imposing a court-appoint-
ed fiduciary under the District of Columbia
Guardianship, Protective Proceedings, and
Durable Power of Attorney Act is proof
that the subject cannot take those actions
enumerated in the Act in order to provide
for himself and protect himself. D.C.Code
1981, § 21-2001 et seq.

4. Mental Health <107

Fact that adult daughter’s elderly fa-
ther sold his home in Colorado for an
unreasonably low sum did not warrant ap-
pointment of guardian or conservator un-
der the District of Columbia Guardianship,
Protective Proceedings, and Durable Pow-
er of Attorney Act, where father wanted to
get away from daughter, whom he suspect-
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ed was trying to poison him, and gave son
power of attorney with instructions to sell
house. D.C.Code 1981, § 21-2001 -et seq.

5. Mental Health <107

Fact that adult daughter’s elderly fa-
ther suffered from paranoid delusion that
daughter was trying to poison him did not
warrant appointment of a guardian and
conservator under the District of Columbia
Guardianship, Protective Proceedings, and
Durable Power of Attorney Act, where
delusion had not resulted in any inability
on part of father to handle his financial
affairs or make health care decisions for
himself. D.C.Code 1981, § 21-2001 et seq.

Ron M. Landsman, Bethesda, MD, for
appellant.

MaryJane Reynolds, Washington, DC,
with whom John C. Morrison, Alexandria,
VA, was on the brief, for appellee.

Before TERRY, RUIZ and
WASHINGTON, Associate Judges.

PER CURIAM:

This case concerns the attempt of a
daughter to have a conservator and guard-
ian appointed for her elderly father. Ap-
pellant, Alexis Hodges Brown, appeals
from an adverse grant of summary judg-
ment in a proceeding arising under the
District of Columbia Guardianship, Protec-
tive Proceedings, and Durable Power of
Attorney Act of 1986. See D.C.Code
§§ 21-2001 to -2098 (1997 Repl). Ms.
Brown, who had had no contact with her
father in over three years, initiated the
proceeding to have a guardian and conser-
vator appointed for her father, appellee,
John T. Hodges, whom she believes to be
suffering from mental illness or other men-
tal conditions that may have affected Mr.
Hodges’ ability to manage his affairs. Mr.
Hodges filed a motion for summary judg-
ment with accompanying affidavits, which
Ms. Hodges opposed with other affidavits.
Ms. Hodges subsequently filed the affida-
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vit of Nathan A. Billig, M.D., requesting
that he be recognized as an expert witness,
and a request for further limited discov-
ery. The trial court granted Mr. Hodges’
motion for summary judgment, dismissed
the discovery requests, and denied the re-
quest to recognize the additional affidavit
of the expert witness. Ms. Hodges timely
appealed these determinations.

Summary judgment is proper where the
record shows that there is no genuine is-
sue of material fact and that the moving
party is entitled to judgment as a matter
of law. See Super. Ct. Civ. R. 56(c) (2000);
Big Builders, Inc. v. Israel, 709 A.2d T4,
76 n. 1 (D.C.1998). D.C.Code § 21-2022
provides that “[ulnless specifically provid-
ed to the contrary in this chapter or incon-
sistent with its provisions, the rules of the
court ... govern proceedings [for appoint-
ment of guardians and conservators] under
this chapter.” See In re Langon, 663 A.2d
1248, 1250 (D.C.1995) (holding that exist-
ing rules of trial and appellate practice
apply to intervention proceedings). This is
an appropriate case for summary judg-
ment because Ms. Brown has failed to
raise a material issue of fact as to Mr.
Hodges' ability to provide for his financial
and personal needs, as evidenced by his
income level and present living arrange-
ment. Moreover, Mr. Hodges has already
made further provision for the event of his
incapacity by investing his son, Stephen
Hodges, with his power of attorney, thus
obviating the need for court intervention.
Ms. Brown has made no allegation that
this appointment was improper, that her
brother is incapable of adequately per-
forming his duties in the event of Mr.
Hodges' incapacity, or that the power of
attorney is insufficient.

We adopt the well-reasoned opinion of
the trial court set forth below, with certain
factual clarifications, as our own.* The
judgment of the trial court is

Affirmed.

* Qur factual clarifications are noted in foot-
notes marked by an asterisk.

MEMORANDUM ORDER

This case is before the Court for adjudi-
cation of the Motion for Summary Judg-
ment filed on behalf of the Subject, as well
as the subsequent Motion for Leave to
Have Nathan Billig Recognized as Expert
Witness. This latter pleading was filed on
March 5, 1999, while the Motion for Sum-
mary Judgment has been under advise-
ment.! Both requests for relief are op-
posed. This petition is opposed by the
Subject’s son, Stephen Hodges.

The Court will address both matters
herein as follows.

I. MOTION FOR SUMMARY
JUDGMENT

The Subject herein has retained his own
Jawyer and has filed 2 Motion for Sum-
mary Judgment and to Dismiss Hearing.
Essentially, he argues that there is no
basis for this Court to proceed on the
Petition for Appointment of Guardian and
Conservator.

Mindful of the fundamental case law
governing the dispositions of summary
judgment motions, this Court also endeav-
ors to apply the relevant legal principles
that control intervention proceedings in
particular.

The facts that are necessary to adjudi-
cate this matter are sufficiently set forth in
the record already. In this Court’s view,
no discovery is appropriate and the Peti-
tion should be denied. A variety of factors
compel this conclusion, and the Court will
set forth its reasoning as follows.

A. Pertinent Facts of record.

The Petition for General Proceedings
was filed by the Subject’s daughter (Alexis
Brown) on June 30, 1998. At that time,
the Subject was 85 years of age and was

1. Petitioner's Opposition to the Motion for
Summary Judgment also contains a Motion to
Permit Limited Discovery.
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residing (as he does now) at the United
States Soldiers’ & Airmen’s Home (herein-
after “the Home”) in the Distriet of Co-
lumbia.

The Subject has very substantial assets.
According to Robert Rabinowitz, Ph.D.,
who examined the Subject at the Home,
the [Subject’s] assets consist of approxi-
mately $1,400,000 in certificates of deposit
and securities. In addition, the Subject
receives retirement income from numerous
sources: the military ($2538 per month),
Civil Service ($367.00 per month); an an-
nuity ($301.00 per month), and Social Secu-
rity ($466.00 per month).2

Where conservatorship issues are con-
cerned, there are no reports that the Sub-
ject is currently unable to pay any bills,
such as his fee for residing in the Home,
or that he cannot oversee his investments
and otherwise protect his interests.

Where guardianship interests are con-
cerned, there are no reports that the Sub-
ject cannot make health care decisions for
himself or that he [lacks a] back-up plan
for such an eventuality.

B. Issues Presented by the Parties.

The Motion for Summary Judgment and
to Dismiss Hearing is predicated on the
assertion that the Subject is not in fact
incapacitated within the meaning of the
Code. Essentially, counsel for the Subject
contends on the basis of various affidavits
that the Subject simply is not suffering
any harm, that he is protected, and has his

2. One of the attachments to the Motion for
Summary Judgment is a Report of Visitor,
prepared by Rabinowitz. He was not ap-
pointed by the Court, but is a witness for the
Subject. Although his Report is unsworn, no
party disputes the generalized description
therein of the Subject’s assets. Even if these
numbers provided by Rabinowitz are not pre-
cise[ ], it is obvious that the Subject is simply
a wealthy man.

**Ms. Brown and her friend, Gilbert Kover,

visited her father, a former Air Force airman, -

for two weeks at his Colorado home in August
1996.  One evening after dinner out at a
restaurant, Mr. Hodges staved up late with
chest pains but would not allow Mr. Kover to
drive him to the hospital. Mr. Hodges left
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own plan in place for the contingency of
becoming incapacitated.

The gist of the Opposition appears to be
a contention that the Subject was exhibit-
ing certain signs of mental illness while he
was living in Colorado, prior to his depar-
ture to the District of Columbia in 1997.**
There are no allegations about disturbed
or dangerous behavior during the inter-
vening time period.

The Petitioner contends that there are
material issues of fact existing as to
whether the Subject is suffering from a
mental illness that affects “other qualities
and abilities” aside from property manage-
ment. In other words, the Subject’s
daughter contends that even if the Subject
is able to manage his finances, hire a law-
yer, and otherwise provide for himself,

‘that the Court should still impose a fidu-

ciary upon him if he is found to have a
“diagnosable and potentially treatable
paranoia.” Petitioner’s Opposition to Mo-
tion for Summary Judgment at 18.

In her words, the Petitioner suspects
that aside from the Subject’s ability to
manage assets, there are “other qualities
and abilities” that are being affected by an
unlabeled mental illness. Opposition to
Mot. for Summary Judgment at 18. The
Petitioner’s focus is squarely upon her
quest to establish that her father suffers
from “treatable paranoia.” Opposition to
Mot. for Summary Judgment at 18.

early the next morning saying he was going to
the U.S. Air Force Academy Hospital. Later,
a “senior victim volunteer” from the Colora-
do Springs Police Department called on Mr.
Hodges’ behalf and directed Ms. Brown and
Mr. Kover to leave Mr. Hodges’ home because
he had filed an elder abuse claim against her.
A few hours later the Colorado Springs police
escorted Ms. Brown and her friend from the
house after they had finished packing. Ms.
Brown has had no direct contact with her
father since that incident. Mr. Hodges alleg-
edly told the police and others with whom he
was in contact that he did not want Ms.
Brown to know of his whereabouts because
he believed she was trying to harm him, per-
haps by poisoning.
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C. The Intervention Statute.

The Code provides that a person is “in-
capacitated” if he or she is

an adult whose ability to receive and
evaluate information effectively or to
communicate decisions is impaired to
such an extent that he or she lacks the
capacity to manage all or some of his or
her financial resources or to meet all or
some essential requirements for his or
her physical health, safety, habilitation,
or therapeutic needs without court-or-
dered assistance or the appointment of a
guardian or conservator.

.C.Code § 21-2011(11).

In turn, the Code also defines what is
ineant by the terms “manage financial re-
sources” and “meet essential requirements
for physical health or safety.” In perti-
nent part, the Code states that a person is
able to manage his or her financial re-
~ources if he or she can take

those actions necessary to obtain, ad-
minister, and dispose of real and person-
al property, intangible property, busi-
ness property, benefits, and income[.]

1.C.Code § 21-2011(15). The Code states
that a person is able to meet the essential
requirements for physical health or safety
it he or she can take

those actions necessary to provide
health care, food, shelter, clothing, per-
sonal hygiene, and other care without
which serious physical injury or illness is
more likely than not to occur.

1.C.Code § 21-2011(16).

These statutory definitions are the mea-
sure by which the Court must evaluate any
reasonable inferences that must be drawn

in favor of the party opposing summary
ndgment.

The Code places the burden of proof
npon the Petitioner, and the standard of
proot is “clear and convincing evidence.”
1.¢".Code § 21-2003.

D. Analysis of the Issues.

[1,2] To be sure, rthe obligation to
draw reasonable inferences in favor of the
opposing party does not mean that the
Court must assume facts that are unsub-
stantiated or that the Court must fill
blanks where no evidence exists.

For the sake of discussion, however. it is
not necessary for the Court to await the
result of a fishing expedition so that the
Petitioner can attempt to establish if the
Subject is actually suffering from a diag-
nosable mental illness.

Based upon the affidavits of record, in-
cluding those proffered by the Petitioner,
this Court would confidently deny the Peti-
tion even if the Subject is found to have a
current diagnosis of paranocia, or some
type schizophrenia, or the like.

Because the Subject is not in danger of
being unable to provide for himself or
protect his asset[s], the mere existence of
mental illness is the most that the Petition-
er can realistically hope to prove. Such
proof, without discrete proof of a need for
a fiduciary, would not entitle the Petitioner
to relief.

The Petitioner cannot prevail on this
Petition by merely demonstrating that the
Subject has an illness. This is because, as
a matter of law, the Court is not empow-
ered to impose a fiduciary upon the Sub-
ject if, as practical matter, he does not
need one.

{31 The objective of the Code is not to
insure that no citizen of the District is
mentally ill. Rather, the test for imposing
a court-appointed fiduciary is proof that
the Subject cannot take those actions enu-
merated in the Code in order to provide
for himself and protect himself.

The facts of record clearly show that the
Subject does not need any court-ordered
assistance or any Guardian or Conserva-
tor.

For the sake of brevity, the Court will
not repeat all of the details in the compet-
ing affidavits. It suffices to say that even
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if the Petitioner’s factual renditions of old
incidents are credited by the Court, they
are too old to elucidate any genuine, pres-
ent-day inability of the Subject to protect
himself and to provide for himself.***

[4] The Court will not quibble with the
Petitioner's descriptions of the Subject’s
past conduct, as outlined in her affidavit.
While the descriptions of the Subject’s
past conduct [ ] may denote behavior that
is not understood by the Petitioner and
which was obviously disconcerting to her,
the strongest allegation as to the need for
a fiduciary is that the Subject sold his
home for an unreasonably low sum. He
apparently did this without first informing
his daughter. He left Colorado and relo-
cated to the District. He ceased his rela-
tionship with his daughter.

This type of occurrence should always
be examined closely, because it may be a
trouble sign. The significance of this story
about the house sale fades, however, when
seen in the light of the Subject’s zeal to
get away from his daughter and to simply
relocate himself. Selling a house for a
bargain price is not unusual when the sell-
er is in a hurry to move away.

Surmising that his daughter was at-
tempting to poison him (for motives un-
stated) the Subject gave a power of attor-
ney to his son, with instructions to sell the
house. Thus, any judgment call made by
the son as to the selling price cannot be
fairly attributed to mental illness of his
father. The sale of the house and the
Subject’s decision to relocate to the Dis-
trict came in the wake of his suspicion that
his daughter had tried to poison him.

[5] The Subject may have been inno-
cently mistaken about the poisoning theo-
ry—or he simply may have experienced a
paranoid delusion altogether. However, if
he believed it (for whatever reason), his

*** As additional evidence to the August 1996
incident of alleged paranoia, Ms. Brown's af-
fidavit relates that as of September 1995 Mr.
Hodges had complained to the police three
times that “someone had taken ‘brownish’
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subsequent desire to move to a more pro-
tected environment (at the Home) is total-
ly consistent with a desire to protect him-
self and to simplify his life. By moving to
the Home, he would cease being a single
homeowner and he would be in a place
that could monitor his visitors and protect
him.

It is clear from all of the affidavits that
even if the Subject’s fear of poisoning at
the hands of his daughter was a paranoid
delusion, it has not resulted in any inability
of the Subject to handle his financial af-
fairs or to make health care decisions for
himself.

The sole, alleged bad result of the al-
leged poisoning delusion is that the Sub-
ject has cut off his relationship with his
daughter and possibly other family mem-
bers. 1t is she—not the Subject—who is
being adversely affected by the alleged
delusion. It is quite apparent from her
affidavit and pleadings that the object of
obtaining a court appointed Guardian is to
somehow force her father to accept treat-
ment, to rid himself of the so-called para-
noia so that he will now have a friendly
relationship with his daughter. A change
in their relationship is the only putative
goal of a cure.

There are no indications that the so-
called paranoia has brought any genuine
discomfort to the Subject. As long as he
is not being forced to continue a relation-
ship with his daughter, he considers that
his problem has been solved and he other-
wise functions well.

The pleadings, files, and records in this
case conclusively show that the Petitioner
is not entitled to relief. Several factors
are important.

This Court is most impressed with the
unrebutted affidavit evidence as to the
Subject’s present ability to self-manage his
portfolio, to retain counsel to oppose the

bricks from his driveway area and had
thrown them into the street,” though she had
always known her father's driveway to be
lined by large stones not bricks.
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Petition, and to institute a power of attor-
ney contingency plan by which his son will
make decisions for him upon his incapaci-
ty.

In addition, no one disputes the fact that
the Subject has established a new resi-
dence at the Home, which has its own
medical facilities, a full range of personal
care options, the assistance of social work-
ers (when needed), etc.

The fact that the Subject has executed a
power of attorney instrument, to address
future decision-making needs, shows that
he is well aware of the need for having a
contingency plan in place. This is not the
act of a person who is so demented or
paranoid that he does not recognize the
need for such coverage. He plainly does.
Morever, the Subject promptly and
shrewdly retained his own attorney, in-
stead of waiting for court-appointed coun-
sel to act on his behalf.

Furthermore, the Court recognizes a
glaring fact of life with respect to the
inability of the Petitioner to demonstrate
her entitlement to relief.

The Subject resides in an institution
that, by historical performance, is vigilant
about the mental capacity of its residents.
Every year, the Home files its own Peti-
tions for General Proceedings whenever it
is apparent that a resident cannot manage
his affairs or make reliable decisions about
health care, etc. The Home is not shy or
reluctant to take such actions and to bring
these situations to the attention of the
Superior Court. With the high level of
inquiry and prodding by the Petitioner, it
is remarkable that the Home has never
filed a Petition regarding this resident.

As a practical matter, the officials and
physicians of the Home are in the best
position to know whether anything is seri-
ously amiss with John T. Hodges. To
avoid liability problems and in order to
insure that their own bill is paid, the Home
has every incentive to move with alacrity
to file a Petition if any one of its residents
hegins to show signs of legal incapacity.

It is not in the Home's best interests to
hide any such probiem.

This Court will not deny the Petition
simply because of the failwe of the Home
to take action. However, its declination to
do so strongly and realistically corrobo-
rates the legal and factual contentions of
the Subject.

The appointment of a fiduciary would do
at least two things that are not in the
Subject’s interests: (1) take away his per-
sonal freedom and authority to make deci-
sions; and (2) forcibly expend his assets to
pay for such unneeded help. In addition,
since it is clear that the Subject cherishes
his privacy, the appointment of a fiduciary
would require that all of his personal and
financial business be displayed upon the
public record for the rest of his life—
giving the Petitioner and other{s] a gratu-
itous window into his life that he clearly
opposes.

The Court musi obey the legislature’s
command that the intervention law "shall
be liberally construed and applied to pro-
mote its underlying purposes and poli-
cies.” D.C.Code § 21-2001(a). The Court
is not to liberally construe [the statute] to
promote anything else. The explicit, un-
derlying purposes and policies of the in-
tervention law, are (in pertinent part) to
“[plromote a speedy and efficient system
for managing and protecting the estates of
protected individuals so that assets may
be preserved for application to the needs
of protected individuals and their depen-
dents.[”] D.C.Code § 21-2001(b)(2).

The “system” for managing and protect-
ing the assets of the Subject is already in
place. Consequently, there is no lawful
role for the Court to play, particularly
against the express desires of the Subject.

It is true, as Petitioner argues, that the
Code can be applied so as to insure that a
person who is ill is able to address his or
her “therapeutic” needs, even if insuring
financial needs are not the issue. This
would certainly include the right to obtain
psychotropic medication, therapies, ete.
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Court-ordered assistance is appropriate,
however, only when the absence of such
treatment adversely affects the Subject
personally. Collateral ill effects upon per-
sons who are neither the Subject nor his
dependents are clearly not the business of
the Court. The intervention statute was
never designed to cast the Superior Court
as the relationship police.

Ironically, the Petitioner swears in her
own affidavit that on May 15, 1998, she
had a conversation with a medical officer
at the Home, to whom she stated that she
was “trying to avoid upsetting [her] father
in any way, but only wanted to provide
information and to encourage them to give
him help in getting him evaluated.” Affi-
davit of Petitioner at paragraph 45. She
then complains in the affidavit that the
medical officer “dismissed [her] concerns”
and told her to get a lawyer. Affidavit of
Petitioner at paragraph 45.

If indeed the Petitioner does not want to
upset her father, she has acted in a man-
ner inconsistent with this intent. Based
upon the content and tone of the Subject’s
affidavit and the arguments of his lawyer,
it is clear that Petitioner has upset her
father by filing the instant Petition.

Even before she ever filed the Petition,
she [had] already accomplished the goal of
alerting the officials and physicians at the
Home that she suspects that her father is
mentally ill and that she wants him to have
treatment if he needs it. She is disgrun-
tled that they apparently do not have the
same view. This, however, is again not a
reason for the Court to inject a court-
appointed fiduciary into her father’s life.

It is important to note the observations
in the statement of one of the Petitioner’s
potential witnesses, James H. Brown. His
statement (unsworn) is an attachment to
the affidavit of the Petitioner. This person
is a longtime family friend and is the for-
mer husband of the Petitioner. He ob-

****By ‘“the four of us,” Mr. Brown means
himself, appellant, and their two children,
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serves that the Subject and the Petitioner
“are both strong willed individuals and
have always struggled to agree[ ] on vari-
ous issues.... John has always had a
preference for his [son] Stephen, while
Leontine [their mother] preferred Alexis.”
Statement at 1.

Mr. Brown complains about the rejec-
tion of his inquiries and interest in the
Subject by officials of the Home, stating,
“Their actions have impeded any attempt
to properly determine John's true mental
state and reestablish a relationship be-
tween John and the four of wus.” ****
Statement at 2. This is a short, plain
statement of the sub-text that drives this
litigation. Unmistakably, [Mr.] Brown has
revealed that this Petition is designed ulti-
mately to re-engineer the Subject’s family
relationships.

In context, the statement of James H.
Brown tends to cast the instant Petition as
an extension of the ancient sibling rivalry,
and a tug of war over the affections of
their father. The father is caught in the
middle.

The Petitioner desires to satisfy her own
curiosity about why her father has reject-
ed her, and desires to insure that he is
“cured” of this approach. This is a bald
encroachment upon the Subject’s personal
freedom in a situation in which he other-
wise needs no help from the Court.

Drawing all reasonable inferences in fa-
vor of the Petitioner, there is still no sound
reason for this Court to force the Subject
to undergo psychiatric examinations and
treatment in order to satisfy the curiosities
and goals of third persons. This is pre-
cisely what this case is all about.

On balance, the Court is utterly uncon-
vinced that granting the Petition would do
any favor for the Subject, as opposed to
the Petitioner.

Mr. Hodges' grandchildren.



II. MOTION FOR LEAVE TO
SUBPOENA PHYSICIAN

‘The Motion is moot, but lacks merit in
any event because the request to take
discovery is nothing more than a request
to launch a fishing expedition. This Mo-
tion will be denied, and the Court will also
deny the Motion for Leave to Take Discov-
ery.

WHEREFORE, it is by the Court this
16" day of April, 1999

ORDERED that the Subject’s Motion
for Summary Judgment is hereby grant-
ed. The Petition for General Proceed-
ing is denied; and it is

FURTHER ORDERED that the Mo-
tion for Leave to Take Discovery is de-
nied; and it is

FURTHER ORDERED that the Mo-
tion to Subpoena Physician is hereby
denied; and it is

FURTHER ORDERED that the Mo-
tion to Have Nathan Billig Recognized
As Expert is denied.

w
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§ 21-2047. General powers and duties of guardian.

Except as limited pursuant to section 21-2044, a guardian of an incapaci-
tated individual is responsible for care, custody, and control of the ward, but is

not personally liable to third persons by reason of that responsibility for acts
of the ward.

(a) In particular and without qualifying the foregoing, a guardian shall:

(1) Become or remain personally acquainted with the ward and main-
tain sufficient contact with the ward to know of the ward’s capacities,
limitations, needs, opportunities, and physical and mental health;

(2) Take reasonable care of the ward’s personal effects and commence
protective proceedings, if necessary, to protect other property of the ward,

(3) Apply any available money of the ward to the ward’s current needs
for support, care, habilitation, and treatment;

(4) Conserve any excess money of the ward for the ward’s future needs,
but if a conservator has been appointed for the estate of the ward, the
guardian, at least quarterly, shall pay to the conservator money of the ward to
be conserved for the ward's future needs; and

(5) Report in writing the condition of the ward and of the ward’s estate
that has been subject to the guardian’s possession or control, as ordered by the
court on petition of any person interested in the ward’s welfare or as required
by court rule, but at least semi-annually.

(b) A guardian may:

(1) Receive money payable for the support of the ward under the terms
of any statutory benefit or insurance system or any private contract, devise,
trust, conservatorship, or custodianship;

(2) Take custody of the person of the ward and establish the ward’s
place of abode within or without the District, if consistent with the terms of any
order by a court of competent jurisdiction relating to detention or commitment
of the ward;

(3) Institute proceedings, including administrative proceedings, or take
other appropriate action to compel the performance by any person of a duty to
support the ward or to pay sums for the welfare of the ward, if no conservator
for the estate of the ward has been appointed;

(4) Consent to medical examination and medical or other professional
care, treatment, or advice for the ward, without liability, by reason of the
consent for injury to the ward resulting from the negligence or acts of third
persons, unless the guardian fails to act in good faith;

(5) Obtain medical records for the purpose of applying for government
entitlements or private benefits and have the status of a legal representative
under the District of Columbia Mental Health Information Act of 1978,
effective March 3, 1979 (D.C. Law 2-136; D.C. Code, sec. 6-2001 et seq.); and

(6) If reasonable under all of the circumstances, delegate to the ward
certain responsibilities for decisions affecting the ward’s well-being.

(c) A guardian shall not have the power:

(1) To consent to an abortion, sterilization, psycho-surgery, or removal
of a bodily organ except to preserve the life or prevent the immediate serious
impairment of the physical health of the incapacitated individual, unless the
power to consent is expressly set forth in the order of appointment or after
subsequent' hearing and order of the court;

(2) To consent to convulsive therapy, experimental treatment or re-
search, or behavior modification programs involving aversive stimuli, unless
the power to consent is expressly set forth in the order of appointment or after
subsequent hearing and order of the court;



(3) To consent to the withholding of non-emergency, life-saving, medical
procedures unless it appears that the incapacitated person would have
consented to the withholding of these procedures and the power to consent is
expressly set forth in the order of appointment or after subsequent hearing and
order of the court;

(4) To consent to the involuntary or voluntary civil commitment of an
incapacitated individual who is alleged to be mentally ill and dangerous under
any provision or proceeding occurring under chapter 5 of title 21, except that
a guardian may function as a petitioner for the commitment consistent with
the requirements of chapter 5 of title 21 or the Mentally Retarded Citizens
Constitutional Rights and Dignity Act of 1978, effective November 8, 1978
(D.C. Law 2-137; D.C. Code, sec. 6-1901 et seq.);

(5) To consent to the waiver of any substantive or procedural right of the
incapacitated individual in any proceeding arising from an insanity acquittal;
or

(6) To prohibit the marriage or divorce, or consent to the termination of
parental rights, unless the power is expressly set forth in the order of
appointment or after subsequent hearing and order of the court.

(d) A guardian is entitled to reasonable compensation for services as
guardian and to reimbursement for room, board, and clothing personally
provided to the ward, but only as approved by order of the court pursuant to
section 21-2060(a). (Feb. 28, 1987, D.C. Law 6-204, § 2(a), 34 DCR 632; May
10, 1989, D.C. Law 7-231, § 27, 36 DCR 492; Sept. 22, 1989, D.C. Law 8-34,
§ 2(h), 36 DCR 5035.)



§ 21-2055. Permissible court orders.

(a) The court shall exercise the authority conferred in this subchapter to
encourage the development of maximum self-reliance and independence of a
protected individual and make protective orders only to the extent necessi-
tated by the protected individual’s mental and adaptive limitations and other
conditions warranting the procedure.

(b) The court has the following powers that may be exercised directly or
through a conservator with respect to the estate and business affairs of a
protected individual:

(1) While a petition for appointment of a conservator or other protective
order is pending and after preliminary hearing and without notice to others,
the court may preserve and apply the property of the individual to be protected
as may be required for the support of the individual or dependents of the
individual.

(2) After hearing and upon determining that a basis for an appointment
or other protective order exists with respect to an individual, the court, for the
benefit of the individual and members of the individual’s immediate family, has
all the powers over the estate and business affairs that the individual could
exercise if present and not incapacitated, except the power to make a will.
Those powers include, but are not limited to:

(A) Power to obtain medical records for purposes of application for
governmental entitlements or private benefits;

(B) Power to make gifts;

(C) Power to convey or release contingent and expectant interests in
property, including marital property rights and any right of survivorship
incident to a joint tenancy or tenancy by the entirety;

(D) Power to exercise or release powers held by the protected individual
as trustee, personal representative, custodian for a minor, conservator, or
donee of a power of appointment;

(E) Power to enter into contracts;

(F) Power to create revocable or irrevocable trusts of property of the
estate that may extend beyond the incapacity or life of the protected individ-
ual;

(G) Power to exercise options of the protected individual to purchase
securities or other property;

(H) Power to exercise rights to elect options and change beneficiaries
under insurance and annuity policies and to surrender the policies for their
cash value; and

(I) Power to exercise any right to an elective share in the estate of the
individual’s deceased spouse and to renounce or disclaim any interest by
testate or intestate succession or by inter vivos transfer.

(c) The court may exercise or direct the exercise of the following powers only
if satisfied, after notice and hearing, that it is in the best interest of the
protected individual and that the individual either is incapable of consenting
or has consented to the proposed exercise of power:

(1) To exercise or release powers of appointment of which the protected
individual is donee;

(2) To renounce or disclaim interests;

(3) To make gifts in trust or otherwise exceeding 20% of any year’s income
of the estate; and

(4) To change beneficiaries under insurance and annuity policies. (Feb. 28,
1987, D.C. Law 6-204, § 2(a), 34 DCR 632.)



§ 21-2056. Protective arrangements and single transac-
tions authorized.

(a) Ifitis established in a proper proceeding that a basis exists as described
in section 21-2051 for affecting the property and business affairs of an
individual, the court, without appointing a conservator, may authorize, direct,
or ratify any transaction necessary or desirable to achieve any security,
service, or care arrangement meeting the foreseeable needs of the protected
individual. Protective arrangements include payment, delivery, deposit, or
retention of funds or property; sale, mortgage, lease, or other transfer of
property; entry into an annuity contract, a contract for life care, a deposit
contract, or a contract for training and education; or addition to or establish-
ment of a suitable trust.

(b) Ifit is established in a proper proceeding that a basis exists as described
in section 21-2051 for affecting the property and business affairs of an
individual, the court, without appointing a conservator, may authorize, direct,
or ratify any contract, trust, or other transaction relating to the protected
individual’s property and business affairs if the court determines that the
transaction is in the best interest of the protected individual.

(c) Before approving a protective arrangement or other transaction under
this section, the court shall consider the interests of creditors and dependents
of the protected individual and, in view of the incapacity, disappearance, or
detention by a foreign power, whether the protected individual needs the
continuing protection of a conservator. The court may appoint a special
conservator to assist in the accomplishment of any protective arrangement or
other transaction authorized under this section who shall have the authority
conferred by the order and serve until discharged by order after report to the
court of all matters done pursuant to the order of appointment. (Feb. 28, 1987,
D.C. Law 6-204, § 2(a), 34 DCR 632.)



§ 21-2070. Powers of conservator in administration.

(a) Subject to limitation provided in section 21-2072, a conservator has all of
the powers conferred in this section and any additional powers conferred by
the law of the District.

(b) Without court authorization or confirmation, a conservator may invest
and reinvest funds of the estate as would a trustee.

(¢) A conservator, acting reasonably in efforts to accomplish a purpose of the
appointment, may act without court authorization or confirmation, to perform
the following:

(1) Collect, hold, and retain assets of the estate including land in another
jurisdiction, until judging that disposition of the assets should be made, and
the assets may be retained even though they include an asset in which the
conservator is personally interested;

(2) Receive additions to the estate;

(3) Continue or participate in the operation of any business or other
enterprise;

(4) Acquire an undivided interest in an estate asset in which the conser-
vator, in any fiduciary capacity, holds an undivided interest;

(5) Invest and reinvest estate assets in accordance with subsection (b) of
this section;

(6) Deposit estate funds in a local or federally insured financial institu-
tion, including a financial institution operated by the conservator;

(7) Acquire or dispose of an estate asset, including land in another
jurisdiction, for cash or on credit, at public or private sale, and manage,
develop, improve, exchange, partition, change the character of, or abandon an
estate asset;

(8) Make ordinary or extraordinary repairs or alterations in buildings or
other structures, demolish any improvements, and raze existing or erect new
party walls or buildings;

(9) Subdivide, develop, or dedicate land to public use, make or obtain the
vacation of plats and adjust boundaries, adjust differences in valuation or
exchange, partition by giving or receiving considerations, and dedicate ease-
ments to public use without consideration;

(10) Enter, for any purpose, into a lease as lessor or lessee, with or without
option to purchase or renew, for a term within or extending beyond the term of
the conservatorship;

(11) Enter into a lease or arrangement for exploration and removal of
minerals or other natural resources or enter into a polling or agreement;

(12) Grant an option involving disposition of an estate asset and take an
option for the acquisition of any asset;

(13) Vote a security, in person or by general or limited proxy;

(14) Pay calls, assessments, and any other sums chargeable or accruing
against or on account of securities;

(15) Sell or exercise stock-subscription or conversion rights;

(16) Consent, directly or through a committee or other agent, to the
reorganization, consolidation, merger, dissolution, or liquidation of a corpora-
tion or other business enterprise;

(17) Insure the assets of the estate against damage or loss and the
conservator against liability with respect to third persons;

(18) Borrow money to be repaid from estate assets or otherwise, advance
money for the protection of the estate or the protected individual and for all
expenses, losses, and liabilities sustained in the administration of the estate or
because of the holding or ownership of any estate assets, for which the

conservator has a lien on the estate as against the protected individual for
advances so made;



(19) Pay or contest any claim, settle a claim by or against the estate or the
protected individual by compromise, arbitration, or otherwise, and release, in
whole or part, any claim belonging to the estate to the extent the claim is
uncollectible;

(20) Pay taxes, assessments, compensation of the conservator, and other
expenses incurred in the collection, care, administration, and protection of the
estate;

(21) Allocate items of income or expense to either estate income or
principal, as provided by law, including creation of reserves out of income for
depreciation, obsolescence, amortization, or for depletion in mineral or timber
properties;

(22) Pay any sum distributable to a protected individual or dependent of
the protected individual by paying the sum to the distributee or by paying the
sum for the use of the distributee to the guardian of the distributee, or, if none,
to a relative or other person having custody of the distributee;

(23) Employ persons, including attorneys, auditors, investment advisors,
or agents to advise or assist in the performance of administrative duties, act
upon their recommendation without independent investigation, and instead of
acting personally, employ 1 or more agents to perform any act of administra-
tion, whether discretionary or not;

(24) Prosecute or defend actions, claims, or proceedings in any jurisdiction
for the protection of estate assets and for the protection of the conservator in
the performance of fiduciary duties; and

(25) Execute and deliver all instruments that will accomplish or facilitate
the exercise of the powers vested in the conservator. (Feb. 28, 1987, D.C. Law

6-204, § 2(a), 34 DCR 632; Mar. 24, 1998, D.C. Law 12-81, § 14(v), 45 DCR
745.)



§ 21-2071. Distributive duties and powers of conservator.

A conservator may expend or distribute income or principal of the estate
without court authorization or confirmation for the support, education, care, or
benefit of the protected individual and dependents in accordance with the
following principles:

(1) The conservator shall consider recommendations relating to the ap-
propriate standard of support, education, and benefit of the protected individ-
ual or dependent made by the protected individual and a parent or guardian,
if any. The conservator may not be surcharged for sums paid to persons
furnishing support, education, or care to the protected individual or a depen-
dent pursuant to the recommendations of a guardian of the protected individ-
ual unless the conservator knows that the guardian derives personal financial
benefit from the recommendation, including relief from any personal duty of
support, or knows that the recommendations are clearly not in the best
interest of the protected individual.

(2) The conservator shall expend or distribute sums reasonably necessary
for the support, education, care, or benefit of the protected individual and
dependents with due regard to: .

(A) The size of the estate, the probable duration of the conservatorship,
and the likelihood that the protected individual, at some future time, may be
fully able to be wholly self-sufficient and able to manage business affairs and
the estate;

(B) The accustomed standard of living of the protected individual and
dependents; and

(C) Other funds or sources used for the support of the protected
individual.

(3) The conservator may expend funds of the estate for the support of
individuals legally dependent on the protected individual and others who are
members of the protected individual’s household who are unable to support
themselves and who are in need of support. .

(4) Funds expended under this section may be paid by the conservator to
any person, including the protected individual, to reimburse for expenditures
that the conservator might have made, or in advance for services to be
rendered to the protected individual if it is reasonable to expect that the
services will be performed and advance payments are customary or reasonably
necessary under the circumstances.

(5) A conservator, in discharging the responsibilities conferred by court
order and this section, shall implement the principles described in section

21-2055(a). (Feb. 28, 1987, D.C. Law 6-204, § 2(a), 3¢ DCR 632; Mar. 24, 1998,
D.C. Law 12-81, § 14(w), 45 DCR 745.)



EMERGENCY PETITIONS



EMERGENCY ORDERS
TEMPORARY GUARDIANS

1. APPOINTMENT OF TEMPORARY GUARDIAN FOR
EMERGENCY

1. D.C. Code § 21-2046 (a) sets forth the conditions for appointment of a
temporary 15-day guardian.

1.

2.

3.

An incapacitated individual who has no guardian.

A life-threatening emergency exists. Note that D.C. Law 13-221
substituted “life-threatening situation or a situation involving
emergency care” for life-threatening emergency. This change
was intended to be effective for 225 days. Counsel should
check current status of the statute.

Powers specified in Order appointing Temporary Guardian.

2. Procedure — Superior Court Probate Division Rule 341

1.

File petition with Probate Division (Form IIIA). Petitioner

may need to file for a Permanent Guardian at the same time; file
usually will be hand carried to Judge in Chambers by clerk in
Probate Division. It is wise to call Judge-in-Chambers to alert
clerk of forthcoming filing and ascertain available time for
hearing.

File proposed orders for appointment of counsel (Form III-A-3)
and Temporary Guardian (Form III-D).

Judge-in-Chambers appoints Counsel and possibly a Guardian
ad litem from the Probate Division appointment list.

Register of Wills serves a copy of the Petition, Order of
Appointment and any Notice of Hearing on appointed counsel
who files notice of appearance (Form I-D).



Copy of Petition, Orders of Appointment and Notice of
Appointment served by Petitioner to those entitled to notice
under SCR-PD 325 (a). Notice to be given to alleged
mcapacitated individual and Interested Persons in accordance
with D.C. Code § 21-2042.

Proof of service by affidavit within 15 days of appointment or, |
if hearing requested, no later than time of hearing.

Hearing scheduled by Judge-in-Chambers within 48 hours of
receipt of request for hearing.

All parties or counsel notified by telephone of hearing and
Petitioner obliged to cause notice (Form III-E) to be personally
served on subject and all persons listed in D.C. Code § 21-2042
(a) and SCR-PD 325 (a)ifin D.C. Persons not in D.C. may be
notified by telecommunications reasonably calculated to result in
immediate notification.



INFORMATION NEEDED RE MENTAL STATUS

Does client know his or her full name? Yes or No
Address? - Yes or No
Birth date? Yes or No
Current or former occupation? Yes or No
Can client tell you the names and approximate ages of his or her children? Yes or No
If no spouse or children, can client name closest blood relative? Yes or No
Can client tell you if he or she has a will? Yes or No

If client has a will, can client name the beneficiaries? Yes or No

If client’s proposed disposition plan changes the disposition of either the intestacy statute
or client’s current will, what reasons does client give for this proposed change?

What is client’s involvement in biil paymg? Great or Small
Balancing a checkbook? ' Great or Small
Asset investment? . _ Great or Small

Client summary of assets and values (bank accounts, securities, real estate, valuable
personal property).

ASSET VALUE




10.

11.

12.

How is client's vocabulary? Good or Poor
Does client search unsuccessfully for words or make up words? Yes or No
What is client's appearance and demeanor? Normal or Inappropriate
Did client drive to the interview? ' Yes or No

Driving requires complex intellectual tasks.

Does client live alone? Yes or No
If so, client is able to perform activities of daily living (feed, dress) for himself.

Does client know today's date? Yes or No

‘¢

Can client explain the meaning of a proverb? Yes or No
(Client is able to think abstractly and understand that the act of
signing a will can change disposition of his assets.)

—  Astitch in time saves nine |
- People who live in glass houses shouldn’t throw stones



Mini-Mental State Examination
continued from reverse

CLOSE YOUR EYES

WRITE A SENTENCE

COPY DESIGN




Mini-Mental State Examination

Patient’s Name: Patient #:
Examiner’s Name: Date:
Patient Maximum
Score Score
Orientation
5 What is the (year) (season) (date) (day) (month)?
5 Where are we (countrv) (state) (county) (city) (clinic)?
Registration
. 3 Name three objects, allotting one second to sav each one. Then ask the

patient to name all three objects after you have said them. Give one point
for each correct answer. Repeat them until he hears all three. Count trials

and record number.

APPLE. . BOOK...COAT Number of trials:

Attention and Calculation |
. 5 Begin with 100 and count backward by 7 (stop after five answers): 93, 86,

79, 72, 65. Score one point for each correct answer. If the patient will not
perform this task, ask the patient to spell “WORLD” backwards DLROW).

Record the patient’s spelling: . Score one
) point for each correctly placed letter.
Recall
3 Ask the patient to repeat the objects above (see Registration). Give one
point for each correct answer.
Language
2 Naming: Show a pencil and a watch, and ask the patient to name them.
1 Repetition: Repeat the following: “No ifs, ands, or buts.”
3 Three-Stage Commands: Follow the three-stage command. “Take a
paper in your right hand; fold it in half; and put it on the table.”
1 Reading: Read and obey the following: “Close vour eyes™ (show the
patient the item written on reverse side).
1 _ Writing: Write a sentence (on reverse side).
1 Copying: Copy the design of the intersecting pentagons (on reverse side).
30 Totai Score Possible

Adapted from Folstein MF. Folstein §. McHugh PR. Mini-mental state: a practical method for grading the
cognit.ve state of patients for the clinician. J Psychiatry Res 1975;12:189-¢8.



THE INTERVENTION PROCESS

PLEADINGS, ETC.



The Intervention Hearing

BEFORE THE HEARING
SCR-PD 321(f) requires that all parties and persons entitled to participate
must file and serve a responsive pleading no later than five (5) days before the

intervention hearing, if appropriate.

What may be included in the responsive pleading?

*  Admissions or denials of the allegations in the petition.

. A statement of the positions of each party or persons entitled to
participate.

To assist the parties and persons entitled to participate, the examiner and
visitor reports are to be provided to the parties and filed with the Court ten
(10) days before the initial hearing, providing enough time for review of the
findings before the pleadings are due.

»  Any prayers for relief.
May be included in the petition or included in the responsive pleadings based
upon the evaluations and investigations of the parties or persons entitled to

participate.

Query:

What pravers for relief are common?

v Requests for appointment and issuance of emergency orders
under D.C. Code § 21-2046.

Generally made by the filing of the petition in probate and a request
for emergency relief. To prevail in scheduling an emergency
proceeding, the issues must be life threatening.

However, in a non-emergency petition, a request can be made for
relief under SCR-PD 323, appointment of a temporary six (6)-



month Guardian. This relief at the initial hearing 1s generally
granted when the issues are not an emergency but further
investigation is needed before the Court can determine whether the
issues alleged in the petition are sustained. Temporary relief must
be prayed for and the specific duties of the Guardian and
Conservator must be outlined in the request.

v' If any party requests the appointment of a temporary Guardian
or Conservator pending resolution of the allegations in the
petition, the party should request orders detailing the specific
issues, reporting deadlines and duties to be performed pending
further hearing or trial [D.C. Code § 21-2046].

v’ Any party may request the issuance of protective orders or the
appointment of a Conservator. The moving party must show
there are assets or there may be assets that will be subject to
waste without protective orders or the appointment of a
conservator or a temporary conservator [D.C. Code § 21-
2054]. D.C. Code § 21-2055 (b) (2) gives the Court authority
to preserve and apply the property of the individual to be
protected as may be required for the support of the individual or
dependents of the individual.

v' Pending further hearing or trial, any party may request that the
court enter orders freezing the assets of the subject with good
cause shown (assets will be wasted or lost without said relief)
and that the exercise of authority is in the best interest of the
subject [D.C. Code § 21-2056].

v' Pending further hearing or trial, any party may request that the
court enter protective orders to preserve the property of the
subject. The proposed orders or the Court’s orders should be
specific and provide direction for the preservation of assets
pending resolution of the matter before the Court [D.C. Code
§ 21-2055]. Once protective orders are entered, the court has
all of the powers over the estate and the business affairs that the
individual could have exercised if present and not incapacitated
[D.C. Code § 21-2056].



» A statement as to whether the subject of the proceeding should be
excused from the hearing, the reasons for the request and whether
the subject requests that the hearing be closed.

Query:

D.C. Code § 21-2054(e) requires the presence of the subject of the
intervention proceeding. Good cause must be shown for the subject’s
absence.

What will support excusing the subject from the proceeding?
v" The subject’s medical condition precludes participation?
U Yes
U No
v’ The subject has dementia and will not be able to participate in the
proceeding?
U Yes
O No
v' The subject must be transported by ambulance?
U Yes
U No

= Statement requesting the appointments of additional visitors,
examiners or Guardian ad litem pursuant to SCR-PD 306 with a
specific statement of the reasons for the requests. Where a request is
made for the appointment of a Guardian ad litem, the request must
outline the proposed duties of the GAL.

Query:
Is one party responsible for requesting additional visitors. examiners or a
Guardian ad litem?

Any party may request additional visitors, examiners or a Guardian ad
litem. In the case of the request for a Guardian ad litem, the requestor
must specify the duties that the GAL will perform.



When should these requests be made?

To avoid delaying the initial hearing, which is scheduled as soon as the
petition is filed, all parties should determine whether additional
information to be provided by a visitor, examiner or the assistance of a
Guardian ad litem is required.

It is expected that requests for these appointments will be made either at
the time of the filing of the petition or with enough time to avoid the need
for rescheduling the initial hearing or requiring a further initial hearing.

» Copies of any current evaluations, habilitation plans, social,
psychological, medical or other evaluations used for diagnostic
purposes or in the development of a treatment plan for the subject.

Any party -- including the subject -- may provide the court with other
evaluations that will assist the Court in determining whether the allegations
in the petition are proven.

» Jf the petition requests Protective Orders (appointment of a
Conservator), information related to the value of the estate and a

recommendation regarding the amount of bond to be set by the
court.

Query:

How is the value of the estate set?

D.C. Code § 21-2058 defines how a bond is to be set.

» A statement indicating whether the proceeding may be resolved at
the hearing. If the proceeding can be resolved at the hearing, the
statement is to clearly state what must be determined by the Court.
If the intervention cannot be resolved at the hearing, a clear
Statement that sets forth what issues remain and the best means for
determining them.



THE INITIAL HEARING

Who must be present?

v" The subject, unless excused by the Court;

v Counsel for the Subject

v" The Petitioner

v" Counsel for the Petitioner

v" The visitor, unless excused by the Court (SCR-PD 327)

v' The examiner, unless excused by the Court (SCR-PD 326)

Who are persons considered ENTITLED TO PARTICIPATE:

v" Persons entitled to participate

The following classes of persons are considered entitled to part1c1pate pursuant
to SCR-PD 325(a)(2)(4)(5)(6):

Q

The spouse and adult children of the subject;
The subject’s parents;

The agent/attorney in fact of the subject nominated in a
durable power of attorney;

If the spouse or adult children of the subject or the
subject’s parents are not available, the nearest adult
relative of the subject;

Any person entitled to support by the subject;

Any counsel for the subject in any other proceeding, if
known to the Petitioner;

Any other person the Court directs.



How does a person become an interested party for purposes of the hearing
and further proceedings?

D.C. Code §21-3034 sets the procedure for a person to receive all Orders
entered in any proceeding.

v The person seeking status as an interested person must file
notice with the clerk, any appointed guardian or conservator.

v A filing fee 1S required.
v" The request is effective only as to those proceedings that occur
after the filing of the notice

JURISDICTION |
The petitioner, at the start of the hearing, must provide a statement of jurisdiction

in the petition for Court intervention. The grounds for jurisdiction are set forth in
D.C. Code § 21-2021.

NOTICE

D.C. Code § 21-2031(b) defines the notice requirements for Intervention
Proceedings.

The critical provision is found in D.C. Code § 21-2031(d), which requires

proof of giving notice must be provided by affidavit not later than the date
of the hearing.

SCR-PD 325 details who must be served and the form of the notice. The

petitioner or moving party in proceedings post appointment is responsible for
complying with the notice requirements.

THE EVIDENCE

» Under most circumstances, even if all parties agree it is in the best
interests of the subject to have a guardian and/or conservator
appointed, the court must have credible evidence of incapacity.
Therefore, it 1s best practice to ensure that:



v" The examiner or visitor has filed a detailed report regarding
incapacity.

and

v The examiner or visitor is subpoenaed to testify to the
findings detailed in the report, allowing counsel for the
subject or any other interested parties to cross-examine the
examiner or Visitor.

» Ewvidence of the value of the subject’s estate and income should be
presented to the Court and included in the order prepared after trial.

Query:

Who has the burden of proof?
The party who is the proponent of the issue that is not resolved at initial hearing.

What is the standard of proof?
The standard of proof is clear and convincing evidence.

THE FINDINGS, CONCLUSIONS OF LAW AND ORDERS:

= At the end of the hearing, the court will issue oral findings of fact and
conclusions of law. Where possible, counsel for the parties should
endeavor to draft findings and conclusions based upon the issues that
are not contested prior to the hearing. The parties will be required to
prepare the final orders at the end of the initial hearing when
resolution of all issues is achieved at the hearing.

» Form orders are available in the Probate Division. The orders should
define the powers of the Guardian and/or Conservator and any relief
ordered by the Court that is in the best interest of the subject.

» The order must also include the value of the estate if a conservator is
prayed for or protective orders are sought. The orders must state the
amount of the bond and any conditions that will affect the bond in the
future (example: how the bond amount is to be adjusted upon the sale



Step il:

Query:

of personal property or real estate or a decrease in the value of the
estate.

Further hearings and trial

Any party may request the waiver of the appearance of the subject at
further initial hearings/status hearings or trial. As with the initial
hearing, there must be a compelling reason to waive the subject’s
presence.

When the allegations in the petition cannot be resolved before or
during the initial hearing, the court will set a trial date and pretrial
schedule to resolve the petition.

Fact and expert witness may be called and all rules of civil procedure
including civil discovery rules apply.

Evidence of the value of the subject’s estate and income should be
presented to the Court and included in the order prepared after tral.

Who has the burden of proof?

The party who is the proponent of the issue that is not resolved at initial hearing.

What is the standard of proof?

» The standard of proof is clear and convincing evidence.

FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDERS

» At the conclusion of the trial, the court may issue oral findings of fact and
conclusions of law and require the counsel for the parties to draft the
findings of fact and conclusions of law which are to be filed with the
clerk immediately after the trial is concluded, or take the matter under
advisement or request that the parties confer and draft proposed findings
of fact and conclusions of law.

» Where possible, counsel for the parties should endeavor to draft findings



and conclusions based upon the issues that are not contested prior to trial.

As with the drafting of findings, conclusions and orders at the conclusion
of the initial hearing, probate forms may be used to complete the orders.
In some cases, the judge presiding over the case may instruct counsel to
confer and draft proposed orders by a time certain on the day of the
hearing.

It behooves counsel to determine the preferred practice related to
findings, conclusions and orders at the time the case is scheduled for
hearing/trial.

Form Orders are available in the Probate Division. The orders should
define the powers of the guardian and/or conservator and any relief
ordered by the court that is in the best interest of the subject.



POST APPOINTMENT PROCEEDINGS



POST APPOINTMENT RELIEF

Petition Post Appointment (Form IIQ) must be filed (D.C.
Code § 21-2062 and SCR-PD322) for all proceedings
subsequent to the appointment of a Guardian or
Conservator. The requirements:

o The Petition Post Appointment must be
sworn.

o File a notice of hearing (Form 1J) and form
for appointment of counsel with petition.

o Notice of hearing must be served in the
same manner as a notice of hearing for
the original petition on:

@0  Incapacitated individual;

@  Attorney of record for each
party or the party if not
represented by an attorney;

@  Any person who has filed an
effective request for notice.

o Petition should include a detailed
statement of the relief suggested.

o Objection to the petition shall be filed
within 10 days of service of petition and
notice or 13 days if service was by mail.



Examples of relief that may be requested or subjects that
may be addressed in a Petition Post Appointment include:

o

Permission to sell real property if the
original bond did not cover the value of
the real property.

Request for bond if none posted originally
or for reduced bond.

Request for a special accounting.
Request for order directing distribution.

Request for removal of Conservator or
Guardian and appointment of a
Temporary Guardian or Conservator [D.C.
Code § 21-2046 (b)].

Request for instructions concerning
fiduciary responsibility.

Termination of
Guardianship/Conservatorship [D.C.
Code § 21-2075].

Objection to or modification of a
Guardianship report or Conservatorship
plan.

Resignation of Guardian and/or
Conservator and request for appointment
of Successor Guardian and/or
Conservator.

Authority for specific health care
decisions.

Request for increase or limit of powers of
Guardian or Conservator, e.g. any

2



permissible powers pursuant to D.C.
Code 8§ 21-2055 and 2056 specifically
not granted in the initial order.

Power to make gifts.

Power to convey or release contingent and
expectant interests in property, including
marital property rights and any right of
survivorship incident to a joint tenancy or
tenancy by the entirety.

Power to exercise or release powers held
by the protected individual as Trustee,
Personal Representative, Custodian for a
minor, Conservator, or Donee of a Power
of Appointment.

Power to create revocable or irrevocable
trusts of property of the estate that may
extend beyond the incapacity or life of the
protected individual.

Power to change beneficiaries under
insurance and annuity policies and to
surrender policies for their cash value.

Power to exercise rights to elect options
and change beneficiaries under insurance
and annuity policies and to surrender the
policies for their cash value.

Power to exercise any right to an elective
share in the estate of the individual’s
deceased spouse and to renounce or
disclaim any interest by testate or
intestate succession or by inter vivos
transfer.



o To exercise or release powers of
appointment of which the protected
individual is donee.

o To renounce or disclaim interests.
o To make gifts in trust or otherwise

exceeding 20 per cent of any year’s
income of the estate.



BIOETHICS
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THE BIOETHICS VISITORS PROGRAM

The Metropolitan Washington Bioethics Network' provides a pro bono
BIOETHICS ADVISORY PANEL, to the Court for bioethics consultation in
Guardianship/Conservatorship cases.

Since 1996, Bioethics Visitors panels have assisted the Probate Division of
the District of Columbia Superior Court, offering consultation in matters ranging
from appropriateness of certain family members to serve as fiduciaries, to
questions regarding “Do Not Resuscitate Orders” and issues concerning the

withdrawal of feeding tubes and ventilators.

I. The Bioethics Advisory Panel is:

A. Appointed by the Court to serve as a Visitor pursuant to D.C. Code §21-
2033 and SCR-PD 327,

B. A panel of three persons who shall not be affiliated with any institution
involved in the case, nor have any other conflict of interest;

C. Multi-disciplinary in composition and may include physicians, nurses,
healthcare attorneys, social workers, bioethicists, healthcare

administrators, clergy, medical therapists, etc.;

D. Chaired by an individual who has participated in a bioethics
consultation service;

and

E. Required to visit the ward, review relevant records, interview
healthcare providers and other interested parties.

'For further information, contact Joan Lewis at the District of Columbia Hospital
Association, 202.682.1581 or Andrea J. Sloan at 703.438.9200.



1L The Bioethics Panel:

A. Identifies bioethical issues, based on visits, interviews and other findings
and in accordance with accepted principles of bioethics;

B. Reports its findings to the Court as required, in writing or by
appearance,

and

C. Serves only in an advisory capacity on such issues.

III. The Bioethics Advisory Panel may NOT:
A. Issue formal recommendations in any matter;
or
B. Assume any other role in the matter, including examiner, counsel,
Guardian ad litem, temporary or permanent Guardian or Conservator, or
healthcare provider.

IV. When can a Visitor be requested?

A. The Petitioner may request the appointment of a Bioethics Visitor in the
petition.

B. Any interested party may request the appointment of a Bioethics Visitor
at any time during the Intervention Proceeding.

C. A Guardian or Conservator may request a Bioethics Visitor for
consultation on issues post-appointment.



DUTIES OF THE GUARDIAN AND CONSERVATOR:
THE COMMUNITY PERSPECTIVE

The District of Columbia Code sets out the broad range of statutory duties of the
Guardian in § 21-2047 and the duties of the Conservator in § 21-2071 and § 21-
2072. However, when an attorney or other individual is appointed by the Court to
be a Guardian, the healthcare community has some specific expectations.
Following is a list of actions the Guardian should take within the first 30 days of
appointment.

a

O

O

VISIT the Ward in person as soon as possible following the appointment.

CONTACT the Ward’s primary physician and other healthcare providers as
soon as possible after the appointment.

CONTACT the community social worker or care manager if the Ward
resides at home.

CONTACT the Administrator and social worker and the head nurse of the
unit on which the Ward resides if the Ward is in a nursing home.

OBTAIN pertinent medical records and the current plan of care for the Ward
from all available sources.

DISCUSS the following with all healthcare providers, especially primary
physician and facility where the Ward is placed (hospital, nursing facility,
assisted living, home care agency, hospice, etc.):

1. What is the current diagnosis and prognosis for the Ward? Make a very
specific determination of the Ward’s ability to make or participate in
decision-making.

2. What is the plan of care for the Ward? If in a nursing facility, is the plan
supported in the MDS (Minimum Data Set)? Are there instructions or Court
Orders for "Do Not Resuscitate," "Do Not Hospitalize," or other specific
indication of the Ward's wishes?

3. What are the planned treatments for the Ward? Determine the risks and
benefits of these treatments and the expected outcomes. Is it ethically



appropriate to consider aggressive palliative care, while limiting such
therapies as dialysis, ventilator support and/or feeding tubes?

IDENTIFY ethical 1ssues surrounding the care of the Ward. Seek a bioethics
consultation through the institution in which the Ward resides, if available,
or a Bioethics Visitor through the Court.

PROVIDE your address, telephone, fax and e-mail information to each
individual you contact regarding the Ward’s care.

PROVIDE contingency contact information to each individual you contact
regarding the Ward’s care. Remember: The health of the Ward is already
fragile and a member of the healthcare team may need to be in contact at any
time; the Guardian must be reasonably available 24 hours/day, 7 days/week,
or make arrangements for coverage if unavailable for any extended period.

CONTACT known family members, friends, neighbors or co-workers or
other persons who may have knowledge about the Ward, the Ward’s family,
finances and other issues.

CONTACT a chaplain or other clergy person to determine and address the
Ward’s spiritual needs.

DISCUSS with the Ward, if possible, whether the Ward has made any
written Advance Medical Directives or whether the Ward has any specific
wishes regarding providing, withholding or withdrawing medical care
including spiritual or religious beliefs as they may have an impact on
healthcare decisions.

DISCUSS Advance Medical Directives with all healthcare providers, family
members and significant others in the community to determine whether the
Ward has made any such wishes known orally or in writing, including
spiritual or religious beliefs as they may have an impact on health care
decisions.

PROVIDE written medical directives to all healthcare providers based on
the information obtained through discussions with the Ward, family and
significant others.

ADDRESS medical directives regarding end-of-life care if the Ward is



elderly, has dementia or is seriously ill.

At a minimum, the Ward’s CODE STATUS (whether or not
resuscitation will be initiated in the event of cardiac or respiratory
arrest) and whether or not the use of ARTIFICIAL NUTRITION
AND HYDRATION 1i1s appropriate should be determined. Obtain
court orders, as necessary to affect the Ward’s wishes and appropriate
care.

o IDENTIFY financial resources available to carry out the wishes of the Ward
or financial constraints for providing the Ward’s care.

o IDENTIFY funeral arrangements made by the Ward. If none have been
made, DISCUSS the Ward’s wishes with the Ward, the Ward’s family
and/or significant others in the community.

o MAKE funeral arrangements if none have been made. If the Ward is
indigent, identify other sources of funds for such arrangements.



APPENDIX



PETITION FOR GENERAL INTERVENTION PROCEEDING

. PERMANENT GUARDIANSHIP - (Limited, General or Successor)

PERMANENT CONSERVATORSHIF - (Limited, General or Special)
PROTECTIVE ORDER

" GUIDELINES REGERDING SERVICE QF NOTICE OF INITIAL
HEARING ON PETITION FOR GEMECRAL DNTERVENTION PROCEEDING

I. Form Notice of Hearing.

A.

B.

Form II-J to be sent to subject of proceeding and others required to receive
notice, together with information sheet attached thereto explaining purpose
of proceeding, procedure, significance and rights to which parties are
entitled.

Form II-Jl, together with "Your Hearing Rights" information sheet may be
sent to subject of procesding in lieu of Form II-J.

II. Service of Notice of Hearinc Form.

A.

Individuals to be served. (D.C. Code Section 21-2042, 21-2053 & SCR-PD 325)

(1). Subject of proceeding.
(2). Spouse and adult children of subject of proceeding, or, if none, parents. .
{3). Any Guardian, Conservator or custodian.

(4) . Agent/attorney-in-fact of subject naminated in Durable Power of Attorney
(See 21-2083(b).

- (5). If noone in (2) through (4) above exists, then to at least one of the

nearest adult relatives of the subject of procceeding if any can be fourd.
(Notice may be given tc others within same class).

. (6). Any person entitled to support by the subject.

(7). Each person with & higher priority pursuant to 21-2043 or 21-2057, as
applicable. .

" (8). Any other person as the Court directs.

.
(3). Any person who has filed an effective request for notice pursuant to

y SCR-PD 304 (Fomm 1-C).

III. How service is to be effected. SCR-PD 325 requires that procedures for notice be

given in accordance with SCR PD 311.

A.

Personal Service. SCR-PD 311 requires that notice of hearing be served
Personally by petitioner's counsel or other agent, other than petitioner,

on the following:

(1). Subject of procesding.



(2). Any person required to be served under SCR-PD 325 who resides in the
District of Columbia. )

B. Service by Certified or Ordinary First Class Mail. Pursuant to 21-2042,
2053 and SCR-PD 311 notice may be served on all other persons by certified
or ordinary first class mail addressed to the person being notified at the
person's place of residence or office as provided in 21-2031.
Time for Notice. SCR-PD 311(c) provides that notice be delivered or mailed as
appropriate, no less than 17 days before the hearing. It is noted, however,
that 21-2031(b) (1),(2) and (3) provide the only statutory time frame for notice
and these statutory provisions require 17 days notice before the time set for
hearing if by mail, but only 14 days notice before hearing if by personal delivery.

Different Method and Time of Notice. The Court, for good cause shown upon petition, may
provide for a different method of time or giving notice of any hearing [see 21-2032(c)].

Proof of Service. [SCR-PD 311(c)(6)].

A. Proof of personal service to be by affidavit (Fom I-K) filed no later than
the time set for hearing.

B. Proof of mail service to be by affidavit (Form I-Kl) filed no later than the
time set for hearing.

Waiver of ®otice. [21-2032 & SCR-PD 311(d)]. The subject of the proceeding, a
Ward or Protected Person may not waive notice: All others may waive notice in
writing (Form I-L).

Notice to attormey. Notice shall be given to the attorney of record for any
person required to be notified, or to the attormey to wham the person has
requested that notice be sent.




GUIDELINES REGARDING SERVICE OF INITIAL PETITION FOR GENEPAL INTERVENTION PROCEEDING

PERMANENT GUARDIANSHIP - (Limited, General or Successor)
PERMANENT CONSERVATORSHIP - (Limited, General or Special)
PROTECTIVE ORDER

1(c) A. Service of Petition.

1. On sukject of proceeding by First Class Mail within three days of
filing of petition.

) 321 (c) 2. Service also required on the following by First Class Mail within
three days of filing of petition:

(a) . Subject of proceeding (unless subject is petitioner).
(b) . Subject's counsel, if known.
(c). All other persons entitled to notice under 21-2042.

(1). Persons (aside fram subject) who must be served with
copy of petition as listed in 21-2042 and required by
SCR-PD 321

[a]l. Spouse, or in none, adult children, or, if none,
parents. (It would appear that adult children should
also be served with a copy of the petition to coincide
with hearing notice requirements of SCR-PD 325).

[b]. Any Guardian, Conservator or person who has custody
of the subject of the proceeding.

[c]. If no spouse, adult children nor parents, then to at
least one of the nearest adult relatives of the subject,
if any can be found.

. [d]. Any other person as directed by the Court.

B. Proof of Service. By Certificate of Service as set forth on Form II-A.




-

Supertar Qourt of the Bistrict . of Columbia
PROBATE DIVISION

Intervention Proceeding

No.

An Adult

YOUR HEARING RIGHTS

As the subject of an intervention proceeding, you
have the following rights:

1. To have your partial or total incapacity proved
by clear ané convincing evidence by the petitioner.

2. To an attorney of yodr own choice cr
to have an attorney appointed for you if you
have not retained an attorney.

3. To be present at the hearing.

4. To present evidence on your own behalf.

5. To cross-examine witnesses who
testify against you, and the right to cross-examine
any examiner and visitor.

',6. To remain silent.

7. To have the hearing open or closed to the
publié at your election.

8. The right to appointment of an examiner unless a
report on you has been submitted to the Court.

GENERAL RIGHTS

l. Unless it is waived, notice of hearings in these

proceedings must be given to each of the following:

Form PD-1894A/Sep. 89
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A. The subject of the petition and his or her
spouse and adult children, or if none, parents;

B. Any person who is serving as‘guardian or
conservator, or who has the care and custody of the
individual alleged to be incapacitzatecd:

C. In case no other individual is notified under
paragraph (A) of this subsection, at least one of the
nearest adult relatives, if any can be found; and

D. Any other person as directed by the Court.

2. The subject of the petition may not waive notice.
Other individuals including a guardian ad litem or other
fiduciary may waive notice by a signed writing with the court.

3. Upon the filing of the petition the Court will
appoint an attorney to represent the subject of the
petition, unless the individual has retained counsel.

4. At any point in the proceeding, the Court may
appoint a guardian ad litem to prosecute or defend the
interest of any individual if the Court determines that
representa.iv.a of the iaterest otherwise would be
inadequate.

5. Upon the filing of the petition, the Court may
appoint a visitor and an examiner pursuant to D.C. Code §§
21-2042 or 21-2045. The examiner and visitior will be
separate individuals. Each must file and serve on all ..
parties written reports no later than 10 cays before the

date of the hearing.

Form PD-1894B/Sep. 89



POSSIBLE CONSEQUENCES OF A FINDING OF
INCAPACITY OF THE RESPONDENT

At the hearing a guardian may be appointed for your
person, and/or a conservator for your estate. The
appointment may affect or transfer to the guardian or
conservator title to your property, your right to
contract, to manage and control your property, to give
informed consent for medical treatment, to fix your place

of residence, and other important rights.

GENERAL CONSEQUENCES

Persons with personal and/or financial dealings with
you must be aware that appointment of a guardian or
conservator may affect or transfer to the guardian or
conservator title to your property, your right to
contract, to manage and control of property, to give
informed consent to medical treatment, to fix the place of

residence and other important rights.

Form PD-1894C/Sep. 89



Parties are entitled to the following rights: to
respond in writing to the above petition; to appear through
counsel; to participate at the hearing; to conduct
discovery with the Court's permission; and to receive

copies of pleadings filed by other parties.

Any person who is not a party but who wishes to
participate in the hearing must file a proper petition
(Petition for Permission to Participate)Aand proposed order
(Order Permitting Participation) in accordance with SCR-PD

303(b) .

Date of Notice:

NOTE: Pursuant to SCR-PD 311(c) (3), this notice must be
mailed no less than 17 days, or personally delivered
no less than 14 days, before the time set for the

hearing.

Copies to:

Parties to the above captioned case and persons
granted permission to participate pursuant to SCR-PD 303
and persons who requested notice pursuant to SCR-PD 304.

Proof of service reguired in accordance with SCR-PD
311(c) (6) in Form I-K.

Form PD-1879B/Sep. 89



Superior Gourt of the Bistrict of Aolumbia
PROBATE DIVISION

IN RE:
Intervention Proceeding
No.
An Adult
PETITION FOR PERMISSION TO PARTICIPATE
In accordance with SCR-PD 303, I, s

(Name of petitioner)

nereby seek permission to participzte in this proceeding in the

fcllowing manner: .

I am not reguired to be notified of this proceeding by D.C.
Code §21-2042(a) or 21-2053(a).

Ky relationship (if any) to the subject of the proceecding is

Y
es follows: .

Hy participation in the procezding will serve the best

interests of the subject of the proceeding because:

Wherefore, I reguest that an order be entered permitting
me to participate in this proceeding, and for such other relief
as the nature of the case may require and the Court may deem just
ané¢ proper.

VERIFICATION

I ' + being first duly sworn, on
oath, depose and say that I have read the following pleadings by
me subscribed and that the facts therein stated are true to the

cest of my knowledge, information and belief.

Subscribed and sworn to me this day of
¢ 19 .

Foro PD-1870A/Sep. 89
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(Signature of attorney) . (Name of petitioner)

Address Address
Address Address
Tel. No. Tel. Nc.
Bar No.

CERTIFICATE OF SERVICE

I hereby certify that on the day of ’

18 _ s a copy of the foregoing was
served by first class mail, postage prepaid, upon the following
parties to the above captioned case and persons granted permission
to participate pursuant to SCR-PD 303 and persons whoc requested.'

notice pursuant to SCR-PD 304.

Signature

Form PD-1870B/Sep. 89



Superior ourt of the Bistrict of olumbia - 1-B
PROBATE DIVISION '

IN RE:
Intervention Proceeding

No.

En Adult

ORDER PERMITTING PARTICIPATION PURSUANT TO SCR-PD 303

Upon consideration of the petition of '

file@ herein on the day of r 18 s for

permission to participate in the above-captioned proceeding and
it appearing to the Court that the best interests of the subject
of the proceeding will be served thereby, it is by the Court

this. day of r 19 '

ORDERED, that the petitioner 1s granted permission to
participate in said proceeding upon the following terms and

conditions:

JUDGE

Copies To:

Form PD-1871/Sep. 89
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Superior Gourt of the Bistrict of olumbia
PROBATE DIVISION

[
4
2

/
tt)
"

Intervention Proceeding

No.

REQUEST FOR NOTICE

In accordance with SC2-PD 304,

(Name of reguestor)
reguests copies or notice of any petition, motion, pleading,
order or other paper filed in the above-captioned intervention
proceeding after the filing and service of this request. Notice
may be served on the undersicned and upon the undersigned’s
attorney at the addresses anc telephone numbers shown below.

The undersigned zas an interest in the proceeding of the
gbove-nameéd individual Secauss:

DC Bar Number: Date: s 19
(Signature of Attorney) (Signature of Reguestor)
(Typewritter Name of At:torney) (Typewritéen Name of Requestori
(Address) (Address)

(Address) (Address)

Telephone Nc. ' Telephone No.

Form PD-1872A/Sep. 29



CERTIFICATE OF SERVICE

I hereby certify that on the day of p
1¢ , a copy of the foregoing __ was
served by first class mail, postage prepaid, upon the following
parties to the above captioned case and persons granted permission
to participate pursuant to SCR-PD 303 and persons who requested
notice pursuant to SCR-PD 304.

Signature

Form PD-1872B/Sep. 89



Superior Qourt of the Bistrict of Columbia 1D
PROBATE DIVISION '

IN RE:
Intervention Proceeding
No.
An Adult
NOTICE OF APPEARANCE
The undersigned r whose address,

telephone and bar number appear below, agrees to represent
zealously the legitimate interest of the subject of the
proceeding in accordance with D.C. Code §21-2033(b) and
SCR-PD 305

[ ] Counsel is court-appointed.

[ ] Counsel has been retained by the subject of the

proceeding.

Name of Counsel

Address

Telephone

Unified@ Bar No.

CERTIFICATE OF SERVICE

I hereby certiiy that on the day of ‘

19 , a copy of the rforegoing was

Torm PD-1873A/Sep. 89



served by first class mail, postace prepaid, upon the following
parties to the above captioned case and persons granted permission
to participate pursuant to SCR-PD 303 and persons who reguested

notice pursuant to SCR-PD 304.

Signature

Form PD-1873B/Sep. 89



Superior Gourt of the Bistrict of Golumbia
PROBATE DIVISION

IN RE:
Intervention Proceeding

No.

An Adult

ORDER APPOINTING COUNSEL

Upon consideration of the petition for an intervention

proceeding, the Court hereby appoints

Counsel for + the subject of the

above proceeding. Counsel shall perform the duties set forth
in D.C. Code §21-2033(b) and SCR-PD 305 and represent the

subject at the hearing to be held on r 19

Judge

Form PD-1874/Sep. 89




Superiar Gourt of the Bistrict of Gohuhia Cop
PROBATE DIVISION

IN RE:
Intervention Proceeding

No.

An Adult

ORDER APPOINTING GUARDIAN AD LITEM

Pursuant to D.C. Code §21-2033(a) and SCR-PD 306, the

Court hereby appoints

guardian ad litem for the following purpose(s):

[ 1 To prosecute or defend the interest of
because the Court has determined
for reasons stated below that representation of
the interest otherwise would be inadecguate.

[ 1] To assist the subject of this intervention
proceeding to determine his or her interests in
regard to this proceeding.

[ 1 To determine the interests of the subject of
this intervention proceeding in regard to this
proceeding because the subject is:

[ 1 unconscious

[ 1 otherwise wholly incapable of determining
his or her interest in this proceeding even
with assistance.

The Guardian ad litem is appointed for the following

reasons:

and shall perform the following specific duties:

The Guardian ad litem shall not serve as an independent
finder of fact, investigator, ombucsman or other neutral
party in this proceeding.

Form PD-1875/Sep. 89 Judge



Superiaor GQourt of the Bistrict of Galiunbia
PROBATE DIVISION

IN RE:

Intervention Proceeding

No.

by the undersigned wro seeks payment of

An ZcGult

PETITION OF CLATMANT FOR DETERMINATION OF CLAIM

l. A statement cf claim was filed on

for the following described consideration:

2. Conservator hszs

[ ] allowed claiz but has not paid claim

[ ] not denied claim and sixty days have passed sirce

claim deemeé c-resented

[ ] denied claim

3. Claimant seeks the following relief with respect to
the claim. i

[ 1 an order allcwing the claim which the conservator
. must address 0 later than the next accounting

[ ] an order directing the conservator to pay the
claim by a dzte certain

[ ] an order directing the conservator to perform
specified actsz listed below

[ 1 an order directing the conservator to allow
security frox the estate

[ ] an order allcwing an attachment or garnishment

{ ] other (descrize)

Attorney for Claiman: Claimant

19

CERTIFICATE OF SERVICE

I hereby certiiy that on the day of

)
0

¢ @ copy of thz foregoing v
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served@ by first class mail, postage prepaid, upon the following
parties to the above captioned case and persons granted permission
to participate pursuant to SCR-PD 303 and persons who recuested

notice pursuant to SCR-PD 304.

Signature

Form PD-1878B/Se>. 89



I1-G
SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
PROBATE DIVISION
IN RE: )

) Intervention Proceeding No.

An Adult

STATEMENT OF CLAIM PURSUANT TO SCR-PDIP 308

Name, address and telephone number of claimant:

Amount of Claim:

(Attach supporting documents)

Name, address and telephone number of attorney for claimant:
/ : oo

Signature of Claimant
CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing statement
of claim was delivered/mailed by first class mail postage
prepaid to ' conservator herein.

Signature of Claimant

Date Mailed

- 86 -

Ay s



I-K-2

Superior Gourt of the Bistrict of Columbia

PROBATE DIVISION

IN RE:

Intervention Proceeding

No.

. An Adult
AFFIDAVIT OF SERVICE BY MAIL
1, being first duly sworn, say: That I am

over the age of eighteen years and am not a party to the above entitled action and that
my address is | i
Thatonthe _____ day of 19 I served

the attached Notice of Hearing on Petition on the person or persons namned below by placing
in-an official depository of the United States Postal Service a copy of the Notice of Hear-

ing on Petition enclosed in an envelope, postage prepaid, addressed to the person or per-

sons as set forth below.

nes of Persons Served: Address Date of Mailing

Affiant’s signature

SuBséribed and sworn before me 19

Notary Public/Clerk

Form PD-1911/Nov. 84 $0301 wd-42¢



%uperwr ot of the Bistrid of Golumhbia
PROBATE DIVISION

IN RE:
Intervention Proceeding
No.
An Adult
AFFIDAVIT OF PERSvONAL SERVICE
I 3 being first duly sworn, say: That I am

over the age of eighteen years and am not a party to the above entitled action and that

my address is

Thatonthe ____ day of 19 I served

personally the attached Notice of Hearing on Petition on the person or persons named below
by delivery to and leaving with the person or persons at the time and place set forth below
a copy of the said notice.

' Date of
s of Persons Served Address Place of Service Service

Affiant’s signature

Subscribed and sworn before me 19

Notary Public/Clerk

Forr= PD-1880'Nov 94 . $-0302 wd42¢



Superiar ourt af the Bistrict .af Galumbia
PROBATE DIVISION |

IN RE:
Intervention Proceedilng

No,

An Adult

NOTICE OF HEARING ON SUBSEQUENT PETITION
(Pursuant to D.C. Code §21-2031 and SCR-PD 311 and 322)

You are advised that a hearing has been scheduled
before the District of Columbia Superior Court, 500 Indiana

Avenue, N.W., at a.Mm. On 19

in Courtroom for the purpose of considering

whether to grant the relief requested in the following

described petition: .

A person entitled to file a response who wishes to do
so must file the response within ten days of the date of
this notice (or 13 days if this notice has been mailed).

A4 copy of the response must be sent to the persons whose
name(s) appear(s) below under "copies to". At the hearing
the Court will hear from all parties and persons entitled

to participate and may take testimony on the issues

presented.

At the hearing to which this notice relates the above

described pleading will be considered.

* Form PD-1879A/Sep. 89



Parties are entitled to the following rights: to
respond in writing to the above petition; to appear through
counsel; to participate at the hearing; to conduct
discovery with the Court's permission; and to receive

copies of pleadings filed by other parties.

Any person who is not a party but who wishes to
participate in the hearing must file a proper petition
(Petition for Permission to Participate) and proposed order
(Order Permitting Participation) in accordance with SCR-PD

303(b) .

Date of Notice:

NOTE: Pursuant to SCR-PD 311(c) (3), this notice must be
mailed no less than 17 days, or personally delivered
no less than 14 days, before the time set for the

hearing.

Copies to:

Parties to the above captioned case and persons
granted permission to participate pursuant to SCR-PD 303
and persons who requested notice pursuant to SCR-PD 304.

Proof of service reguired in accordance with SCR-PD
311(c) (6) in Form I-K.

Form PD-1879B/Sep. 89



Superiar Uourt of the Bistrict of Golonbia
PROBATE DIVISION

IN RE:
Intervention Proceeding
No.
An Adult -
WAIVER OF NOTICE OF HEARING ON PETITION
(IN ACCORDANCE WITH D.C. CODE §21-2032)
I, s have been informed of the hearing

scheduled before the Fiduciary Judge at o'clock on the
day of r 19__, in Courtroom .

I have received a copy of the Petition that is to be heard

at that time.

I understand that I may have the right to respond to that

Petition within 10 days of receiving it.

I hereby waive notice of said hearing.

Date Signature
CERTIFICATE OF SERVICE

I hereby certify that on the day of ‘

19 + a copy of the foregoing was

served by first class mail, postage prepaid, upon the following
parties to the above captioned case and persons granted permission
to participate pursuant to SCR-PD 303 and persons who requested
notice pursuant to SCR-PD 304.

Signature

Farm PN-18R1/Sen. 89
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Superior Oourt of the Bistrirt nf Golumbia
PROBATE DIVISION

IN RE:
Intervention Procesding
No.
An Adult
PRETRIAL STATEMENT OF
I. Facts
All

Parties (1) brief statement of the nature of the controversy:

II. 1ISSUES

- Aall

Parties (2) concise statement of petitioner's cliizs:

All

Parties (3) concise statement of position of the subject of
the petition:

All

Parties (4) concise statement of any other positions:

Form PD-1891A/Sep. 89



III. RELIEF:

Petitioning

Party (5) itemization of all prayers for relief:

Subject of
the petition

(6) statement in opposition to relief sought
and/or itemization of prayers for relief:

Other parties

(7) itemization of all prayers for relief:

IV. CONDUCT OF TRIAL

aAll
Parties (8) names and address of all witnesses

(except impeachment witnesses to be called at trial)

All

Parties (9) specific designation of all non-oral evidence
(except impeachment evidence) to be introduced at
trial and not attached hereto, including records,

x-rays, photographs, diagrams, deposition, etc:

Form PD-1891B/Sep. 89



All

Parties (10) request for stipulations--facts to be deemed

admitted, documents tc be admitted without formal

proof, mortality tables to be utilized, etc.:

All

Parties (11) unusual cases or statutory provisions to be

relied on:

All

Parties (12) estimation of trial time: days

V. SETTLEMENT.

A1l
Parties (13) what is the maximum minimum relief now

acceptable to yvour client:

VI. OTHER MATTERS

All

Form PD-1891C/Sep. 89



Parties (14) any other matter which is pertinent to the
settlement of the case or the preparation of the

Court's pretrial order.

Respectfully Submitted,

Unified Bar No. Signature of Party or Counsel

Telephone No.

Address

CERTIFICATE OF SERVICE

I hereby certify that on the day of

19 a copy of the foregoing was

served by first class mail, postage prepaid, upon the following
parties to the above captioned case and persons granted permission
to participate pursuant to SCR-PD 303 and persons who requested

notice pursuant to SCR-PD 304.

Form PD-1891D/Sep. 89



Superior Gourt of the Bistrict of Tolumbia CI1-A-1
PROBATE DIVISION ‘

IN RE:
Intervention Proceeding

No.

An Adult

ACCEPTANCE OF
[ ] guardian
[ ] conservator
and

consent to jurisdiction if not same individual
as petitioning party.

I do hereby accept the duties of the office of
[ ] guardian [ ] conservator of

(Name of ward/protected person)

and consent to personal jurisdiction in any
action instituted in the District of Columbia
by any interested person against me as [ 1]
guardian [ ] conservator arising out of the
duties of my office and if a non-resident, I
do hereby irrevocably appoint the Register of
Wills and successors in office as the person
upor whom all notice and process issued by a
competent court in the District of Columbia
may be served with the same effect as personal
service in relation to all suits or matters
pertaining to the proceeding in which letters
of

[ ) guardianship, and/or

[ 1 conservatorship shall issue.

Form PD-1883/Sep. 89



Rule Number Title Page Number

SCR-PD 323 Procedures .in proceedings for 31
appointment of 6-month temporary
guardian
SCR-PD 324 Procedures for appointment of a 32
successor conservator
SCR-PD 325 Notice of initial hearing on petition 33 - 34
SCR-PD 326 Examiner, duties and appointment 35
SCR-PD 327 Visitor, duties and appointment 36 - 37
SCR-PD 328 Guardianship reports 38 - 39
SCR-PD 329 Individual conservatorship plan 40 -41
and inventory
SCR-PD 330 Accounts and reports of conservators 42 - 44
SCR-PD 331 Audit of accounts 45 < 46
SCR-PD 332 ‘ Bonds 47
SCR-PD 334 Appraisal 48
SCR-PD 335 Statement of distribution and
Settlement 49
SCR-PD 341 Procedures in proceedings for 50 - 52
: appointment of 15-day temporary
guardians
SCR-PD 350 Procedures in proceedings for 53 - 55

appointment of conservator for a
missing, disappeared or detained

person
SCR-PD 351 Conservatorship of estate of missing 56 ~ 57
Person
SCR-PD 361 Foreign conservators 58 - 60



Incorporating all changes through 7/19/89

SCR-PD-300 Rules governing guardianship and protective
proceedings

Subpart I - All Proceedings
SCR-PD-301 Scope, purpose and effective date

(a) Scope. These rules apply to intervention proceedings 21-2001(3)
filed under the District of Columbia Guardianship, Protective 21-2002
Proceedings, and Durable Power of Attorney Act of 1986, 21-2011(2)
hereinafter the Guardianship Act of 1986. (D.C. Code

§21-2001 to 2085). All intervention proceedings shall be filed
in the Probate Division of The Superior Court of the District of

Columbia.

(b) Effective Date. These Rules apply to intervention D.C. Bill 8-226

proceedings filed on or after September 30, 1989. §2(a)&(c)

(c) Continuation of existing conservatorship proceedings. D.C. Bill 8-226

Nothing herein shall affect any conservator appointed by the §2(c) &
Court upon a petition filed before September 30, 1989. 21-2002(c)
Conservators in proceedings under D.C. Code §21-1501 et seq.

shall continue to be governed by SCR Civil 301-310. ' 21-2052(a)



SCR-PD-302 Forms of pleadings and petitions

All proceedings (except foreign conservatorships) shall
be initiated by the filing of a petition. Application to
the Court for an order in any pending proceeding shall be by
verified petition served on the parties and those entitled 21-2022
to notice in accordance with the statute and these Rules.
All petitions shall set forth the relief requested and
contain a brief statement of the petitioner's entitlement to
that relief. A proposed order shall accompany the petition.
Motions in accordance with SCR-Civil 12 shall not be
required except as specifically required by these Rules or

as the Court may direct.



Superior Tourt of the Bistrict of Golumbia TV-B
PROBATE DIVISION '

-

IN RE: )
Intervention Proceeding

No.

An Acult
NOTICE OF HEARING ON PETITION FOR PROTECTION OF
PROPERTY OF A MISSING, DISAPPEARED OR DETAINED PERSON
NOTICE IS HEREBY GIVEN that a Petition for the
[ 1 Appointment of a General/Limited/Special Conservator
[ ] Entry of a Protective Order
has been filed by for

(Petitioner)
. Hearing has been set to

(Subject of Proceeding)
consider the petition on the day o=
19, at . M., before the presiding Fiduciary Judge
of the District of Columbia Superior Court, 500 Indlana Avenue,
N.W.

Petitioner states that ¢ the
subject of the proceeding, is missing and that: ‘ :

[ 1] The subject has property that will be wasted or
dissipated unless property management is provided (delete 1if not
applicable); and/or

[ 1 Money is needed for support, care, and welfare of
those entitled to the subject's support ané protection is
necessary or desirable to obtain and provide money (delete if not
applicable) .

The subject of the proceeding has a right to appear and
inform the Court that he or she is not missing. At the hearing
the Court will hear from all parties and persons entitled to
participate and may take testimony on the issues presented and
may then grant the relief requested.

Parties are entitled to the following rights: to respond in
writing to the above petition by sending a response with a copy
to the Court, to those persons whose names zppear below under
"copies to"; to appear through counsel; to carticipate at the
hearing; to conduct discovery with the Courz's permission; and to
receive copies of pleadings filed by other zarties.

Form PD-1909A/Sep. 89



Any person who is not a party but who wishes to

Darticipate in the hearing must file a proper petition (Form
I-2) and proposed order (Form I-B)

303 (b) .

in accordance with SCR-PD

Tirst published:

Name of newspaper:

TRUE TEST COPY

Register of Wills

Fcrm PD-1909B/Sep. 89



Superior @ourt of the Bistrict of Jolumbia IV-A
PROBATE DIVISION

IN RE:
Intervention Proceecing

No.

An Adult

PETITION FOR

[ 1 Appointment of Conservator
[ 1] Appointment of Special Conservator
[ ] Entry of a Protective Order

IN THE CASE OF A MISSING, DISAPPEARED OR DETAINED PERSON

1. (a)
(Name of Petitioner)
(b)
(Address of Petitioner)
(c) :
(Petitioner 's Relationship to Subject of Proceseding)
2. (a)
(Name of Subject of Proceeding)
(b)
(Age of Subject of Proceeding)
(c)
(Address and Residence of Subject of Proceeding)
3.

(Name and Address of Guardian, if any)
4. This Court has jurisdiction because:

{ ] (a) the subject of the proceeding is
domiciled in the District of Columbicz.

[ 1 (o) property is located in the District cf
Colunbia that belongs to the subject.

{ 1 (c) property of the subject is coming, or has

come, into the control of a conservatdr who 1s
subject to the laws of the District ct Columbia.

Form PD-1908A/Sep. 89



5. Describe generally the subject's property with an
estimate of the value of that property, including

any compensation, insurance, pension, or allowance
to which the subject is entitled:

6. If the appointment of a conservator is sought, state
the name and address of the person whose appointment
is sought and the basis of any claim to priority for
appointment: (Priority of appointment for
conservators is set forth in D.C. Code §21-2057.)

7. Persons to whom notice of the proceeding must be
given whose names, addresses anéd telephone numbers
should be set forth in the petition:

(a) The subject of the proceeding (by publication) :

(b) The spouse and adult children of the subject,
and the guardian or custodian of any ininor
children:

(c) If no spouse or adult children, the parents:

(d) The agent/attorney in fact of the subject
nominated@ in a durable power of attorney, if
knowns

(e) If no spouse, adult children, parents, Or
agent/attorney in fact nominated in a durable
pover of attorney exists, then at least one of
the nearest adult relatives, if any can be
found:

(f) Any person entitled to support by the subject:
(g) Counsel for the subject:

(h) Any other person &s directed by the Court:

Form PD-19083/Sep. 39
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8. If the petitioner seeks the appointment of a
guardian ad litem, state the reasons for the reguest
and the specific duties sought:

9. The subject of the proceeding:

[ 1 has disappeared

[ ] is being detained by a foreign power

[ 1 is being detained by someone other than a
foreign power

[ 1 the subject has property that will be wasted or
dissipated unless property management is
orovided

and/or

{ ] noney is needed for the support, care and
welfare of those entitled to the subject's
support and protection is necessary Or desirable
o obtain ané provide money.

and that:
[ ] 2 protective order should be made, or
[ ] a conservator should be appointed.
10. The petitioner seeks the following relief:

[ 1 Entry of a protective order as follows:

[ ] BAppointment of a conservator with:

[ 1 statutory powers as conservator
or
[ 1 greater powers (Specify power sought
and by what authority the Court may
grant 1it)
or
[ ] lesser powers (Note that 1f the
conservator's bond is not to include
securities and/or real estate, this
boxz must be checked)

11. The petitioner requests the following temporary
relief pursuant to D.C. Code §21-2055(b) (1) pending
the hearinc of this petition:

Form FD-1908C/Se>. 89
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12. Bond is sough: in the amount of
because the zggregate capital value of the property
of the estate in the conservator's control, plus

" one year's estimated income, and minus the value of
securities deposited under arrangements requiring
an order of the Court for their removal and the
value of any land that the fiduciary. by express
limitation of power, lacks power to sell or convey
without Couri authorization is

If petitioner seeks reduced bond, identify all
securities ard/or real estate for which Court
authorization for sale or conveyance will be sought:

13. Acceptance of conservator and consent to jurisdiction:

I do hereby zccept the duties of the office of
conservator c¢iI

(Name of subject)
and consent to personal jurisdiction in any action
instituted ir the District of Columbia by any
interested person acainst me as conservator arising
out of the duties of my office and, if a
non-resident, I do hereby irrevocably appoint the
Register of Wills and successors in office as the
person upon wacm all notice and process issued by a
competent court in the District of Columbia may be
served with the same effect as personal service in
relation to 211 suits or matters pertaining to the
oroceeding ir which letters of conservatorship
shall issue.

Petitioner

Telephone Number

VERIFICATION

I , being first duly sworn, on oath,
depose and say that I have read the foregoing pleadings by me
subscribed and that the facts therein stated are true to the best
of my knowledge, information and belief.

Subscribed ané sworn to before me this day of
- Q

r -7 -

Notary Public

Nace, acaress, teleprone number and unified bar number of
counsel for petit:ioner

For= PD-~1%)38D/Sep. 3¢
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Superior Uourt of the Bistrirt of Golumhia
PROBATE DIVISION

Intervention Proceeding
In Re: No.

An Adult

REPORT OF VISITOR

I, r Visitor appointed by Order

entered on submit the following report concerning

the investigation which I conducted pursuant to D.C. Code §21-2033(c)

and either §20-20<:1{(d) or §20-2054(a) and Rule SCR-PD 327.

I. Interview of Subject of Proceeding [Visitor should attempt to
make the below incuiries in terms comprehensible to the subjectl:

A. Date and place oI interview:

B. Oriented as to time and place? Yes No

C. Pbysicel zppezrance:

D. Subject zsked and responded as follows:
1. Do ycu understand my explanation of the substance
of the Ps=tition; the nature, purpose and effect of the
procesdinz; and the general powers and duties of a

guardian =nd conservator? Yes No (If no,

Form PD-1889a/Ser. 8§89



2. You have the right to retain an attorney at your own
expense. If you cannot afford to pay an attorney, one
will be provideé by the Court without cost to you. Do
you have an attorney? Ves No (If yes, give

nane and address:)

3. Do you understand tnat under the laws you have the
following rights:

To be present in derson at any court
proceeding and to see or hear all

evidence bearing on your condition; Yes
To be representec by counsel; Yes
To pressnt evidence and cross—examine
witnesses, inclucing any

court-eppolnted visitor or physician; Yes
To have & closed nearing on any issue; Yes
To contest the Petition; : Yes

To object to the appointment of the
proposec cuardian or conservator or
their powers or cuties; Yes

To object to the creation of the.

oroposed cuardianship or

conservatorship or guardian ad litem

appointed to represent your interests

if the Court determines that a need

for such representation exists; and Yes

To have &1l or a portion of the

compensation of any court-appointed

visitor, attorney, guardian ad litem

or physician paic by the Court or the
Petitioner if you cannot afford to pay

ig? Yes

Form PD-1839B/Sep. 89
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4. Who are your closest family members? (Give name,

address and relationship)

5. Do you have a doctor? Yes No (If yes,

give name and address)

Is this the same doctor who provided a letter (if any)
-attached to the Petition filed in these proceedings?

Yes No

6. Do you need help caring for yourself or your finances?

Yes No (If yes, how?)

7. Who would you like to help care for yocu?

8. How are you currently caring for yourself?

9. Describe your income, assets and liabilities.

10. Do you know r the proposed

Guardian or Conservator ? Yes No
2. How do you feel about having him/her make decisions

sbout your day to day care?

Form PD-188%C/Sep». 89



b. What decisions do you want your guardian or

conservator to make?

c. If a guardian or conservator is appointed, what
decisions would you like to make for yourself, and
what actions (e.g. with respect to your property),

would you like toc take for yourself?

d. How do you feel about what is requested in the

petition? [Visitor should describe reguest]

E. Names of third person(s) present during interview of

person (if any) and their relationship to the subject:

II. 1Interview of Person Seeking Appointment as Guardian or
Conservator:

A. Date and place of interview:

B. Person seeking appointment asked and responded as
follows:
1. Name, address, home and business telephone numbers,

and occupation:

2. Relatiocnship to subject of the proceeding:

3. Why does subject need help:

Form PD-1889D/Sep. 89



III.

Where has subjsct resided during last three months?

Who, 1if anyone, has been caring for subject during

this periocd?

What changes in residence are contemplated?

What alternative arrangements have you sought to

assist subject?

Have you discussecd your plans for care and

'y

w
M
0
ot

management with subj
Yes o
Does subject agres with your plans?

Yes No

Interview of Persons ¥%Wno Eave Evaluated or Rendered Care,

Counsel, Treatment or Service to Subject of Proceeding In Recent

Past:

Name and position of person interviewed:

Training and gqualifications of person interviewed:

Dates and types oI evaluation of or care, counsel,
treagtment or service rencered to subject (attach

additional shzezs I necessary):

Form PD-1889E/S=p.8°



iv.

D. Diagnosis or opinion of subject's condition (if any):
g J Y

E. What functions is the subject unable to perform

in his or her daily life?

Report on Condition of Subject's Present Place of Abode:
A. Date [ ] visited [ ] inforzation otherwise

obtained:

3. Address:

C. Type of abode:

D. Condition (if a home):

1. Lawn and landscaping:

2. Exterior:

3. Interior:

a. Utilities working? Yes No
b. Clean? Yes No
c. Fire hazards? Yes Yo

d. Other (explain):

Report on Condition of Subject's Proposed Place of Confinement
or Residence:

A. Date { ] visited [ ] information

otherwise obtained:

3. Location and type of place:

C. Condition:

Form 2®D-1889F/Sep. 89



Vi. Conclusions of Visitor:

A. The nature and degree of Subject's current incapacity

or disability is as follows:

B. My evaluation of the fitness and appropriateness of
the guardian or conservator seeking appointment is as

follows:

C. I [ 1380 [ 1 do not recommend limitation c¢I the
powers of the guardian or conservator seeking appointment.

(If limitation recommended, explain)

D. I am of the opinion that a guardian ad litem
[ 1 should [ 1 should not be appointed to represent

subject beczuse

Form PD-1839G/S=p. 89



VII. Additional comments (if any):

VIII. If there is no nominated guardian or conservator, I hereby

nominate to serve as guardian

and to serve as conservator, for

the following reasons:

Date
Signature cf Visitor
CERTIFICATE OF SERVICE
I hereby certify that on the day of ’
19 + a copy of the foregoing was

served by first class mail, postage prepaid, upon the following
parties to the above captioned case and percons granted permission
to participate pursuant to SCR-PD 303 and persons who reguested

notice pursuant to SCR-PD 304.

Signature

Form ?D-1889H/Sep. 89



Superior Gourt of the Bistrict of Golumbia 11-0
PROBATE DIVISION

Intervention Proceeding

No.

IN RE:

An Adult

BOND OF CONSERVATOR

Know all persons by these presents, that whereas the

undersigned

of

(Address of conservator)

has been appointed conservator of

by order of the Court, dated

and is required to give a bond, under seal, in the =~vimum

amount of dollars,

fixed by the Court, conditioned as by law and said order
required: And whereas the condition of this undertaking is that

the said

shall faithfully discharge all duties of the trust according to
law as such conservator and in all things obey such order as the

Court shall make in the premises:

Form PD-18994/Sep. 89



We, therefore, the undersigned,

r a@s principal

-

ana

as surety appearing and submitting to the jurisdiction of the
Court, hereby undertake for ourselves anc each of us, our and
each of our heirs, personal representatives, successors, and
assigns to abide by and perform the order of the Court in the
premises, and do further agree that upon default by the said
principal in any of the conditions hereof, the damages, not
exceeding the sum aforesaid, may be ascertained in such manner as
the Court shall direct; that the Court mzv give judgment hereon
in favor of any person thereby aggrieved zgainst us for damages
suffered or 'sustained by such aggrieved rzrty and that such
judgment may be rendered in said cause acainst all or any of us

wiose names are hereto signed:

Signed, sealed, and delivered in the

presence of —-—

(Seal)

£221)

430 -

(Seal)

(Seal)

Surety approved this day of ¢ 19

REGISTER OF WILLS

CLERK OF THE PROBATE DIVISION

BY

Deputy Clerk

Forz PD-1899B/Sep. 89
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Superinr Court of the Bistrict of Columbia
PROBATE DIVISION

IN RE: -
Intervention Proceeding

No.

An Adult

REPORT OF EXAMINER

The undersigned examiner states that he or she has personally examined

and hereby submits the following

(Name of Subject of Proceeding)
report based on a personal examination of the subject on the day
of . 19 pursuant to Order of this Court
entered on

1. Is the subject suffering froma [J mental, O emotional or [J physical

iliness? Yes No

2. If yes, please describe diagnosis and prognosis.

3. Describe the subject’s mental, emotional or physical condition and, where ap-

propriate, describe educational condition, adaptive behavior, and social skills.

4. Does the subject’s mental, emotional or physical condition affect his/her ability

to function? Yes

No

Form PD-1888A/Nov. 94 50269 wd-42¢



5. If yes, please describe in detail the extent to which the condition affects the sub-
ject’s ability to receive and evaluate information or to communicate decisions copcerning
the management of all or some of his/her financial resources or to provide for his/her health

care, food, shelter, clothing, personal hygiene, and other care, or meet all or some of his/her

essential requirements for his/her habilitation or therapeutic needs.

6. What, in your opinion, is the most appropriate living arrangement for the sub-

ject, and if applicable, describe the most appropriate treatment or habilitation plan to max-

imize the subject’s autonomy.

7. Are you the subject’s treating physician? Yes No

If ves, how long have you been treating the subject?

8. Other comments:

Form PD-1888B Nov. 94 50270 wd-424



I hereby certify that I am a licensed

List briefly professional qualifications:

Signed

Address

City, State, Zip Code

Telephone Number

CERTIFICATE OF SERVICE

I Larghy certify that onthe ____ day of

19

,a cq;;?ﬂ"&us Report of Examiner was served by first class mail, postage prepaid,
upon the following parties to thé above captioned case and persons granted permission
to participate pursuant to SCR-PD 303 and persons who reQuested notice pursuant to
SCR-PD 304. |

Signature

Form PD-1888C/Nov. 94 . . $0772 wd424



Superior Qourt of the Bistrict of Tolumbia I-H
PROBATE DIVISION

IN RE:
Intervention Proceeding

No.

An Adult

PETITION OF CONSERVATOR FOR INSTRUCTIONS REGARDING
STATEMENT OF CLAIM

l. A statement of claim was filed on

by who seeks payment of

for the following described consideration:

2. Conservator seeks instructions of the court regarding

said claim:

3. The reasons such instructions are sought are:

Attorney for Conservator Conservator

CERTIFICATE OF SERVICE

I hereby certify that on the day of r

19 + a copy of the foregoing was

served by first class mail, postage prepaid, upon the following

Form PD-1877A/Sep. 89



parties to the above czptioned case and persons granted permission
to participate pursuant to SCR-PD 303 and persons who recuested

notice pursuant to SCR-FD 304.

Signature

Form PD-1877B/Sep. 39



S'upprmr @ourt of the Bistrict of @olumhbia II-H
- PROBATEINVﬁHON’

IN RE:
Intervention Proceeding

No.

An Adult

JOINT STIPULATION
The Clerk of said Court will please note that the above

entitled proceeding for

type of proceeding governed

is jointly stipulated as herein-

by SCR-PD

after set forth. The Clerk wi<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>