
1015 I5'h STREET, N.W. ASSOCIATES,

v.

DISTRICT OF COLLMBIA,

Tax Docket No. 7853-99

MEMORANDLIN4 ORDER

record and has determined that the N{otion must be denied. A hearing is not

necessar)' fbr reasons that are -qet forth, infa.

The controversy herein emerges from a situation in rvhich the District

failed to oppose an oral motion for voluntary dismissal. The District

belatedly now seeks to force the taxpayer to re-open its own case.

Background. This case was commenced when the appeal Petition

rvas filed on November i2, 1999. Therein, the taxpayer contended that the



i ' : iri pronerty .?"s!,essnr'ir-lt ior Ta:<. 1'ear 1999 ri 'as too high. lhe oriLl!:t::.

;S::.rssn1€tt u,as $15,!' i; l,t it)].0{,. l 'he subject propen,v, cle:icripiivell, ', is

, :r1f ice bui ldine in the ciow'nto*' i r  aiea oithe Distr ict  of Colur,- lbia.

The taxpayer did exhaust all of its administrative remedies beibre

commencing the Superior Cour-t tax appeal. After receiving no relief frorn

the initial administrative review at the Office of Tax and Revenue, an appeal

aii

:\ ' f - 5 -lu nriinir r.'l : :i' ;i :l're il,-r.ii '.:r

was filed with the Board of Real Property Assessments and Appeals.

The result of the Board appeal was a determination that the correct

assessment should be $24.683.233.00. The Board ordered this relief, and a

copy of its decision is appended to the Petition herein.

| ' ,  eii IJ', . l tr i: l-r i I

iet 'el.  t i ie taxpai 'er i-r i" i j ' ;?ihsriss i : ,ok i irc :1el{ i  si ici i  i l  ' rn'.- : ir . i .  appeai proces,;.

The taxpayer (which is a partnership) filed its Petition in the Superior Court.

The District fi led an Answer to the Petition on January 13,2000. The

case rvas scheduled. for an initial status hearinq. On that date, a rnediation

date of May 17,2000 was selected. The case also was continued to June 5,

2000 for a status hearing, so that counsel could report on whether a

settlement had been achieved.



At the status hearing .heiore ihis Cruri on Jirne 5. lct)0, couns.el j.i.rr

l ire Feriticner oraily ino', ri i to ij isniiss ihe P*:iticil. Secau:;e rnere .*vas ;-,f;

opposition fioni Govc'rnnterit coun.-,ei wlio l\/as Dresent, the Ccur-t qrrnted

the motion in open coun. The Court had no independent reason nor to

approve the voluntary dismissal.

The Assistant Corporation Counsel who was present at the June 5,

2000 status hearing was not the same lawyer who was actually assigned to

the case and who participated in the mediation session. This attorney was

Amy Schmidt, Esq. However, the Assistant who appeared in court on June

5, 2000 was R"ichard Amato, Esq.

i . : ! , i r*s R: ised l l  : l l i l  l r ! " , i i r , , r .  l l ' , i r r . : i , . : , " i  i l  i " l :  t - rs. ,311r".1,  l :e ] r , l l , t i r : l

enrbraces a compiaint '.1;t t ire attcr;iL' 'v' i f,pri:sc:rti i ig ihe Dlstrict of

Columbia at the status hearing was personally unaware that the assigned

Assistant Corporation Counsel (schmidt) would have opposed the oral

Motion to Dismiss. Consequently, he did not voice any opposition to the

lvlotion in his capacity as stand-in counsel.

It is uncontested in the present pleadings that Petitioner's counsel

(Stuart A. Turow, Esq.) told Schmidt shortly after the mediation that the

Petitioner would seek to dismiss the case. Within the w'eek followine the



nrr{iiation, she resprrnci*d to .rrn that the Dlstrict nr<lbahi;- w,ould oppose a

!'ojuninry dismissal - but ti-lal shr w'ould check w'ith the Director ot the

Otfice of Tax and Rel'enue.

The District contends that schmidt ciid arrange with a colleague

(Assistant Corporation Counsel Nancy Smith) to make certain

representations in open court on June 5, 2000. However, the District points

out that Smith was ill on that morning and could not come to court. For this

reason, Assistant Corporation Counsel Richard A. Amato unwittingly failed

to oppose the Motion without any knowledge of the conversation betr,veen

Schmidt and Smith, and lacking knowledge of the exchange between

'3,,: 
:-;l'i't : '5i i:nd TUfOlr .

The Petitioncr dces noi di:puii: i iro e:iplenrlion es to uhv Sniirh vv'as

not present in court on June 5th, but implies that any errors of the

Respondent were purely an intema! matter among Government counsel.

The key point stressed by Petitioner is that the District had no right to block

the dismissal in anY event.

The District seeks relief frorn the judgment of dismissal, under the

rubric of Rule 60(bXt) of the Superior Court Civil Rules. The District

^
.?



;ontends that the foiiure ic oppos: ii:e cral mcti.in u'as rvithin the amroit of

e.r.cu"cable neqlec{, nist:i-:e, or jnacin,grtence.

The l ler i ts of the l lot ion to vacate Judgn:enf ancl Reinsrate

Case. Even if the District's failure to oppose the oral Motion to Dismiss

was an accident (due to Smith's illness), the court cannot say rvith fair

assurance that the real cause of the accident was "excusable neglect" that

should support vacating the judgment of dismissal. Moreover, the core

issue is whether there was ever any substantive basis on which the Court

could have denied the oral Motion to Dismiss - even if Smith or Schmidt

had attended the status hearing. For a host of reasons, this Court concludes

i : i J :  i l i i ; fe  waS n , , ' i i t .

Several conL^sp1t are inipcl-iant to rhe Cour-t'r ;lnai-tsis. First, the

Court must determine whether the District is entitled to relief pursuant to

Rule 60(bXl) of the Superior Court Civil Rules or because of Rule 9 of the

Superior Court Tax Rules or Rule 12-I(d) of the Civil Rules. The District

relies on these two Rules for its argument. At best, granting the relief

requested by the District would only afford the District an opporfunity to

articulate the basis of its opposition to the oral motion. The instant Motion

serv'es that very purpose.



$econdly, tie Coufl rl ' irst stt forth the legal principles that apply

hecause oithe speciai natuig oita-x iit igirtic;: ;1s crf,innsl'eci io ordinary cirrii

l i t isat ion.

The District's Argument as to Civil Ruie 60(b)(.1). The crux of the

District's request for relief from judgment is that the District failed to

oppose the oral motion to dismiss because of accidental circumstances. In a

nutshell, Schmidt had arranged for a stand-in counsel, but the stand-in could

not come to court on that day. For the following reasons, the Court finds

that there was no "excusable" neslect or other mistake that warrants relief.

First and forernost, the record is insufficient to demonstrate that the

, i : : : i ' t l i ; ' , r  c ' l  5 :n i : l t  io  i ' l i . : " i i i : .1 : . :  s t i . . ' . l t l  i i : ' . : : : ' i :  , '  , , i  i r ( ' f , ; l , i s . l i l i ' i : ,e : ' , ' ? , :Jn

v,.i-tv ilo opposition to the ffi{}troo rvas priseiil*ii bi'tiie Dis.trict. The causal

connection is not proven. The Court looks closely at the District's

retrospective proffer of rvhat Smith would have represented to the Court -

had she been in the courtroom.

In the instant Motion, the District states, "Prior to the hearing, Ms.

Schmidt gave Nancy Smith detailed instructions to continue this matter so

that there could be further discussions about the status of this case



,pr , : i i ical iy to col is idei ' :  neet ing r . i i t .h Dr.  Glndhi ." '  This direcr i l 'e to l r , : r

,,r(ri leai: ' .ue to seek a coniinuance ii;cl l iCes no::efe;-eice t.o ciisi:rissai issues at

ai i .  This prot fer  does not even contrr in a c la im that Schmidt actual ly to ld

Srnith about a potential attempt to dismiss the case. The whole business of

allorving the taxpa)'er to further lobby Dr. Gandhi (the agency Director)

rvould be completely pointless and moot if the taxpayer was going to

abandon the Superior Court appeal. Thus, in the face of an oral Motion to

Dismiss, Smith might have done exactly what Amato did. The message

from Schmidt would have become inelevant.

In addition, as the Petitioner states in its Cpposition, Amato could

.I ;r ' .  i  . '1 ' .enrl led. i ln t i t t ' : : r .- 'm.ng,- i- . iL. l ' , , - t  5.: i"  i i , , l , . i  c. : , ; l i ; ; l  i i l 'n ir : i t  c:

:mith by teiephcne to;onfin:r i '; ielnel an'i ' ' ; iring special rnighr occuruviih

their cases on that day. The facts clearly imply that he did not do so, and

the District does not address this point. This is why the so-called "neslect"

is not excusable. Since the Government liberally uses stand-in counsel at

status hearings, with the Court's permission, it is all the more important for

stand-in counsel to be fully cognizant of what his or her colleagues intend to

represent to the Court. See fi-uther discussi on, infra.

' See Disnict's Memorandum of Points and Authorities in Suooort of Motion to Re instate at 2.



L'he cismisset i  r , t ' ; rs rei lected i i i  th, :  cot" t i t  iacket" ; , i ' i ry :or  the daie c j

"i ' .:: lc 5. 100C. bui u.as r:e' 'er

the pleai i inss the.t : lchrrr idt f i rst lear-ned oitne di-srnissl l  on,tuzust:3.100(j

when she calied Turow to tender a new settlement offer. Yet, the District

rnade no attempt to seek relief from the judgment until October 17, 2000.

It does not appear that the District exercised due diligence in

formulating its complaint about the oral motion. The District has not

explained why so such time passed before it bothered to file the instant

Motion to Reinstate. The failure to move rvith alacrity following the

jucl*ment of dismissal

i i  ' , , ' l ' ' :  i  thnt  : t  ' , i ' i l l  be

Potnis .irrd Authoritiesin Sur,uor"t oi\ iciron !o', '3car* at fci*tnote 1. lree

further discussion, infra.

recosnize that even if the failure to object to the

. It is important to

oral rnotion was indeed

unambiguous and excusable mistake or inadvertent event, the law is clear

that relief under Rule 60(b) is not to be granted unless the party seeking

is not excusable, especially since the District has

l - . ic j l - , ' l i : ' , :c i  b i  Ih , ' , , i : , , : ' i . : i : : , l .  5 : - r :  J i4 , " , . ' i , - ' : l r i lu . l ' t  " :

e n
q l  I

relief can demonstrate that it has been harmed by the judgment.



Classiceliv, a voluni?ry' disi:tis:al of a 1;r',1'suit onerates as an

aciiirCication on tlie rnerils. .!,:e Tliot,bbcror: v-. Frsrtl '\fox;r Co., (:24 A.ld

l :1C, i3i5 (D.C. 1993.1. T'he Court oi-Appeals has obsen'ed that "the

purpose of 60(b) is to respect the tinaiity of judgments by providing post-

judgment relief only under exceptional circumstances, in unusual and

extraordinary situations justifying an exception to the overriding policy of

finality, or where the judgment may work an extreme and undue hardship."

Clement v. Dept.of Hwman Services, 629 A.2d 12 I 5, l2I9 (D.C.

lgg3Xcitations omitted). The District has

or prejudice, much less prove it.

i i : ln ; : lkanl r ' .  i , :e  l l : :  , ; t  ; - , :  ? '  . i t " i i : ) : ;

of rnediation. counsel cann.-,t disclose the

dismiss this case, [sic] however the District contends that it is prejudiced by

the dismissai of this case and counsel for the petitioner is aware of the

District's reasons." lv{emorandum of Points and Authorities in Support of

District's Motion to Vacate at 2 n. i.

The District seeks to tender an argument in the shadows. It declines

to reveal to the Court what the purported prejudice acfually entails. If the

taxpayer presumably knows what the prejudice is, there is no reason for the

manifestly failed to allege harm

rsasoris tor lhe lJistrici's rerusai to



D:strict nor, tct divitite it to the Ccufi. it r:res not matier v,,hat the Peritlon*r

lurcu,s. l  l -hus, the unrvi l l inen*,.s icr; : i : i iculate the rre- iu,Cice on the,-ec*rd is

a latal f iaiv in the Governmeni 's argunrent. For thrs pivotal reason elcne,

the instant lvlotion to Vacate must be denied.

The District's Argument as to T4x Rule 9 and Civil Rule 1_2-It,d.). The

District argues that the Motion to Dismiss was required to be filed in written

form and that the failure to do so and entitles the District to the reopening of

the case. This is not correct. Tax Rule 9(b) specifies that motions are to be

filed in writing, "except those made orally during hearing or trial." The

Motion to Dismiss herein was by nature an oral rnotion made during a

l l , : i : l i f g .

Citi:rg no autrority 
"r' ir;tscrci'€i, 

the District expansiveil ' argue:l i irai

"the tiamers of the rule did not intend to waive the requirement of a written

motion for a routine status hearing." Memorandum of Points and

Authorities at 3. The Tax Rules contain no Comment. footnotes. or other

indicators that oral motions shall not be made at status hearines.3 Thus. this

argument is frivolous.

t lf the Disnict had a concern about divulging facrual maners to the Court, in anticipation of a non-jury
trial, this could hare been addressed by seeking recusal at a later time. Any judge on the Court can fry a
tax case, by certification. Recusal and certification happens in other Divisions, such as with juvenile cases
that involve pretrial evidentiary hearings.
r Similarly, rhe Ciri l Rules de-r not prohibit oral motions made at status hearings.

i0



J'he Distr ict  also ci tes Ruie 12-i(d) oi thc Superior Court Civi l  Ri: jes.

'i 'his 
liuie provides that "iu'l i ih tl ie exception of motions niade in onen c{rui"l

dunng irearing or tr ial  * 'hen opposing coi lnsel is present .  .  .  even' pe t i t ion

or motion to the Court shall be reduced to writing and filed rvith the Clerk."

Here, the Motion to Dismiss was made in open court and Government

counsel was present. The Rule does not specify that "opposing counsel"

means one lawyer who represents a client as opposed to another lawyer who

also represents the same client. This Court cannot engraft such a distinction

into the Rule where that distinction does not exist. In any event, this Civil

Rule also does not even apply to the Tax Division. It is not one of the

Jitur ' , , ; i?t€d {- ' i i ' i lF" ' . , i : :s i , t i i t  . .r l  i r : ,-:1,: 'JCr: i ied. L';  i", : f . , . ;1,;-; ;e i i ' : io t}re T:l :

Rulrs. See l{ule 3(a.1 oitne Supericr Court ' far R-ulc-s.

The District's complaint about oral motions especially lacks merit

because the District historically and consistently tolerates -- and does not

oppose -- oral Motions to Dismiss at the regular call of the tax calendar.a

The present dispute is truly unique. In the last six and one half years, this

Court has never seen the District object to any oral Motion to Dismiss. In

" Until recently, the regular tax calendar of status hearings was called each Monday. The calendar consists
mostly of starus hearings, but no trials. With the new triennial assessment system, the lower number of tar
appeals has resulted in the tax calendar being scheduled only about rwice per month. Formal hearings on
written motions are usually scheduled for th.e same date of a tax calendar, for the convenience of all
counsel. The same lawyers are usually present at most calendar calls.

1 1
l l



'acl .  this Court does nlt  reral l  er"er adir i i i icat ing a lnlot lr ,n tc '  Disrniss t i rat

"r,'as 
filed in r'"rii ing b1,a Periiior:er, Th,: comr,laiirr abrut rhe inlpropriety

an oral h{ot ion to Disrniss is u:rcont ' incinq.

voluntar)' Dismissal in Tax-cases. The genuine issue in this

controversy is whether the District ever had a lawfui basis on which to force

the taxpayer to go any further with this case. Clearly, the District did not.

Regardless of any instructions given to Smith, the record is still devoid of

any indication of what Schmidt would have argued in opposition to

dismissal. This is why the question about an oral rnotion versus a written

motion is a red hening. For several reasons, it is clear in retrospect that

- )  . , r  i -  !  , a ! ! 1 - t ,  1  L

Courrpauses to il iustri.te *'h" the urii,;i. ie iiature c,f i.a>, iit igatittn alibrds trre

District little space within which to stop a taxpayer from withdrawing prior

to trial.

In ordinarv civil litigation, a defendant does have the right to oppose

a requesr for volunrary dismissal. This is permined by civil Rule 4l(a)(2),

but only where no answer, dispositive motion or stipulation of dismissal has

been filed. However, it is clear that no part of Civil Rule 41 applies to cases

in the Tax Division of the Superior Court.

of

1 l



-l 'he 
Superior Llc'ur-t Tax Ruies do incornoraie by refer'*nce a ia.i,:

i rur, i t ;er of tne Civi i  I tules, and t i :*y are i i lume:"ir ieci specif ical l i ' i r : ' iex I tu. ie

3. Notably, Civi l  Rr-r ie +1 is noiamong rhem. Tnere is no correspcncl ing

Tax Rule that grants to the District the right to object to a voluntary

dismissal by a taxpayer. The District ignores this fact, although the

taxpayer pointedly refers to it in its Opposition.s

It should surprise no one that Rule 41 was not swept into the Tax

Rules when the Tax Rules were comprehensively overhauled and revised in

1996. This is because voluntary dismissal of a tax appeal does not imply

any negative consequences to any party other rhan the Petitioner.6

i i . ru* ' that i t  is ent i i i rd lu iel iei  u:;cier t .he ca:,e i .rrr ' ihat intercrets Fl-; iE i  i .

The case law interpreting Rule 41 addresses issues and problems that are

simply irrelevant to tax litigation. The Court pauses to consider this point,

for the sake of being thorough.

For example, the Court of Appeais has emphasized that where

voluntary dismissal is sought pursuant to Rule 41, "[t]he court's inquiry

s Opposition to lvlotion to Vacate at 5.
6 The Court of Appeals has impliedly recognized this truism, when it observed that a taxpayer's failure at
trial to prove that the assessment was defective "cannot logically have adverse consequence for the District
(which is the tarpayer's adversary)." District af Columbia u. .\ 'ew York Life Ins. Co..650 A.2d 671,672

1 1
l _ 1



p'ri inarily' concEn'rs ri 'h'; iher t ire ciefendant ri, i11 t 'e s:.rhjecied to ler:rl

: , :e jucl i ' . :e br t f ,e ai icr ' , ' : ince [cf  d is: 'n issai ] .  i t  is  r ,c, l  *nougfr ihathr niay i :e

lcrrced io suffer the incidentaj anno\ ance of a seccr"'d suit in anoth,:r forum."

D.C. Rent- .4-Car Co. v.  Cochran,463 A.2d 690,698 (D.C. 1983) (quot ing

D.C. Transit Sy,stem, Inc, ,-. Franklin, 167 A.2d 357.358-9 (D.C. 1961).

This kind of prejudice, of course, is irrelevant to tax appeal litigation

because simpl-v is no other forum in which to appeal a local tax assessment.

The Court of Appeals also stated in Cochran, "To compel a favorable

ruling the defendant mt"lst show a real and substantial detriment." Id. The

District has failed to aniculate anv kind of detriurent that it will suffer if it

. - , 1 :  t . ,  ,  :

\o la i : i ' , .  th:  Clur i  o i ' i r rneais aas tverni ,J lhat  "  ' i t  is  r iot  a bar to

dismissal that plaintiff may obtain some tactical advantage thereby.' "

Thoubboron, supra, at 1214 (quoting 9 Wright & Ir{il ler, $2364, at 165-66).

The only tactical advantage of a voluntary dismissal in this particular case is

one that has nothing to do with litigation tactics within the case itself.

Litigation advantage, as such, was the implication noted in Cochran. At

best, the only benefit to the taxpayer herein is the elimination of risk that the

(D.C" I gg4xemphasis in original). This concept is all the more true rvhere the case never reaches trial at
all.

r 1
l +



l:!ei court might i 'rncj rhar ti:e assessment should be higher or that rhe

r-rr i  qlnal essessrnrnt shi:ulc,t i ; rnd.

Disrnissal her"ein mai present a secondarr, "adl'antaEe" beneiit to the

taxpayer - entirely outside of this lit igation. in this case, unlike most, the

taxpayer obtained some relief from the Board. By virtue of the voluntary

dismissal, this taxpayer has effectively elected to keep the relief that it won

from the Board.T This should be effective for more than one Tax Year.

because of the recently enacted "triennial" system of assessments under

which one assessment is in place for three years. If this appeal had never

been commenced in the Superior Court, the District -would still be required

, : : - ' , t l  : l : , ;  i ; : " ; ' ;a-  c i  - r t  l ; le  i  , , : ; i  l : \ ' f i  ina i :c j ; : i r : i i  i . , ' : t ' , : ,  Foat r i .  . . l l t ,s  is  t . . i ' .

;rn't' tvpe oi prejridrce ()r i:r,:i,l "aivarrtage" ovdr rle District, since the

District is already obligated to abide by the Board's decision.

The Sug&estion of Bad Failh. There is an unmistakable suegestion in

the District's Motion to Vacate that counsel for the taxpayer somehow acted

in bad faith by making the oral motion. This suggestion is captured in the

District's assertion that "Petitioner's counsel unfairly seized an oppoltunity

. . . without giving notice to lv{s. Schmidt [and] asked Mr. Amato to consent

'A Board decision is not vacated b-v the mere fi l ing of a Superior Court appeal.

i5



ro the drsrni5ssl rvithorit iniorning him of the true backgrcund of this case .

" . . I,Lr. Tu:'og'made hi:: . 'notit-rri in court i;ecause he knelr.'that if lv!:.

Scliniidt \\ 'as present or had an onportunity to respond in r., 'rit ing, thai she

would never consent to this dismissal." Memorandum of Points anC

Authorities in Support of lv{otion to Vacate at 5. Based upon the follorving

factors, the Court is unconvinced that any bad faith was involved.

Essentially, there was no objective reason for Turow to think that

Schmidt's cases would not be covered by one of her colleagues. Schmidt is

rarely ever present for status hearings, because years ago she sought

permission of this Couri to have stand-in counsel at such proceedings. This

. ' . ' , . ' * .  i - l  : . r f  
' r { -  

i } f i  l j i ; - i - ' ; ' ' , t l  . : 1 , : i ' i i l ' " : ' . - : l i  i - : - : , : 1  ' l i i i j - - r i ' , r , ' . . n  t ,  :  C f i fCe  c ; -

Col"ptratir,n Counsei. l-he Court glanted pelmissi.'n, anci no taxpa\/rr's

lawyer from any finn objected.s In reality, there was no reason for any

taxpayer's la*yer to expect anyone other than a stand-in attorney to make

representations for the District in Schmidt's cases at a status hearing.

More importantiy, Turow had no way to know that Smith had not

fully apprised Amato of the inner facts of this particular case. Contrary to

the District's suggestion otherwise, Turow had no obligation to educate any

16



,,r,.:;"i istant abor-rt anv ci:'cum:tances thai nriqht be aclvgl5g to the interesis c.

: l ls crvn cl ient.  J 'hrre vva:i  l io "rnirrsnre: irnta.t ion b,v cmission." as:he

Djstrict inrplies. lvlemor;i;rd.:m of iloints and Authorities in Support ot

hlotion to Vacate at 5.

The Lack of Grounds to Oppose a Voluntary Dismissal in the

Absence of Prejudice. Clearly, irrespective of whether Rule 4l applies here,

the District simply has no basis for opposing a voluntary Motion to Dismiss

where the District can prove no prejudice from the dismissal. This is the

key point in this controversy.

The lack of a basis to block a voluntarv dismissal derives from the

' i i t : , ,  t l ' " f  i i iS t r : ; l  1 . , . ,  r . -  j i . i l , l p t : . : , , . j , :n t  r , , - : t ' :  i , l  i i :  i , i . , - , , ' t  i t  i ; i l i - J€  ? t i t  r : i t . ; i : ' i ]

ui a Board iecision. iu.sl as l i ie Pciit i i , i iel pcinis oul in lts Cppositlon, t;:;

Code grants to the taxpayer the right to fiie an appeal from a tax assessment.

See D.C. Code $ 47-825.10-l) (2000 Supp.). This right is exclusive to

taxpayers. As a practical mafter, if the Board grants reiief to the taxpayer,

the District must live with it, if there is no further successful appeal by the

taxpayer.

E The local tax bar is very small. and nearly every firm that conducts such litigation is represented at every
call of the tax calendar. Even counting the lawyers for the Disrrict, most calendar calls are attended by
fewer than seven to ten attornevs from the entire tax bar.

t t



irut anothel \t ' '3', '" if an intjividual ra)ip3yer ,,veie t1 f ig in the midsf of

l5r:penor Coun ia:l a;ri:*ri ior if a co?-r,*r\r3te taroa)'ei were to dissolve fbr

unreiated reasons), tire District rvouiC have no starutcry right to erecr a suit

against a non-existent partv. In fact, when a client disappears (because of

death or dissolution), that client's lawl'er scarcely has a proper basis for

continuing to appear in court at all.

The District's discomfort in the present case is readily distinguishable

from its rights in a situation where a taxpayer seeks to relinquish its

challenge to the assessment only after commencement of trial. see e.g.,

District of Columbia v. l{ew York Life Ins. Co, supra.

, : r  i .  r :  i . i e S i j i i  i  ' . ; .  1 ;  l ; ; *  r :  : . i , r r - r , t  . ,  : , -  - r . i , ' r - s r i r ; .  : . l i .  l l " i g  * ; i . 1 . '  : , . a g g  c f

the case, ' , lheri  t i lerc; i ; l i i  L;: :n ro sub.i : i ; r i i 'e pi"ccced:i ;s beibre the Ccurt.

Even though there had been mediation, no formal discoverv had been

commenced. The Court had not yet scheduled a pretrial conference or a

trial date. In fact, the judges of the Tax Division routinely do not even

impose a formal litigation schedule untii after settlement attempts have been

exhausted and it is clear rhat the raxpayer is still demanding a trial.

The court cannot indulge in speculation as to the nafure of the

prejudice that allegedly norv confronts the District. Yes, it is worthwhile to

i8



noir rhat if the District is m*rely concerned about losing the oEportunitr\, 1s

seek a higher essessri ieni ai  i i rai ,  this is n,rt  genr.r ine pre. iudice.

I-he opportuniiv io prcive the basis fcrr a higirer assessrneirt is a ta.ctic

that only presupposes that a trial has commenced. To be clear, the District

does have the right to seek an increase in a tax assessment as part of the trial

de novo in a Superior Court tax appeal. See D.C. Code $ 47-3303.

However, this right is borne of the trial process itself. It does not arise until

after the Petitioner has presented its case in chief, establishing that the

orieinal assessment was flawed or incorrect. In other words, the District's

right to seek a higher assessment is merely seconriarv to its right to mount a

C , ' i . l f *  i i r  i t i : : . : 1 .  ; : - . r l  : . i  : ' ' i : , i  e " ' i i i e n i ' e "

11'tirere is n,-, tri iri. uie Disrrict cannol c1*man,i ; iriai of i ls cr\\'n as if it

is a new Petitioner.e This would amount to doing something indirectly

which it is plainly not authorized to do directly. The District cannot force a

taxpayer to churn the case for the sole benetrt of the District.

e ln the instant case, the District's Answer did not contain any fype of counterclaim. A counterclaim, of

course, must be something more than a defense, but a cause of action that could be maintained

independently. The Tax Rules mysteriously do incorporate Rule l3 of the Civil Rules (referring to

counterclaims and cross-clairns). The character of any possible Counterclaim is illusive as to an

assessment, because the District has no independent statutor)' right to appeal a Board decision on an

assessment. If there had been a lawfulll'maintained Counterclaim in the District's Answer herein, there

might be some prejudice to dismissing the case entirely. In any event, this case is not complicated by any

Counterclaim.

' ! n
L >



Conclu:aion. i : r  *n i i r i re 11,;Lion to Dismiss had tre*n tr lecj in l l ' r i t inl , . . .

;i i ial c!'ct if the Gove,rrli{:ni l:ad i'e :,noncied u'it} the same noints io',\r 13!5961

ii-i rire \' lotio;r to \iacate. iirc iJistrict's nositian would have iackecl merir.

No hearing is needed on the instant Motion because the salient facts are not

realiy contested. The Court w'il l not re-open the litigation only for the

purpose of permitting the District to file an Opposition to the Motion to

Dismiss. There is no reason to inject an extra step in this process. It is fair

for the Court to presume that the District has stated its strongest case

alreadY' 

,.*
WIIEREFORE. it is by" the Court this /4 day of January, 2001

f -? .11- r l  ED t " - :

f- 
"r.:e is der,ird.

i . l t  
' , , . 1  \
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Washington, D.C. 20006
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