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Petit ioners herein have f i led a Motion for Part ial Summary

,Judgment, as part of their appeal of income tax assessments for Tax

Years 1991-  ,  1992,  and 1993.  The Dis t r ic t  opposes th is  Mot ion,  and

counsel submitted addit ional pleadings fol lowing oral arg,ument, as

direct.ed by the Court.

The key issue ra ised in  the Mot ion is ,  as the Dis t r ic t

descr ibes i t ,  a  " f ronEa1 at tackt t  on the author i ty  o f  the Dis t r ic t

o f  Columbia Counci l  to  enact  leg is la t ion to  eradicate the ef fects

of an appellate courL rul ing Ehat recog:nizes and permits the use of

a cer ta in  tax credi t .  Pet i t ioners were adversely  af fected by the

legis la t ion,  because they desi re to  c la im th is  d isputed credi t  in

order  to  lower  the i r  tax l iab i l i ty .

The heart of the Mot. ion is Petit ioners' contention that t.he

legis la t . ion is  vo id because of  t .he Mayor 's  fa i lure to  comply wi th
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a certain statutory requirement of providing an explanatory letter

to  the Counci l  when t ransmi t t ing proposed tax leg is la t ion.

After a ful l  review of the Iaw and the reccrd, this Court is

compelled to deny the inst.ant Motion, for the reasons that are set

fo r th  as  fo l1ows .

I. BACKGROIIND OF THE CASE

This case essent ia l ly  concerns the Dis t r ic t . 's  dec is ion to

obtain the return of a refund that. i t  had already issued to these

taxpayers. The taxpayers contend that they are entit led to keep

the money.

Pet i t ioners f i led a Pet i t ion in  which they seek a refund of

the tax deficiency assessment that they paid and declaratory rel ief

in the form of a rul ing that the statute under which the Distr ict

assessed the def ic iency is  vo id for  lack of  compl iance wi th  D.C.

Code L-S 243. This statute requires that when the Mayor submits

proposed revenue legislat ion, such a bi l l  must be accompanied by a

"det,ai led st.at.ement with support ing daEa concerning t,he direct and

indirect impact of the measure or bi l l  upon those taxpayers who

wi l l  be d i rect ly  or  ind i rect ly  a f fected by the measure or  act . r l

D .C .  Code  S  1 -243  ( l - 981 ) .

Pet i t ioners a lso seek declaratory re l ie f  in  the form of  a

rul ing that the Department of Finance and Revenue has denied

pet i t ioners "equal  protect ion"  of  the laws due to the Depar tment 'g

al leged refusal to diwulge whether the statute in guestion hae been



app l ied  to  o ther  taxpayers .  l The equal prot.ection issue

ef fect ive ly  has been e l iminated as par t  o f  th is  Cour t 's  ru l ing

denying a Motion to CompeJ certain documents, f inding that any

al leged d i f ferent  t reatment  of  o ther  taxpayers is  not  re levant  to

whether  these par t icu lar  pet i t . ioners are l iab1e for  the i r  owrr

t axes .

The crux of the cont,roversy is that. Mr. Kieve is an attorney

spouse) was

enacted in

whose income tax l iab i l i ty  ( jo in t ly  wi th  that  o f  h is

subject to t.he provisions of legislat ion apparently

response to the appel la te ru l ing in  Dis t r ic t  o f Columbia v.

Ca l i f ano ,  647  A .2d  76L  (D .C .  1994 ) .

The taxpayer in Cali fano was a local aEt.orney who worked as a

partner for t.he Washington off ice of a law f irm based in New York.

As a partner, he paid his share of the New York City unincorporated

business tax (UBr) .  He appl ied th is  sum aa a credi t  against .  h is

Distr ict of Columbia income tax.

In Cali fano, the Court of Appeals held that the UBT is an

individual income tax for which the appellee was entit led t.o such

a "credi t "  on h is  Dis t r ic t  o f  Columbia income taxes under  D.C.  Code

S  47 -1806  (a )  .  I d .  a t  764 .

The leg is la t ion that  is  the basis  for  the def ic iency

lPet. i t ioners also included a demand for punit ive damages.
However, in i ts order of June 11, ),997 (denying a Motion to Compel
product ion of  cer ta in  documents) ,  th is  Cour t  noted that  t ,he
Superior CourE does noE have auEhority to grant compensatory or
puni t ive damages in  appeals  of  tax assessments.  Whi le  the Dis t r ic t
has not  yet  f i led a Mot ion to  Dj .smiss th is  aspect  o f  the Pet , i t , ion,
judicial examination of that issue was nece€rsary to the
adjudicaEion of  the Mot ion to  Compel .
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assessment  is  a  1995 b i l1 ,  enacted by t .he Dis t r ic t  o f  Columbia

Council ,  that provides in pert inent part thaL no "unincorporated

business taxrr  pa id to  another  jur isd ic t ion "sha11 gual i fy  as a

credi t  under  th is  sect ion"  begj -nning wi th  "any taxable year  af ter

December  31 ,  1990 .u  42  D .C .  Reg .  SS  La4 ,  3684 ,  3597  (1995 ) .

The pr ior  vers ion of  Sect ion 1-805.4 merely  referred to  ' r income

taxrr  pa id to  anot .her  jur isd ic t ion,  wi th  no d is t inct ion being made

as bet.ween so-called "unincorporated business taxrt or any other

fo rm o f  i ncome tax .  See  Ca l i f ano ,  647  A .2d  a t  764 .

In  other  words,  the new leg is la t ion was a imed speci f ica l ly  a t

neut . ra l iz ing the ef fect  o f  the appel la te hold ing in  Cal i fano.

The petit i-oners herein f i led amended Distr ict of Columbia

income tax returns for  the years 1991,  L992 and tg93 on October  5,

Lgg4. They assert t .hat they did so in rel iance upon Lhe decision

in gali fano. They received refund checks on or about Novembet 2,

1994  .

On December 18,  1995,  Ehe Dis t r ic t  demanded in  wr i t ing the

return of such refunds, pursuant to the 1"995 legislat ion t.hat

effectively abolished this UBT credit.  The sums demanded were

repaid,  a lbe i t  ( in  the Pet i t ioners '  terms)  I 'under  protest .  "2

Mr. and Mrs. Kieve contend t.hat the Distr ict of Columbia was

not  ent i t led Co issue a def ic iency in  i t ,s  e f forE to  regain the

refunded money pursuant to the new legislat ion. They say that the

of an entire, disputed amount, is
tax appeal in SuPerior Court.

2Payment

maintaining a
(1981 ) .

a pre-requis i te for
D .C.  Code  S  47-3303



new t .ax  1aw i t se l f  i s  i nvaL id .3

II.  MATERTAI FACTS NOT TN DTSPUTE

The mater ia l  facts  that  are not  d isputed embrace (1)

rec i ta t ion of  the leg is la t ion that  is  the subject  o f  t .h is

I i t igat ion and Q) t .he t " layor 's  t ransmi t ta l  le t . ter  that  accompanied

the proposed leg is la t ion.

The leg is la t ive chronology is  summar ized as fo l lows.

On December 27, 1994, Mayor Sharon Pratt Ke11y approved the

D.C. Resident. Tax Credit Emergency amendment Act of 1994. This was

passed  by  the  Counc i l .  42  D .C .  Reg .  13  (1995)  .  Th i s  l eg i s la t i on

was effective for 90 days from the date of approval.

On,January 18,  1995,  the Mayor  approved t .he D.C.  Resident  Tax

Credit Emergency Temporary Amendment. Act of 1994, which was also

passed  by  the  Counc i l  .  42  D .C .  Reg .  518  (1995)  .  Th i s  l eg i s la t . i on

became effective for a period of 225 days, beginning on March 23,

1 "995 ,  BS  D .  C .  Law  10  -397  .

Sections 2 and 3 of both the Emergency Act and the Temporary

Act. were ident. ical and provided, in pert inent part, ds fol lows:

Sec .  2  Sec t i on  5 (a )  o f  t i t l e  v I  o f  t he
Distr ict of Columbia Income and Franchise Tax
Ac t  o f  ! 947 ,  app roved  Ju l y  16 ,  t 947  (e f  S ta t .
345 ;  D .C .  Code  S  47 - l - 805 .4  (a )  ,  i s  amended  by
adding a new sentence at t .he end to read as
fo l l ows :

3In their Motion for Part ial Summary .fudgment, f i led on May
28,  L997,  the Pet . i t , ioners aaser t  that  the l -995 b i l l  was
"constitut. ionally" f lawed because the Mayor' s letter accompanying
the proposed legislat ion did not comport with the Code requirements
for  such a referra l .  See fur ther  d iscuss ion,  in f ra ,  in  text .
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rrNo unincorporated busj-ness
tax or  any tax character ized
as such by the other taxing
jur isd ic t . ion,  even i f  appl ied to
earned or  bus iness income,  sha11
gual i fy  as a credi t  under  th is
sec t i on .  I '

Sec .  3 .  Sec t i on  2  o f  t h i s  ac t  sha l l  app l y  to
any taxable year  beginning af ter  December 3L,
t _990 .

42  D .C .  Reg .  SS  2 -3 ,  13  (1995 ) ;  42  D .C .  Reg .  SS  2 -3 ,  518  (1995 ) .

On  Ju l y  13 ,  1995 ,  t he  Mayor  app roved  D .C .  Law 11 -94 ,  t he

omnibus Budget  suppor t  Act  o f  l -995.  42 D.e.  Reg.  3G84.  The counci l

Jater  renumbered the law to D.C.  Law l - l - -52,  and i t  became ef fect ive

as  pe rmanen t  l eg i s la t i on  on  Sep tember  25 ,  1995 .  42  D .C .  Reg .  5504 .

Section 114 of this permanent, legislat. ion combines the language of

the previously-cited enactments to result in the addit ion of a new

sentence at  the end of  the afore-c i ted Sect . ion 5(a) .  I t  reads,  in

per t inent  par t ,  ds fo ] lows:

42  D .  C .

The

Beginning with any t.axable year after December
31,  1990,  r ro  unincorporated business tax

. or any tax characterized as such by the
other  t .ax ing jur isd ic t ion,  even i f  appl ied to
earned or business income, shall  quali fy as a
credi t  under  th is  sect ion.

Reg .  S  114 ,  3684 ,  3587  (1995 ) .

Emergency Act $ras accompanied by a transmittal lett.er

Mayor  Sharon Prat t  Ke11y,  as wel l  as a draf t  resolut ion. '

Mayor's two-page letter, addressed t,o the Chairman of the

commenced with the explanation Ehat the Mayor was

signed by

The

Counci I ,

{A copy
placee,  euch
at tachment  to

of t.he letter is f ound in t.he record
as Exhib i t  L  aEtached to t .he Pet i t ion,
the Motion for Part ial Summary ,Judgnnent.

in several
and as an
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t ransmi t t . ing  "d ra f  t  emergency , t,emporary, and permanent

leg is la t ion"  that  was speci f ica l ly  des igmed to counter  the ef fects

of  the Cour t  o f  Appeals  dec is ion in  Dis t r ic t  o f  Columbia v .

Ca l i f ano .

fn further discussion of the underlying concepts of the

proposed Iaw, then-Mayor Kelly wrote the Chairman:

The Department of Finance and Revenue has
not  permi t ted a do1Iar- for -dol lar  tax credi t
against  the res ident-par tner 's  Dis t r ic t  o f
Columbia individual income tax l iabi l i ty under
D .C .  Code  s  47 - l -804 .  (a ) ,  because  a  pa r tne rsh ip
tax paid in  anot .her  jur isd ic t ion is  not
considered an individual income tax by the
Department. Therefore, the Department. has
only permitted the ta:q>ayer to take a tax
deduction for partnership taxes paid; a less
generous reduction in tax l iabi l i ty than the
dol lar - for -doI Iar  tax credi t  sought  by the
pla int i f fs  in  Cal i fano.  As a resul t  o f  the
Cal i fano ru l ing,  the Dis t r ic t  o f  Columbia wi l l
have to refund money to the resident-partners
in that case who were given a tax deduction
instead of a tax credit;  the refund by the
Dist . r ic t  to  the Cal i f  ano l i t igants  wi l l  be
approx imate ly  $80,000.  However ,  the decis ion
is e:q>ected to cost the Distr ict approximately
$f -  to  I .2  mi l ] ion annual ly  when appl ied to
other persons similarly situat.ed and wil l
require the Distr ict to refund as much as $3
mil l ion for taxes colLected during the past
three years.

The draf t  leg is la t ion f  am t ransmi t t ing to
you today would reverse the effect of the
cour t 's  ru l ing as appl ied to  those tax years
beginning af ter  December 3L,  1990.  The draf t
Iegislat ion clarif ies the current statutory
language by explicit ly stating that
unincorporated business taxea (or similar
taxes )  pa id  i n  ano the r  j u r i sd i cE ion  by  a  D .C .
resident cannot, be taken as a credit against
the res ident 's individual income tax
l iab i l i ty .  This  in terpretat ion has been
applied by the Distr ict since tax years
beginning af ter  December 31,  l -990.
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The l imi ted ret roact ive measure is  proposed
to prevent  a potent ia l  revenue loss resul t ing
from the Califano rul ing by barring the
individual income tax credit for those
taxpayers who are within the st.atutory period
to amend their returns for the purpose of
seeking a refund based on Cal i fano.

Letter of Mayor Kelly to Council  Chairman Clarke of November 22,

1994 at  pages l -2  lunder l in ing in  or ig ina l ]  .

III. ANALYSIS OF THE ISSUES A}.ID CONTBNTTONS OF THE PARTTES

The Pet i t ioners asser t  that .  t .he d isputed leg is la t ion ( in  a l l

three of  i ts  forms)  is  vo id because the Mayor 's  le t ter  d id  not

comply with the requirement of D.C. Code S 1-243. They argrue that

the Mayor 's  le t . ter  d id  not  suf f ic ient ly  set  for th  how the

Iegis la t ion would impact .  persons such as themselves,  i .e .  Ehose

who had already received refunds and who retroact.ively would be

identif ied for attempts to col lect repayment of the refund. They

state in the Motion for Part ial Summary ,Judgment, "There is no

deta i led s tatement  of  anyth ing in  the Mayor 's  le t ter .  There are no

supporting data. There is no mention of the direct and indirect

impact  on af fect .ed taxpayera l ike the pet i t ioners.  "  Mot ion at  7 .

The t.wo pivotal contentions briefed and argued by the part ies

a re :  (1 )  Ehe  D is t r i c t ' s  asse r t i on  tha t  t he  Pe t i t . i one rs  l ack

standing to complain about the leve1 of detai l  or lack thereof in

the Mayor's letter; and Q) the Petit ioners' arglument that tshe very

act of passing t.his legislat, ion was an impermissible "violat, ion" of

a 'rCharter Amendment'r to the Home Rule Act, and that any such

amendment may only be effectuated legally by directing voting of
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the  c i t i zens  o f  t he  D is t r i c t  o f  Co1umb ia .

Based upon the fol lowing import,ant considerations, this Court

concludes as a mat ter  o f  law that  the Pet i t ioners do not  in  fact

have standing to complain about the Ievel of detai l  or content of

the Mayor 's  le t ter .  Fur ther ,  the cour t  concludes as a mat ter  o f

1aw that  the passage of  th is  leg is la t . ion d id not  const i tu te an

impermissible amendment to the Home Rule Act, and that i t  does not

contradict any "Charter Amendment" of the Act..

1 .  The Staading lgeue:  f t  is  usefu l  to  c lar i fy  what  the

"standing"  issue real ly  is  and what  i t  is  not .

As a general, Ehreshold matt.er, a t.axpayer cert.ainly has

standing to challenge the validity of a tax i f  he or she is

adversely affected by i t .  The Dist,r ict does not appear to dispute

th is  fundamenta l  pr inc ip le .  However ,  the Dis t r ic t 's  ar t icu lat ion

of  the s tanding issue is  a  more sophis t icated mat ter .

In the unique context of the instant case, the standing issue

is the quesE,ion of whether an individual taxpayer is t.he real party

in interesE, for whose benefit  the st.atute exists and who shourd

have the right to complain i f  the stat.ute is violated. Here, the

statute that  was aI legedIy v io laEed is  not ,  the tax s tatute i tse l f .

Rather ,  the s tatute about  which the Pet i t ioners compla in is  Sect ion

243 of  T i t1e l -  o f  the D.C.  Code.  f t  re la tes to  the process and

format. for the transmission of proposed legislat ion from one branch

of government to the other. Case law on standing to chaLleng,e Eax

sEatut .es,  E ls  such,  are unhelpfu l  to  the Pet i t ioners.
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Having drawn t .h is  d is t inct ion,  the Pet i t ioners,  lack of

standing to complain about. t .he content of the Mayor's lett.er is

rather  obv ious.  There is  no leg is la t ive h is tory  on Ehis  subject ,

undoubtedly because t.he relevant principle is something that is so

basic  that  i t  need not  be formal ly  announced in  leg is la t ive

his tory .  That .  bas ic  pr inc ip le  is  the concept  that  Ehe t ransmiss ion

of  proposed leg is la t ion is  s t r ic t ly  the business of  the sender  and

the addressee,  i .e .  the Mayor  and the Dis t r ic t  o f  Columbia Counci l .

Undoubtedly, t.he common sense purpose of requiring the Mayor

to provide e>cplanation for proposed legislat ion is to give the

Council an introduct.ory understanding of why any changle or addition

to the Code is needed. A proposal for changing the Code is such a

serious matter that i t  should not appear in the mail,  mysEeriously,

as a non-sequitur. The use of Eransmittal lett.ers is a standard

procedure throughout. t .he businesa world, when a new matter is being

proposed in writ . ten form from one entity to the ot.her. Thus, the

mandate for  a  Mayor 's  le t ter  is  actual ly  ra ther  rout ine,  a l though

the Petit ioners seek t.o inf late i ts importance.

The real party in interest. is the Council  of the Distr ict of

Columbia. I f  the Mayor doeg not provide suff icient detai l  in the

Mayor 's  le t ter ,  the Counci l 's  remedy is  e i t .her  to  ignore the

proposed legislat. ion, or to ask for more substant. iat ion through

staff correspondence, hearings or otherwise. These choices of how

to react  to  a le t ter  o f  t ransmi t ta l  are square ly  wi th in  the

prerogative of the legielative branch. They are not the bueineEE

of  ind iv idual  c i t izens.
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This  Cour t ,  d t  ora l  argument  on th is  Mot ion,  d i rected the

par t ies to  per form addi t ional  research,  in  order  to  adv ise t .h is

Cour t  as to  whether  there is  any other  jur isd j -c t ion in  the Uni ted

States t.hat grants to taxpayers or any cit izens the right to veto

the suf f ic iency of  a  leg is la t . ive t ransmi t ta l  le t ter  f rom the

rel-evant Chief Executive, such as a giovernor. Neither party in the

instant case could f ind such an example. The Court has not found

such an example.

f t  is  d i f f icu l t  to  env is ion the Uni ted States Congress

creating a r ight for taxpayers of the Distr ict when such a r ight

does not  ex is t  for  any other  Amer ican c i t izen.  C1ear ly ,  there is

no such right that is actionable against. the President, of t .he

United States where federal t .axes are concerned.

Finally, i t  is important to note that the Code does not

requi re the Mayor 's  t ransmi t ta l  le t ter  to  be publ ished in  t .he D.C.

Regis ter .  This  fact  is  one of  the most  pract . ica l  ind icators of  the

fact  that  Sect ion 243 was not  des igned t .o  make the Mayor 's  le t ter

a form of not. ice to ta>qpayers. This is eignif icant, even though

the Register does contain publication of notices of proposed

legis la t ion i tse l f  .  Common €,ense d ic tat .es that  i f  the in tenL of

Congress was to force the Mayor to use such a letter as a vehicle

for addressing the concerns of taxpayers, the Congrress would

certainly have imposed a publication requirement.

The Distr ict. argues that the United StaE,es Congress, in

enacting Tit le l- of our Code, logical ly could not have intended to

const.r ict the abil i t .y of the Council  to change the tax laws by
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al lowing gadf ly  lawsui ts  Lo ra ise compla ints  that  an ind iv idual

c i t , izen 's  personal  p l ight  was not  addressed in  a Mayora l

t ransmi t t .a l  1et ter .5  Since t .axpayers can be presumed to take

posi t ions in  opposi t ion to  any increase in  tax l iab i l i ty ,  such a

system would virtual ly guarantee that no such changes could ever be

made to our tax code. The Court agrees wit.h the Distr ict that the

Congress could not have intended to grant the cit izenry such a

wholesale v ice gr ip  on the tax code.

Even if  t .his Court were convinced t.hat. the Petit ioners have

standing to  compla in about  the suf f ic iency of  the Mayor 's  le t ter ,

this Court f inds beyond any doubt that the letter does comply with

Sec t i on  243 .6

That. Section plainly does not require that individual

scenar ios be set  for th ,  so that  a l l  poss ib le  rami f icat ions of  Lhe

law would be spelled out or predicted. The Code only mandates that

the Mayor's Ietter contain data "concerning" the impact. upon

taxpayers.

The word 'rconcerning" is very broad. It  alLows and invites

the Mayor to exercise his or her own discret. ion in determining how

much deta i l  is  suf f ic ient  to  i l lus t rate the just i f icat ion for  the

proposed ]aw and t.he l ikely impact on t.axpayers. Potential

sThe Pet i t . ioners,  o f  course,  are cer ta in ly  not  gadf l ies.
Their concerns are legit imate and earnest.

5Recognizing the concept of separation of powers, i t  is not
the Cour t 's  p lace to  pass judgrnent  on the suf f ic iency of  the
Mayor's leEter. However, since Ehere may be an appeal in the
instant l i t igation, i t  is preferable for the t.r ial court, to make
comprehensive, alternative rul inge to avoid any unnecesaary remand,
in  the event  of  er ror .
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episodes that  are id iosyncrat ic  to  ind iv idual  taxpayers need not  be

an t i c i paLed  o r  e l j -m ina ted  i n  a  mere  l e t t e r .

The content  o f  the Mayor 's  le t ter  in  the instant  case is  more

than suf f ic ient  to  comply wi th  Sect ion 243.  The Mayor  c i ted facts

and f igures 'concernirg, t '  for example, how much money is or would

be lost by the Distr ict annually without. the proposed change in the

Code. Inversely, this translates to an estimate of how much money

the af fected taxpayers,  co l lect ive ly ,  have been able to  save (or

would be able to  save)  as to  the i r  tax l iab i l i ty .  The le t ter  is

informative and sends the fundamental message of why the Mayor

believed the new law would serve the best interests of the

Dist r j -c t .  Th is  was an issue of  forec los ing a par t icu lar  type of

f isca l  loss,  and the need for  the leg is la t ion ae a pol icy  maEEer

was ar t icu lated c lear ly  and concise ly .?

The Court is unimpressed with Petit ioners' argument that the

explanat ions on the face of  the Mayor 's  leEter  are insuf f ic ient  to

put the Petit ioners on notice as to how they would be affected by

the new law. The Petit ioners do not, need any further explanat, ion

from the Mayor as t.o what the impact really is. They are in t.he

per fect  pos i t ion to  not ,e  that  the leg is la t ion is  des igmed to be

ret roact j .ve (c lear ly  a red f lag for  Mr.  and Mrs.  K ieve) ,  and that

t.heir future tax l iabi l i ty probably wil l  be higher because of the

eliminaLion of the New York tax as a credit,  rather than a

deduct. ion.

?this Court certainly wil l  not int.rude into poticy issues
surrounding t,he merits of the legislat ion, because that underlying
pol icy issue is  not  appropr ia te ly  before th is  Cour t .
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The Kieves,  l ike a l l  o ther  taxpayers,  can s imply  do the i r  own

ar i thmet ic ,  to  f igure out  more prec ise ly  the dol lars  and cents

impact  o f  th is  new law on the i r  personal  f inances.  They should not

be heard to pretend that they are i-ncapable of doing so.

The Pet i t ioners have prof fered a personal  wish l is t  o f  what .

they bel - ieve should be incLuded in  a Mayor 's  le t ter  that

accompanied this legislat ion. They sdy, for example, that the

let ter  should have inc luded facts  and f igures on such top ics as:

"how many taxpayers would be affected by i t ;  " " how the legislat ion

would work in actual practic€, '" and "an estimate of the number of

ta>q)ayers that would actually f i le amended returns based on the

Ca l i f ano  dec i s ion .  "8

Many of  the top ics suggested in  th is  l is t  mani fest ly  have no

bear ing on the tax l iab i l i ty  o f  the Pet i t ionere.  For  example,

their own tax l iabi l i ty is not affected by the raw number of other

people who might otherwise atEempt to use the forbidden tax credit.

Moreover, when they complain that the Mayor must announce how the

el iminat ion of  the credi t  wi lL  uworku in  actual  pract ice,  they are

suggesting that they cannot f igure out t.he obvious: that they can

no longer rely on the oId deduction as against taxable income.

The whole premise of  the Pet i t ioners '  case is  thaE the Mayor 's

le t ter  does not  su i t  the i r  par t icu lar  taste and,  t .herefore,  any tax

]aws that were enacted because of this lett,er are automatical ly

voj-d. This is not an objective standard by which to void a

sThe ent i re  l is t  o f  top ics
the  D is t r i c t ' s  Oppos i t i on  to
Judgmen t ,  d t  9 -10 .

appears in  Pet i t ioners '  Rep1y to
the Motion for Part ial Summary
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statute.  Thus,  the cour t  must  deny the instant  Mot . ion.

In  the i r  Reply  to  the Dis t . r ic t 's  Opposi t ion,  the pet . i t ioners

make a fa ta l  admiss ion.  They s tate,  r .  we would not  presume to

te r r  t he  D is t r i c t  how i t  shou ld  compry  w i th  t -243 .xe  r f  t he

Pe t i t i one rs  a re  no t  p repa red  to r rp resume"  to  te1 l  t he  D is t r i c t  how

i t  should comply wi th  Sect ion 1 -243,  then the Cour t  should l ikewise

not presume to do so. Yet, this is exact. ly what the petit ioners

are attempting to achieve through this lawsuit. The Court would

not  be just . i f ied in  d ic tat ing deta i ls  that ,  the Pet i t ioners are

ret icent  to  impose.

The Petit ioners have not come forward with any convincing

arg 'uments to  counter  the Dis t r ic t ,s  pos i t ion.

2 . The Charter AmendrneD,t Igeue: Relying on t.heir greneralized

standing to contest the validity of the income tax laws of the

DisE.r ic t ,  the Pet i t ioners contend that  the d isputed leg is la t ion was

accomplished t.hrough an unlawful process that impinges upon the

integr i ty  o f  Home Rule.

Pet i t ioners character ize the d isputed leg is la t ion as an act  o f

the Council- passed in contravention of the [Home RuIe] AcE,

rendering it .  void. This theory is woven by the petit ioners as

fo l I ows .

The Petit ioners rely upon a provieion of the Code that states,

"The council  shall  have no authority to pass any act cont.rary to

the prov is ions of  [ the Home Rule]  Act .  .  , '  D.  C.  Code S 1-

ePe t i t i one rs '  Rep1y ,  a t  9 .
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233  (a )  (1981)  .  Ano the r  one  o f  t he  so -ca l l ed  i lChar te r  Amendmen ts , '  t o

the Home Rule Act provides:

To the extent that any provj_sions of this Act
are inconsistent wit.h the provisions of any
other  1aws,  the prov is ions of  th is  Act  shal i
prevai l  and shal l  be deemed to supersede the
prov is ions of  such laws.

D .C .  Code  S  l - - 208  (a )  ( 1981 )  .

The Petit ioners appear to argue t.hat because Section 243 of

T i t le  1 is  a lso one of  the so-cal -1ed "char ter  Amend.ments, , ,  sect ion

243 must  somehow l rsupersederr  Lhe Eax law that  is  the subject  o f

th i s  l i t i ga t i on .

This  log ic  is  fau l ty ,  because the tax 1aw i tse l f  d .oes not  in

any fashion purport to el iminate the requirement of t ,he Mayor, s

t ransmi t ta l  le t ter .  The Eax law that  is  in  d ispute is  not  a  p iece

of  leg is la t ion which,  by i ts  own terms,  is  , , inconsis tentu wi th

Sect i -on 243.

r ' tr is l i t igation is not about a law that col l ides wit.h Seccion

243 or  which purpor ts  to  change i t .  Rather ,  th is  l i t igat ion

focuses upon a single, discrete action by the Mayor that assertedly

does not  comply wi th  Sect ion 243.  This  is  an ent i re ly  d i f ferent

kind of problem or issue. They must not be confused.

The proposed, new legislat ion could never 'rsupersedert the

amendments t.o t,he Home Rule Act, because Section 243 of Tit le 1 is

no t  a  Eax  l aw . lo

loThe Dist.r ict of Columbia Court of Appeals has emphasized that
the Home RuIe AcE is  n in  the nature-  o f  ta l  c6nst i tu t ional
provision[] .  and cannot be amended or contravened by ordinary
legislat ion. " Cgtttettt iot Ctr. R"f"rend.r* Co*.. .r.  Dfrtr ict o?
Co lumb ia  Bd .  o f  E lec t i ons  &  E th i cs ,  44 !  a .Z
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This theory put forward by the Petit ioners may, in the end, be

no more than a tactic for evading the fact that they have no

standing to  compla in about  t .he Mayor 's  compl iance wi th  Sect ion 243.

This  approach has no mer i t .

IV. OTHER MATTERS

Early in this l i t igation, Mr. Kj.eve informed the Court that.

there were other  issues that  he and h is  Co-Pet i t ioner  in tended to

br ie f  in  another  d isposi t ive Mot ion.  Whi l -e  i t  is  genera l ly

preferable for  a l l  "d isposi t ive"  issues to  be l i t igated as a group,

the Court nonetheless permitEed the PeE.it ioners to brief and argue

the instant Motion, with the underst.anding that other issues would

be addressed separately.

The Petit ioners have al luded to the applicabil i ty of another

case that was being l i t . igated in the Tax Division, also challenging

the same leg is la t ion.

In  an opin ion of  Augrust  18,  1997,  the Hon.  Er ic  Washington

decided the case of McAvov v. Distr ict of Columbia, Tax Docket No.

6368-95. In that opinion, i ludge Washington declared that the

retroactivity provision of this same, disputed tax law was

unconstitut. ional. Judge Washington ruled that the retroactivity

c lause v io la ted the taxpayers '  r ight  to  due proceas.

In the instant case, the Council  was not attempt, ing to amend the
Home Rule Act in any fashion at aIL. The provieions of SecEion 243
st, i l l  stand. Pet. i t ioners focus upon t.he Mayor'e }etter aEr the
fata l  problem sr i th  the new tax law.  Yet ,  the Mayor 's  le t ter  is  not
a p iece of  leg ie la t ion.  For  th is  addi t ional  reaEon,  the warn ings
in Sect ion 2OB are i r re levant  to  t .he instant  case.
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If the Petit ioners herein desire t.o rely upon ,Judge

WashingLon's  ru l ing,  they may incorporaLe the i r  argument .s  in to a

Supplemental or Second Motion for Part. ial Summary Judgrment.

The Cour t  wi l l  set  a  deadl ine for  the f i l ing of  any fur ther

d isposi t ive mot ions by any of  the par t ies in  the instant  case.

The issue in McAvoy may or may not be the only remaining

matter that is appropriate for summary disposit ion. However, the

Pet i t ioners must  inc lude in  the i r  next  p leading a l l  legaI  issues

t .hat  they desi re to  ra ise.  The Cour t  wi l l  not  enter ta in  a th i rd

d isposi t ive mot ion f  rom t .he Pet i t . ioners.

n / ./Y/
WHEREFORE, i t  is by the Court this (f day of February, 1998

ORDERED that the Petit j-oners' Motion for Part ial Summary

,Judgnnent is hereby denied; and it  is

FURTHER ORDERED t.hat any party desir ing to f i le an addit. ional

Mot. ion for Part ial Summary 'Judgment shall  f i le such pleading no

Iater  than Marcb 31,  1998.  Any opposi t ion p leadings shaI1 be f i led

according to the reguirements of the Ru1es. Courtesy copies shaIl

be provided to chambers upon the f i l ing of any such motions and

opposit ion pleadings. The Court wil l-  schedule an oral argument,

upon the f i l ing of  any Opposi t ion,  on a date convenient  for  the

par t ies, '  and i t  is

FURTHER ORDERED that t.he instant decision denying the

Petit ioners' MoEion f or Part ial Summary ,Judgment shal1 not be

ef fect ive as a f ina l  order  of  th is  tax appeal ,  because i t  is  not
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ye t  c lear  whether  the  Pet , i t ioners  may preva i l  on  a  d i f fe ren t  theory

or argument that is yet to be briefed.

Cop ies  ma i l ed  to :

Richard Amato,  Esq.
Assistant Corporation Counsel
44L  4 th  S t ree t ,  N .W.  5 th  F loo r  Nor th
Wash ing ton ,  D .C .  20001

Loren  K ieve ,  Esg . ,  p ro
Debevoise & Plimpton
555  13 th  S t ree t ,  N .W. ,
Wash ing ton ,  D .C .  20004

Anne H. Kieve
c/o Loren Kieve,  Ese.
Debevoise & Plimpton
555  L3 th  S t ree t ,  N .W. ,
Wash ing ton ,  D .C .  20004

Claudette Fluckus
Tax  O f f i ce r  IFY I ]

se

su i te  1 l -00E

Su i te  l - 1008
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