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Reip, Associate Judge: Appellant, United Mne W rkers of America,
International Union ("UMM"), appeals froma judgnment entered against it in a sex
(gender) discrimnation case brought by appellee Jean L. (Marat) More.! M.
Moore al |l eged sex discrimnation under the District of Colunmbia Human Ri ghts Act
("DCHRA"), D.C. Code 88 1-2501 et seq. (1992). The jury awarded her $300,000 in
conpensatory damages (i ncluding damages for future |ost earnings and enotional
di stress), and $150,000 in punitive danages. The trial court denied UMM' s post-
judgnent notion for judgment as a matter of law or new trial or remttitur. W

affirmthe trial court's denial of judgnment as a nmatter of law or new trial as

t"Marat" is Ms. Moore's nicknane.
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to liability and conpensatory danmages; however, finding insufficient evidence to
support an award of punitive danmages, we reverse the trial court's judgnent as

to punitive danages as a matter of |aw

FACTUAL SUMVARY

Testinony introduced during Ms. Moore's jury trial reveal ed her enpl oynent
history with the UMM and the events leading to her termnation. In Cctober
1983, UMM hired Ms. Moore as a staff witer and photographer for the United M ne
Workers ("UMW) Journal, at an initial salary of $26,000. At the tinme, she held
a B.A degree in English from Duke University,? magna cum | aude, and had worked
as a coal mner for UMM Local 8840 in 1979-80 in Mngo County, West Virginia.
In addition to her work as a staff witer and photographer, focusing on safety
i nvestigations in mnes, she was active in the Coal Enploynment Project ("CEP"),
an organi zation devoted to the interests of female coal mners.® She received

awards for her witing and photography.

Ms. Moore was pronoted to the position of program coordinator in the UWA
Organi zing Departnent in 1989, at a salary of $40,500. In that capacity, she

becane a field organizer and spent nost of her tinme in Southwest Virginia.

2 Later, Ms. Moore conpleted an evening Graduate Certificate Publications
Specialist Programin 1990 at George Washington University, and earned an MA
degree in 1995 from St. John's Col |l ege (Annapolis, Maryland), G aduate Institute
in Liberal Education.

S Initially, the mission of the CEP, which was established in the |ate

1970's, was to enploy females in coal mnes. Later, its mission was to form
support groups for wonmen miners through annual conferences. UMWM supported the
CEP by, inter alia, granting paid leave for its nenbers to attend the

conf er ences.
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Approximately one year later, she left UWA to do freelance witing, and to
conplete a book on the history of fenmale coal miners in the United States. In
July 1992, UMM asked her to return to the Comunications Departnment, as an
associate editor of the UMWV Journal, at the salary of $40,500. She joined the
editor, Greg Hawthorne, and another associate editor, Tom Johnson. Later, Tim
Baker becane a staff witer for the UMWV Journal. Ms. Mbore continued her

association with the CEP, and was elected to its board of directors in 1993.

CEP' s June 1994 conference was scheduled to be held in Evansville, |ndiana.
Ms. Moore played no role in the organization of the conference, or the selection
of a hotel for the conference events. However, sonetine around October 1993, she
advised an assistant to the vice president of UMM, Brad Burton, that the
conference would be held at the Executive Inn. The Executive Inn was owned by
Robert Green, who also had an ownership interest in nonunion mnes through the
Green Coal Conpany. M. Burton becane upset and explained that M. G een owned
nonuni on mines, and that he, M. Burton, had tried to organi ze workers at the
Green Coal Conpany around 1978. CEP made efforts to obtain other acconmopdati ons
in Evansville, but discovered that no other suitable hotel was available in that
city. \When CEP broached the matter later with the Executive Inn, its advisory
conmittee was informed that after Robert Green's death, his son had sold the
famly coal mining operations in April 1993. M. More provided these details

to M. Burton in a January 10, 1994 nenorandum and asked for "suggestions about
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any other possible |ocations."* Eventually, the conference site was switched to

St. Louis, Mssouri.

One of the witnesses at Ms. Myore's trial concerning her termnation was
Greg Hawt horne, a staff witer and photographer for the UMVN Journal in 1983,
managi ng editor in 1985, director of publications and editor in 1990, and head
of the Departnent of Communications from 1991 to 1994, when he transferred to the
| egal departnent after obtaining his |aw degree. According to him M. Burton
called himinto a neeting in January 1994 in which M. Robert Stropp, then UWA
General Counsel, participated. M. Burton told M. Hawhorne to "start | ooking
for nmore staff, because he was going to fire [Ms. Moore] and Tom Johnson both."
He questioned "their loyalty and their judgnment." M. Hawthorne said he did not
want to fire either Ms. Moore or M. Johnson because he "was happy with the work
they did for [hinf." M. Burton also advised Richard Trunka, President of the
UWM, of his desire to terminate Ms. Moore and M. Johnson, and to transfer M.

Baker to anot her departnent.

M. Burton sent a personal and confidential menorandum to M. Trunka on
February 7, 1994, listing the names of ten staff and wage enployees to be

term nated, effective February 15, 1994, including Ms. More, the only female on

4 The January 10 nenorandum apparently was witten after M. Burton spoke
to Ms. Moore on January 7 about an invitation sent by CEP to UMM Vice President,
Cecil Roberts, asking himto speak at the conference to be held at the Executive
Inn. M. More informed M. Burton that the chair of the CEP board and the chair
of the advisory conmmittee had asked for a letter "to fully advise CEP of the
problens that may result from the choice of [the Executive Inn] site [in
Evansville]."
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the list. M. Johnson's nane was not on the list.® The full-tinme males on the
list previously had been informed of their shortconings such as inconpetency and
di shonesty, and had been given opportunities to correct their behavior. Vs
Moore had never been inforned of any shortcom ngs. On February 9, 1994, M.
Burton summoned M. Hawthorne to a neeting with M. Trunka, and instructed M
Hawt horne to terminate Ms. Mdore, but not M. Johnson. On the sane day, M
Hawt horne sent a nmenorandum to M. Burton setting forth the names of persons
selected to replace Ms. Moore and M. Baker, who had been transferred to another
depart nent. The nmenorandum listed the nanes of Calvin Zon, described as "a
longtime witer and associate editor at Press Associates, a |abor-oriented news
service for unions and other progressive groups"; and J.D. Hill, a labor union
menber, depicted as "a total team player . . . [who] wote for a |ocal
newsl etter, and [was] 5 credits short of a B.A in Labor-Managenent Relations."
M. Hawt horne's request to hire the two men was approved on February 9, 1994,
Calvin Zon apparently comenced his duties on April 18, 1994, at a salary of

$40, 500, the sanme salary Ms. Mbore was earning when she was term nated.

Ms. Moore was told of her termination orally and in witing on February 10,
1994. M. Hawt horne spoke with Ms. Moore and said, inter alia, "This really
sucks, but there is a layoff list, and you're onit. . . . | tried to fight for

you but | was told there would be no discussion.”"® M. Burton sent Ms. Moore a

> M. Johnson was fired approximately one year later. M. Burton depicted
himas having "a poor attitude" and "a terrible appearance."

¢ Two days earlier, M. Hawt horne had di scussed with Ms. More M. Baker's
transfer to another departnent, and his, M. Hawthorne's, authority to hire
anot her staff person for the UMW Journal, and his expectation that the staff
woul d receive a raise "in the very near future."
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written nenorandum attributing her termination to "finances and considerations

surroundi ng the overall efficiency of [UMM's] organization."’

Ms. Moore was instructed not to return to UMM after February 10, 1994, and
her request for exit interviews with M. Trunka and two other UMM officers was
denied. After an extensive search for another job, Ms. Mwore found a part-tine
position in June 1994, witing "national news, business news, [and] sports" at
Standard News at a wage of $12 per hour, with no health benefits. Several nonths
later, when UMM advertised the conmuni cations director position, M. More sent
a June 30, 1994 letter of application to M. Trunka, with a copy to M.
Hawt hor ne. She sent a followup letter on July 25, 1994 to UMM' s personnel
director, M. Baker. On August 1, 1994, UMM increased M. Zon's salary from
$40, 500 to $43, 750, and nade the same adjustnment to M. Johnson's salary. On the
next day, M. Baker acknow edged receipt of M. Moore's letter of application,
but mai ntai ned that "the UMM has no job vacancies." |n Decenber 1995, Ms. Mbore
was hired by the Anerican Speech Language Hearing Association in Rockville,

Maryl and as a news witer and producer, at a salary of $37,200.

Ms. Moore filed a verified conplaint in the Superior Court of the District
of Col unbi a on February 6, 1995, alleging sex discrinm nation with respect to her
term nation. A jury trial took place in late April and early My 1996. In
addition to presenting evidence detailing her work history with UWA, her

qualifications and achievenents as a witer, and events surrounding her

7 The effective date of the term nation was stated as February 16, 1994,
Ms. Moore al so was schedul ed to receive 30 days severance pay.
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term nation, all described above, M. More recounted instances in which UWA

of ficials made conments pertaining to fenal e enpl oyees.

When the nane Lisa Parnell, a fermale coal miner from Al abama and a person

active in the CEP appeared in a UMM newsletter, M. Burton reportedly ordered

the UMV Journal "to sever all ties with [her]." 1In addition, M. Stropp, UMM s
General Counsel, told Ms. Moore in md-Cctober 1993 that "Lisa got in . . . sone
trouble down [in Al abamg]." Ms. Moore asked him what he neant, citing the

$14,000 Ms. Parnell helped to raise to support a 1993 strike. M. Stropp
replied: "Well, . . . [y]ou know how she is. . . . You know, Marat, you can't
be a worman and be outspoken in this union."® M. More retorted: "Yes, you can

Bob, but you pay the price."

After the jury returned a verdict in Ms. More's favor, and awarded her
conpensatory and punitive damages, UMM filed a "notion for judgnent as a matter
of law or in the alternative for new trial or remttitur." The trial court
denied the notion for judgnent as a matter of law or newtrial as to liability,

stating:

Here the only substantial question was whether
Plaintiff proved her discharge arose from gender
di scrim nation notwi thstandi ng Defendant's explanation
t hat her di scharge was based upon her m shandling of the
CEP conference scheduled at the Executive Inn in
Evansville, [Indiana,] a hotel owned by coal mne
operators who were particularly offensive to the UWA
On that question there was substanti al evi dence
supporting Plaintiff's view of the evidence. Plaintiff
was placed on a termination list with nine nmales who
were pal pably less qualified than Plaintiff. Plaintiff

8 During his trial testinobny, M. Stropp denied nmaking this coment.
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was told her discharge was for financial reasons -
admittedly a pretext, according to the Defendant, (in
order to spare the feelings of those discharged). A
substantially less qualified nmale was hired to repl ace
Plaintiff after a search conducted in secret before
Plaintiff was told she was terninated, for "financial"
reasons. A male colleague, M. Johnson, was term nated
a year after Plaintiff for conduct which could be seen
as nore seriously deficient than hers.

All  of these facts taken together support a
finding that Defendant discrimnated. . . . Al of
Def endant's contentions correctly point out things the
jury could have found, but did not. On this record, the
Court cannot conclude the verdict is at substantial and
wei ghty variance with the evidence.

The trial court also denied UWAW s notion concerning danmages, finding that the

evi dence supported both the conpensatory and punitive awards:

As to the showi ng of danmages, [ UMM s] contentions
are simlarly unpersuasive. [Ms. Moore's] husband
testified as to the substantial enptional inpact of her
di scharge, and [her] econonmist testified as to her
prospective loss of income -- both allowable elenments
under the [DCHRA]. The evidence, viewed in its entirety
anply supports the verdict for conpensatory danmages.

Punitive danages are al |l owabl e when the conduct in
i ssue exceeds all bounds of reason, Arthur Young & Co.
v. Sutherland, 631 A 2d 354 (D.C. 1993). Here the
Plaintiff of fered evidence that her di schar ge
ostensibly for financial reasons, followed a search and
identification of a less qualified male replacenent --
events she only | earned about through the efforts of an
anonynous insider who sent her a copy of a neno
detailing them Although it did not have to, the jury
coul d have concluded these facts reflected the type of
intentional disregard of Plaintiff's right to gender
neutral enploynent that punitive or exenplary damages
were intended to deter. Its verdict should not be
di st urbed.

ANALYSI S
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On appeal, UMM argues that the trial court erred in denying its notion (1)
for judgnent as a matter of law or a new trial because Ms. More failed to prove
discrimnatory intent, and UMM established a legitimte, non-discrimnatory
reason for termination of her enploynent; (2) for remttitur of the conpensatory
damages award because the evidence was insufficient to support that portion
pertaining to future |ost earnings and enotional distress; and (3) for judgnent
as a matter of law or new trial or remttitur concerning punitive danmages,
because the evidence was insufficient to support the award. M. More contends
that the record and transcripts support the jury's finding of sex discrimnation,
and the award of conpensatory damages, including future |ost earnings and

enotional distress, as well as punitive danages.

Ms. Moore's Sex (Gender) Discrimnation CaimAnd UMM s Mtion For Judgnment As

A Matter O Law O New Tri al

UMM contends that the trial court erred in denying its notion for judgnent
as a matter of law or newtrial regarding its liability. GCenerally, a notion for
judgment after trial and verdict is granted only in "'extrene' cases." Daka,
Inc. v. Breiner, 711 A . 2d 86, 96 (D.C 1998) (quoting Oxendine v. Merrell Dow
Pharm, Inc., 506 A 2d 1100, 1103 (D.C. 1986)). "[We review the denial of such
a notion deferentially. Reversal is warranted only if 'no reasonable person,
viewi ng the evidence in the light nost favorable to the prevailing party, could
reach a verdict in favor of that party.'" 1d. (quoting Arthur Young & Co. V.
Sut herland, 631 A 2d 354, 363 (D.C. 1993) (citations and internal quotations

omtted)). See also District of Colunmbia v. Wal ker, 689 A 2d 40, 42 (D.C. 1997).
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Furthernore, "[t]he trial court has broad latitude in passing upon a notion for
new trial," and we review the disposition of such a motion only for abuse of
di scretion. Gebrendhin v. Avis Rent-A-Car System 1Inc., 689 A 2d 1202, 1204
(D.C. 1997). To grant a notion for a newtrial, the trial court nust find that
the verdict is against the weight of the evidence, or that there would be a

nm scarriage of justice if the verdict is allowed to stand. Id.

Ms. Moore clained that she was terminated from her enploynent as an
associ ate editor of the UMW Journal because of her sex (fenml e gender), and that
UMM hired a less qualified nmale to fill her position, in violation of the DCHRA

D.C. Code § 1-2512 (a) (1) and (3) provide in pertinent part:

(a) General . -- It shall be an unlawfu
discrimnatory practice to do any of the foll owi ng acts,
whol ly or partially for a discrimnatory reason based
upon the race, color, religion, national origin, sex
age, marital st at us, per sonal appear ance, sexual

orientation, famly responsibilities, disability,
matri cul ation, or political affiliation of any
i ndi vi dual

(1) By an enployer. -- To fail or refuse to

hire, or to discharge, any individual; or otherwise to
di scrimnate against any individual, with respect to his
conpensation, terns, conditions, or privileges of
enpl oynent, including pronotion; or to limt, segregate,
or classify his enployees in any way which woul d deprive
or tend to deprive any individual of enploynent
opportunities, or otherw se adversely affect his status
as an enpl oyee;

(3) By a labor organization. -- [T]o
classify, or fail, or refuse to refer for enpl oynent any
individual in any way, which would deprive such

i ndi vidual of enploynment opportunities, or would limt
such enploynent opportunities, or otherw se adversely
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affect his [or her] status as an enployee or as an
applicant for enploynent].]

To prove sex or gender discrinmnation under the DCHRA, M. More was
required, initially, to "make a prima facie showing of discrimnation by a
preponderance of the evidence." Arthur Young & Co., supra, 631 A 2d at 361. A
prima facie case may be nmade by denonstrating that: (1) the enployee "was a
menber of a protected class, (2) . . . she was qualified for the [position or]
pronmotion, (3) . . . she was rejected upon seeking the pronotion, and (4)

a substantial factor in that rejection was [her] nmenbership in the protected

class.” Id. If the enployer then satisfies its burden "'by articulating sone
legitimate nondiscrimnatory reason for [the termination],'" 1d. (citations
omtted), "the burden shifts back to the enployee to prove, . . . by a

preponderance of the evidence, that the enployer's stated justification for its
action '"was not its true reason but was in fact merely a pretext' to disguise

discrimnatory practice." 1d. (citations omtted).

Here, Ms. Moore established that she (1) was a nenber of a protected class,
the female sex; (2) was qualified for the position of associate editor due to her
educational background, including a B.A in English, her past work as a coal
nm ner, her years of experience as a witer and editor with the UMV Journal, and
her awards during her tenure with the UMM, (3) was rejected for the position,
as evidenced by her termination and the approval of M. Zon as her replacenent
prior to her termination, and the failure of the UWA to rehire her as a result
of its June 1994 advertisenment; and (4) a substantial factor in her term nation

was her female sex, as shown by the fact that (a) she was the only fenale
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termnated in February 1994, with nmen who, unlike her situation, had previously
been warned of their shortcom ngs pertaining, inter alia, to inconpetency and
di shonesty; (b) men less qualified than she were retained and a less qualified
mal e was hired and placed in her position; and (c) officials of the UMM nade

negati ve renmarks about feral e enpl oyees who were out spoken.

UMMA articul ated t hr ough M. Burton its al | eged legitimate
nondi scrimnatory reason for termnating Ms. Modore: the Executive Inn incident.
Ms. Moore nmet her burden of show ng, by a preponderance of the evidence, that the
stated justification was a pretext designed to conceal UMM' s sex discrimnation.
Testi nony and docunentary evidence introduced by Ms. More at trial reveal ed UMM
had offered varying justifications for her termnation. M. Burton testified at
trial that Ms. Moore was term nated "because of her poor judgnment in dealing with
me and the Executive Inn." According to M. Hawthorne, in January 1994, M.
Burton questioned Ms. Moore's loyalty and judgnent as the reasons for wanting to
term nate her. However, in his February 10, 1994 nenorandum M. Burton informnmed
Ms. Moore that her layoff was attributable to "finances and considerations
surrounding the overall efficiency of [UMM s] organization.” During his
Sept enber 1995 deposition, M. Burton maintained that union funds were depl eted
after a strike; incone from dues had been lost; and "we picked people that we
t hought we coul d operate nost efficiently without, and [ Ms. More] fell in that
category.” At an April 15, 1994 neeting of the CEP board, Cecil Roberts, a vice
presi dent of UMM, declared "the union had a long strike and that [Ms. More] was

one of many who had been term nated.”
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Significantly, trial testinmony and record docunents reveal that UMM's
search for Ms. Moore's replacenent took place prior to February when she received
witten notice of her ternination due to financial reasons. When CEP board
menbers inquired on April 15, 1994, as to whether Ms. Moore's position would be
filled, M. Roberts said: "WlIl, we're hiring an intern," and deni ed know edge
of anyone el se "being hired permanently in the journal." He also asserted there

was no problemwi th Ms. Moore's job performance.

M. Zon, who was hired on April 18, 1994, at a salary of $40,500, had no
experience as a professional photographer, or coal mner, and had not previously
witten for the UMW Journal. In addition, the nen with whom Ms. Moore was
term nated were, as the trial court put it, "palpably less qualified" than Ms.

Moore, and M. Zon was "substantially less qualified."

In short, reasonable jurors could reasonably find that Ms. More sustained
her burden of proof under the DCHRA. The record before us reflects substantial
evi dence supporting the trial court's conclusion that the jury verdict relating

to liability was not against the clear weight of the evidence.

The Conpensat ory Danages Award

UMM chall enges the award of front pay or future econonmic |oss and
enptional distress damages to Ms. Moore. UWM contends that: (1) Ms. Moore did
not seek reinstatenent to her position or show that reinstatenent was not
practicable; and (2) the trial court had no basis for assumng that (a) Ms. Moore

woul d have been relegated to | ower paying jobs or (b) would have remai ned at UMM



14
for the remminder of her worklife. Therefore, UMM maintains, if Ms. Moore was
entitled to any danages for |ost pay, they should have been inposed fromthe date
of her termination to the date of judgnment. Thus, the damages for |ost wages

woul d have ampunted to only $60, 000.

Ms. Mbore argues that UMM waived its right to raise the issue of future
econonmi c | oss because it failed to object to testinmony presented by Dr. Richard
Lurito, her economc expert. In addition, she argues, she is entitled to damages
for future economnmic |oss under the case law, and further, UMM failed to show the

avai lability of conparable work at hi gher wages.

Qur review of an award of conpensatory danages is "limted and highly
deferential" because the trial court has "broad discretion" to deternine
appropriate relief under the DCHRA. Daka, supra, 711 A 2d at 100; see also D.C.

Code § 1-2556 (b); Arthur Young & Co., supra, 631 A 2d at 373.

Future Economic Loss or Front Pay

In response to Ms. Moore's argunment that it waived its objection to her
claimfor front pay damages, UMM asserts in its reply brief that it "did raise
the lack of evidentiary support for the award of front [] pay-to-retirement
damages . . . through its post-verdict notion for judgnent as a matter of |aw "

Even assuming that UMM preserved its objection to the award of front pay damages
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to Ms. Moore, we see no reason to disturb the trial court's judgnment with respect

to the front pay damages.®

UMM' s attack on Dr. Lurito's nmethodol ogy, assunptions, and cal cul ations
of Ms. Moore's lost incone is unavailing.® M. More testified that she pl anned
to work until age 62, and proved that her then current incone was |ess than she
woul d have received if she had not been term nated. She worked in the coal
mning industry from about 1979 until her termination in 1994, and testified
about her desire for a career in that industry. Furthernore, UMM nade no effort
at trial to show the availability of conparable work at a salary higher than the

conpensation paid her by the Anerican Speech Language Hearing Associ ation.

Therefore, there was anple evidence to support an award of $171,226 to
$197,864 for lost inconme, as conputed by Dr. Lurito.!* See Estate of Underwood
v. National Credit Union, 665 A 2d 621, 643 (D.C. 1995); District of Colunbia v.

Barriteau, 399 A 2d 563, 567 (D.C. 1979). "[A] party is not required to prove

° W do not address UMM's argunment that a demand for reinstatenent is a
prerequisite to the award of front pay damages under the DCHRA. Even assumni ng
a demand for reinstatenment requirenent, Ms. Moore's actions denpnstrate that she
sought to reverse her termnation. She requested and was denied an exit
interview with the President of UMM, M. Trunka. In March 1994, she wote to
the Secretary-Treasurer of UMM seeking to appeal her ternmination as
di scrimnatory. She applied for the comrmunication director's position in June
1994.

0 Dr. Lurito's calculations are based on Ms. More's life and worklife
expectancy; the salary she probably woul d have recei ved on August 1, 1994 had she
not been replaced by M. Zon; an annual salary escalation factor; an annual
inflation rate; her salary differential; the present value of her projected
earni ngs; and fringe benefits, such as vacation tinme to which she woul d have been
entitled but for her term nation.

1 Dr. Lurito's calculations are based on a worklife expectancy both of 58.1
and 62.0 years of age.
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danmages to a degree of mathematical certainty, . . . but nust instead offer sone
evi dence which allows the trier of fact to make a reasoned judgnment." Mbrgan v.
Psychiatric Institute of Wshington, 692 A 2d 417, 426 (D.C. 1997) (citations
omtted); Barbour v. Merrill, 310 U S. App. D.C 419, 429, 48 F.3d 1270, 1280
(D.C. Gr. 1995) (citations omtted) ("court should not refuse to award front pay
nerely because some specul ation about future earnings is necessary, or because
parties have introduced conflicting evidence"). W see no reason to disturb the

trial court's judgnent as to future econom c |oss or front pay.

Enoti onal Distress Danmges

To counteract UMM's argunent that there is no support in the record for
an award of enotional distress danages, Ms. Mbore argues that, under this court's
standard of review, her testinobny and that of her husband support the award of
damages for enotional distress. The ampbunt awarded by the jury, which the trial
court declined to set aside or reduce, appears to approximte $100,000 to
$129,000.* Ms. Moore points to Wngfield v. Peoples Drug Store, 379 A 2d 685
(D.C. 1978) in which we said that: "a verdict is excessive . . . [if it] is
"beyond all reason, or . . . is so great as to shock the conscience.'" 1d. at
687 (quoting WlIllians v. Steuart Mtor Co., 161 U S. App. D.C. 155, 494 F.2d
1074 (1974)). W also stated that: "Alternatively, the test has been stated to

be whether the verdict 'is so inordinately large as obviously to exceed the

2 Ms. Moore was awarded $300,000 in conpensatory dammages. Dr. Lurito
estimated that her |lost incone (back pay and front pay) anpunted to $171, 226 to
$197,864. The remmining sumis approxi mately $100,000 to $129, 000.



17
maximumlimt of a reasonable range within which the jury nmay properly operate.'"
Id. (citation omtted). "This court will reverse the trial judge's determ nation
only for an abuse of discretion." Winberg v. Johnson, 518 A 2d 985, 994 (D.C.

1986) (citation omtted).

Ms. Mobore contends that because of her "deep devotion and commitrent to her

career as a mine |labor journalist and to miners thenselves[, her] abrupt firing

was a traumatic event." Her husband, Steve Linder, testified as to Ms.
Moore's immediate reaction to her ternination. She had a "weakened physi cal
appearance," was "upset and shocked," "bew | dered," and "devastated." He also
stated that Ms. Moore "lost things that sort of defined her work or . . . defined
[her] as a person in many respects." He described his wife as "lost" because
"she was an i ndependent person who had taken care of herself." During its cross-

exam nation, UMM sought to denobnstrate that M. More was not enpotionally
di stressed because she engaged in her usual activities on the day she was
term nated, and even journeyed abroad at a |ater date. M. Linder acknow edged
that on the day of her termination, M. Mdore "went to school." Ms. Moore
continued to attend cl asses. She also traveled to China, a trip "coordi nated

t hrough [ CEP which] was actually paid for through a grant."

Undoubt edly, mental anguish or enpbtional distress nmay be considered in
awar di ng conpensat ory damages. See Daka, supra, 711 A .2d at 100. The evi dence
of Ms. Moore's enotional distress centers on how her termination fromthe UMM
af fected her because of her deep devotion to and involvenent in her career as a
m ne | abor journalist, and her conmtnment to m ners. This evidence is not as

substantial as that in cases concerning a hostile working environnment, see, e.g.,
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Daka, supra, 711 A.2d at 100 ("the insulting behavior of [appellee' s] supervisor
and co-workers made him feel inadequate and inept"; appellee's "wife said that
he suffered both nentally and physically in the weeks before he was fired");
Arthur Young & Co., supra, 631 A 2d at 358 (appellee was subjected to "sone
patently sexist coments," such as: "[S]he nmade enough for a wonman"; "she shoul d
have been at honme cooking"; and "she should be 'neek and mld "). The case
before us focuses on discrinmnatory ternmination, not discrimnation resulting
froma hostile working environment. W are also mindful of "the respect accorded
the [trial] judge's unique opportunity to consider the evidence in the living

court-room context." Winberg, supra, 518 A 2d at 994.

In light of the role of the trial judge, and the testinobny given by M.
Moore and her husband regarding the inmpact of her termnation fromthe UMM on
her enotional well-being, we cannot say that the trial court abused its
discretion in determning that the award of enptional distress danages was
"'beyond all reason, or . . . so great as to shock the conscience.'" Wngfield
supra, 379 A 2d at 687. Accordingly, we sustain the judgnment of the trial judge
with respect to the award of conpensatory damages, including enotional distress

damages.

The Punitive Danmages Award

UMM contests the award of punitive damages to Ms. Moore, arguing that the

award does not neet the standards set forth in Jonathan Wodner Co. v. Breeden,
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665 A.2d 929 (D.C. 1995), reh'g denied, 681 A 2d 1097 (D.C. 1996) and Arthur

Young & Co., supra. In Jonathan Wodner Co., we stated:

[T]o sustain an award of punitive danages, the plaintiff
nmust prove, by a preponderance of the evidence, that the
defendant committed a tortious act, and by clear and
convincing evidence that the act was acconpanied by
conduct and a state of mnd evincing nmalice or its
equi val ent .

Id. at 938 (citation omtted). In Arthur Young & Co., supra, we concluded that:
"The legislative history of the DCHRA supports the view that the Council [of the
District of Colunbia] intended that plaintiffs bringing civil actions under the
DCHRA be allowed to recover punitive damages in appropriate cases.” 631 A 2d at
371. In Daka, supra, "we . . . explicitly h[e]lld that punitive damages are
available in all discrimnation cases under the DCHRA, 'subject only to the
general principles governing any award of punitive damages.'" 711 A 2d at 98
(quoting [Arthur Young & Co., supra], 631 A 2d at 372 (citation omtted)). "A
showi ng of evil notive or actual malice is . . . required.” Arthur Young & Co.,
supra, 631 A 2d at 372. W referenced an earlier decision, Vassiliades v.
Garfinckel's, Brooks Brothers, MIller & Rhoades, Inc., 492 A 2d 580, 593 (D.C.
1985) where we decl ared: "The purpose of punitive damages is to punish a person
for outrageous conduct which is wanton, reckless, or in willful disregard for

another's rights." Arthur Young & Co., supra, 631 A 2d at 372.

While UMM' s behavior was discrinmnatory, the record before us |acks any
showi ng, by clear and convincing evidence, of nalicious, wanton, reckless or

willful actions on the part of UMM. The Daka case presented "a fairly close"
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issue as to punitive damages. Daka, supra, 711 A 2d at 99. M. Miore made no
showi ng which approximates the humiliation and enbarrassnment to which the
plaintiff in Daka was subjected, or the persistent ridicule which his supervisor
and ot her enployees heaped upon him and managenent condoned. I d. Mor eover,
unlike Arthur Young & Co., the evidence introduced by Ms. More at her trial
failed to "establish[] that supervisory personnel both participated in and
ot herwi se condoned working conditions in which . . . [M. More was] subjected
to [gender-based] coments on a regular basis." 631 A 2d at 373. Indeed, the
record before us is devoid of such conents, other than two. One was attributed
to M. Stropp, which he denied, in the context of a discussion about another
person, Lisa Parnell: "You know, Marat, you can't be a woman and be outspoken in
this union." The other comment, reportedly made by M. Hawthorne, was: "W can't
hire [Patty Devlin] . . . for a staff/witer position . . . because it would be
anot her Marat problem™ Even when the evidence is viewed in the light nopst
favorable to Ms. Moore, it is insufficient to show, by clear and convincing
evi dence, that UMM's "conduct was acconpani ed by the requisite degree of nalice
or evil notive to justify an award of punitive damages."” Daka, supra, 711 A 2d
at 99.® Therefore, we are constrained to reverse the award of punitive damges

as a matter of |aw

3 When UMM requested, at trial, that no punitive danmages instruction be
given to the jury, the trial court stated: "Looked at from M. Moore's
perspective, it would appear that . . . one could construe sone of these events
[e.g., those surrounding the term nation of Ms. Moore and the hiring of M. Zon]
as reflecting, certainly discrimnation. Whether it rises to the outrageous
conduct conpletely beyond the pal[e] which is the setting for punitive damages,
I"'m. . . not sure."
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Accordingly, for the foregoing reasons, we affirm the trial court's
judgnment as to liability and conpensatory danages; and reverse the judgnent as

to punitive damages.

Affirmed in part and reversed in part.



